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BOCKOVER  vs.   AyRES. 


1.  A  sale  and  conveyance  by  an  executor  under  an  order  of  the  Orphans 
Court  for  the  payment  of  testator's  debts,  obtained  after  the  lapse  of  a  year 
from  testator's  death,  vests  in  the  purchaser  only  such  estate  as  the  heir  or 
devisee  was  seized  of  at  the  time  of  making  the  order  for  sale. 

2.  A  judgment  against  such  devisee  is  unaffected  by  such  sale  and  con- 
veyance ;  it  remains  a  lien  on  the  land. 

3.  The  judgment  creditor,  in  such  case,  has  no  right  to  any  part  or  share 
of  the  surplus  of  the  purchase  money  in  the  executor's  hands  after  the  pay- 
ment of  debts. 


In  February,  1850,  Jason  Bockover,  the  complainant, 
recovered  a  judgment  in  Sussex  County  Circuit  Court,  against 
John  Ayres,  for  $2106,  which  is  still  unsatisfied,  and  on 
which  several  executions  have  been  issued  and  returned. 
Enoch  Ayres,  the  elder,  the  father  of  John  Ayres  and  of  the 
defendant,  Enoch  Ayres,  died  about  the  1st  of  August,  1854, 
seized  of  considerable  real  estate  in  Sussex  county.     He  left 

Vol.  VII.  a  13 


14  CASES  IN  CHANCERY. 

Bockover  v.  Ayres. 

a  will,  dated  September  23cl,  1849,  duly  executed  to  pass 
real  estate,  and  of  which  the  defendant  was  executor.  This 
will  was  proved  and  recorded,  and  letters  testamentary- 
issued  to  the  defendant.  The  testator  devised  all  his  estate, 
real  and  personal,  to  his  wife  for  her  life,  and  gave  and  be- 
queathed unto  his  ten  children,  naming  them,  after  the 
death  of  his  wife,  all  his  real  and  personal  estate,  share  and 
share  alike,  and  directed  "that  in  case  any  of  the  above 
named  shall  die  without  leaving  children,  then  their  share 
to  be  equally  divided,  share  and  share  alike,  amongst  the 
survivors  of  them,  my  children." 

On  the  5th  day  of- August,  1854,  John  Ayres,  one  of  the 
ten  children  named  in  the  will,  conveyed  all  his  interest  in 
the  real  estate  of  his  father  to  the  defendant  in  fee. 

In  December,  1855,  the  defendant,  as  executor,  applied  to 
the  Orphans  Court  for  an  order  to  sell  lands  for  the  payment 
of  debts,  and  tlie  order  was  made  December  8th,  1856,  more 
than  two  years  after  the  testator's  death.  All  the  real 
estate  of  tlie  testator  was  sold  under  that  order.  By  the 
final  account  of  the  defendant  as  executor,  settled  at  Sep- 
tember Term  of  the  Orphans  Court  in  1858,  the  balance  in 
the  hands  of  the  defendant,  as  executor,  was  settled  at  $3506, 
which  was  invested  by  him  on  bond  and  mortgage,  and  the 
interest  paid  to  the  widow  during  her  life.  She  died  August 
8th,  1870.  One  of  the  ten  children  of  the  testatgr  had  died 
without  children  in  her  life,  but  after  testator. 

The  complainant,  after  her  death,  demanded  of  the  de- 
fendant the  projjer  share  of  this  money  which  would  be 
coming  to  John,  or  the  owner  of  the  share  of  testator's  lands 
devised  to  John,  the  judgment  debt  of  the  complainant  far 
exceeding  such  simre  of  the  surplus.  He  claimed  it  on  the 
ground  that,  immediately  uj)on  the  testator's  death  and 
before  tiie  conveyance  to  the  defendant,  his  judgment  be- 
came a  lien  upon  the  lands  of  John,  and  thus  was  entitled  to 
be  first  paid  out  of  the  sur[)lus. 

The  cause  was  argued  upon  final  hearing  upon  the  plead- 
ings and  proofs. 
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Mr.  Anderson,  for  complainant. 
Mr.  J.  C.  Potts,  for  defendant. 

The  Chancellor. 

A  judgment  is  a  lien  upon  all  lands  of  which  the  defend- 
ant was  seized  or  entitled  to,  or  any  estate  in  lands  to  which 
he  was  entitled  at  the  time  of  the  entry  of  the  judgment,  or 
at  any  time  after.  A  remainder  or  reversion,  if  vested,  can 
be  levied  upon  and  sold  for  the  payment  of  such  judgment. 
In  this  case,  the  right  or  estate  of  John  vested  in  him  at  the 
death  of  the  testator.  Whether  this  estate  was  liable  to  be 
devested  in  case  of  the  death  of  John  without  children,  and 
whether  such  death  mentioned  in  the  will  is  to  be  referred  to 
deatli  before  the  testator  or  in  the  life  of  the  widow,  or  to 
dying  without  children  at  any  time,  it  will  not  be  necessary 
to  determine  now,  in  the  view  I  take  of  this  case. 

The  effect  of  the  sale  by  the  executor  for  payment  of  debts, 
is  fixed  and  settled  by  statute.  That  directs  {Nix.  Dig.  856, 
§  17,*)  that  a  conveyance  by  executors  or  administrators,  by 
order  of  the  Orphans  Court,  for  the  payment  of  debts,  "  shall 
vest  in  the  purchaser  or  purchasers  all  the  estate  that  the  tes- 
tator or  intestate  was  seized  of  at  the  time  of  his  or  her  death, 
if  the  order  be  obtained  in  one  year  thereafter ;  and  if  the 
said  order  be  not  obtained  within  that  time,  then  the  said  con- 
veyance shall  vest  in  the  purchaser  or  purchasers  all  the  estate 
that  the  heirs  or  devisees  of  the  testator  or  intestate  was 
seized  of  at  the  time  of  the  making  of  the  order  of 
the  Orphans  Court."  By  this  statute  all  the  estate  of  the 
testator  passes  to  the  purchaser  if  the  order  is  made  in  one 
year.  The  title  is  free  from  all  conveyances  or  encumbrances 
by  his  heirs  or  devisees. 

But  when  the  order,  as  in  this  case,  is  made  more  than  a 
year  after  his  death,  all  conveyances  made  or  encumbrances 
created  by  the  devisee  or  heir,  will  be  unaffected  by  the 
sale.  The  Supreme  Court,  in  Warrick  v.  Hunt,  6  Halst. 
1,  and  Chancellor  Isaac  Williamson,  in  Parret  v.  Van  Winkle, 

*Rev.,  p.  768,  sec.  77. 
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cited  in  that  case,  page  9,  declare  such  to  be  the  effect  of  the 
statute.  The  same  view  is  taken  by  Master  J.  "W.  Scott,  in 
his  opinion  in  Skillman  v.  Van  Pelt,  Saxt.  511.  The  judg- 
ment of  Bockover  being  a  lieu  ou  the  lands,  was  not  affected 
by  the  sale,  and  still  remains  a  lien,  if  not  satisfied  or  out- 
lawed. His  right  remained  in  the  land,  and  the  price  bid  and 
paid  by  the  purchaser  was  the  value  of  the  land,  subject  to 
the  lien  of  this  judgment.  It  follows  that  Bockover  can 
have  no  right  to  any  part  or  share  of  the  purchase  money  in 
the  defendant's  hands,  as  no  part  of  his  property  was  sold  to 
realize  it.  If  John  Ayres  had  sold  his  share  to  a  stranger, 
that  stranger  would  have  retained  his  interest,  notwithstand- 
ing the  sale  to  pay  debts,  and  upon  the  death  of  the  widow 
could  have  called  for  a  partition. 

The  complainant  having,  according  to  this  view,  no  interest 
in  the  surplus,  it  is  not  necessary  to  determine  whether  the 
interest  of  John  was  for  life  or  in  fee,  or  determinable  upon 
dying  without  children ;  or  whetiier  the  conveyance  to  the 
defendant,  one  of  the  devisees,  would  have  protected  the 
estate  from  this  sale  as  it  would  have  been  protected  if  con- 
veyed to  a  stranger  ;  or  whether  any  suit  in  equity  could  be 
maintained  for  this  surplus  in  the  hands  of  the  executor 
until  the  Orphans  Court  should  have  ordered  a  distribution 
of  it  as  directed  by  the  twelfth  section  of  the  act,  in  analogy 
to  the  ruling  of  the  Supreme  Court  in  The  Ordinary  v. 
Smith's  Executors,  3  Green  92. 

The  bill  must  be  dismissed. 


Underhill  vs.  Atwater  and  others. 

1.  A  mortgage  that  has  been  satisfied  and  delivered  up  to  the  mortgagor 
without  being  canceled,  may  be  again  delivered  as  a  valid  security  by  the 
mortgagor,  and  such  new  delivery  gives  it  new  vitality  against  the  mort- 
gagor, but  not  as  against  intervening  encumbrancers. 

2.  The  mortgage  of  a  married  woman  given  as  collateral  security  for  the 
debts  contracted  by  the  brother  of  her  husband  in  continuing  and  preserv- 
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ing  the  former  business  of  ber  husband  for  his  benefit,  is  satisfied  and  dis- 
charged by  the  release  of  the  brother  from  such  debts.  It  cannot  be  pledged 
by  her  husband  for  another  purpose  without  her  authority. 

3.  But  when  the  brother  was  discharged  from  his  debts  on  condition  that 
the  assets  of  the  business  should  be  assigned  by  him  in  payment  of  them, 
and  that  the  creditor  should  retain  the  mortgage  as  security  for  tlie  payment 
of  the  debts  so  assigned,  such  retention  of  the  mortgage  is  for  the  purpose 
for  which  it  was  given,  collateral  security  for  the  debts  of  the  husband's 
brother  ;  and  the  husband  would  have  power  to  continue  the  mortgage  for 
that  purpose  without  further  consent  of  his  wife,  were  it  not  that  by  this 
arrangement  she  could  no  longer  call  upon  the  brother,  for  whom  alone  she 
was  surety. 

4.  Although  no  express  power  is  given  to  use  or  pledge  a  mortgage  for 
a  particular  purpose,  such  power  may  be  inferred  from  the  circumstances  of 
the  case,  the  situation  of  the  parties,  and  the  general  object  for  which  the 
mortgage  was  given. 

5.  A  complainant  to  whom  a  mortgage  has  been  assigned  as  security  for 
a  specific  debt,  can  only  have  a  decree  for  that  debt,  although  pending  the 
foreclosure  suit  the  whole  mortgage  is  absolutely  assigned  to  him.  His 
remedy  for  the  residue  must  be  by  supplemental  bill  or  petition  for  surplus. 


This  suit  was  for  the  foreclosure  of  a  mortgage  given  by  the 
defendants,  William  Atwater  and  Margaret  his  wife,  upon 
the  premises  of  Margaret,  to  Gaston  Lemercier,  for  $8000; 
this  was  assigned  by  Lemercier  to  the  complainant.  The 
defendants  claim  that  this  mortgage  was  given  without  con- 
sideration to  them,  but  to  accommodate  James  B.  Atwater, 
as  collateral  security  for  a  loan  made  by  Lemercier  to  him, 
and  that  this  loan  was  paid  and  satisfied  by  J.  B.  Atwater 
to  Lemercier  before  he  assigned  the  mortgage  to  the  com- 
plainant. 

3Ir.  F.  B.  Ogden,  for  complainant. 

Mr.  K  M.  Shreve,  and  Mr.  B.  F.  Watson,  (of  New  York) 
for  defendants. 

The  Chancellor. 

The  defendant,  William  Atwater,  was  engaged  in  mercan- 
tile business  in  New  York,  and  in  November,  1866,  being 
embarrassed,  assigned  all  his  business  and  effects  to  Graston 
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Lemercier,  for  the  benefit  of  his  creditors.  In  February, 
]867,  Lemercier  sold  and  transferred  the  whole  of  the  prop- 
erty, with  the  store  and  business,  to  James  B.  Atwater,  the 
brother  of  William;  James  paid  the  full  consideration  of  the 
sale  and  became  the  legal  owner  of  the  property.  He  con- 
tinued to  hold  it,  and  continued  the  business  in  the  store 
until  March  5th,  1868,  when  he  sold  the  stock,  business, 
and  assets  to  Lemercier.  Although  James  was  the  la^vful 
and  actual  owner  of  the  store  and  business,  without  any 
express  or  resulting  trust,  or  any  other  trust  for  William, 
and  had  at  any  time  the  power  to  dispose  of  the  whole  at  his 
own  pleasure  and  for  his  own  benefit,  yet  there  was  evidently 
an  understanding  that  he  was  continuing  the  business  with  the 
intention  of  passing  it  over  to  William  if  he  should  become 
free  from  his  debts.  James,  while  he  was  tlie  real  owner  and 
acted  as  such,  allowed  William  to  direct  and  control  the  busi- 
ness, and  received  out  of  the  proceeds  a  salary  of  $1500  as 
salesman,  and  performed  the  duties  of  a  salesman.  And  on 
the  19th  of  February,  1867,  James  gave  to  Lemercier  a  writ- 
ten declaration  that  he  agreed  to  carry  on  the  business  for  the 
use  of  William,  who  had  been  unfortunate,  and  by  which  he 
agreed  to  transfer  the  business  to  William  whenever  he  might 
require  it. 

James,  whilst  he  carried  on  the  business,  needed  money, 
which  he  borrowed  at  ctifferent  times  from  Lemercier,  and 
which,  in  the  whole,  exceeded  $11,000.  In  July,  1867, 
Margaret  Atwater,  with  her  husband  William,  executed  to 
Lemercier  a  mortgage  upon  her  residence  in  Bergen  county, 
a  farm  of  about  forty  acres,  conditioned  for  the  payment  of 
$8000,  which  was  given  as  security  for  the  money  advanced 
by  Lemercier  to  carry  on  the  business.  Lemercier,  who  was 
in  Europe  at  the  execution  of  this  mortgage,  upon  his  return 
was  dissatisfied  with  it,  because  it  had  not  in  it  the  usual 
interest  clause ;  on  that  account  it  was  given  up ;  and  on 
the  11th  of  January,  1868,  the  mortgage  set  out  in  the  bill 
was  given  by  Mrs.  Atwater  and  her  husband,  conditioned 
for  the  same  sum  as   the  first  mortgage,  and  including  the 
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same  premises.  This  was  delivered  to  Lemercier  for  the 
same  object,  that  is,  as  collateral  security  for  the  loans  of 
money  made  to  James  by  Lemercier,  for  the  purpose  of  this 
business. 

In  March,  1868,  the  business  of  this  store  not  having 
been  prosjjerous  was  again  embarrassed.  The  liabilities 
exceeded  the  assets  by  several  thousand  dollars,  and  the  ad- 
vances by  Lemercier  exceeded  the  mortgage  to  him  by  more 
than  $3000,  and  James  was  not  disposed  or  not  able  to  ad- 
vance any  more  money  for  the  object.  In  this  situation 
William,  acting  for  James,  bn.t  without  his  knowledge  or 
authority,  began  a  negotiation  with  Lemercier  to  sell  out  the 
concern  to  him.  A  bargain  seems  to  have  been  agreed  upon 
by  them  on  the  4th  of  March,  1868,  that  Lemercier  should 
take  the  whole  stock  of  goods  at  the  valuation  of  $8000,  and 
take  the  other  assets  of  the  firm,  and  out  of  them  pay  the 
debts,  as  far  as  they  would  extend.  James,  when  this  agree- 
ment was  communicated  to  him,  refused  to  agree  to  it,  and 
said  that  he  would  not  transfer  the  property  and  business  at 
all,  unless  he  should  be  entirely  freed  from  all  debts  and 
liabilities  on  account  of  it.  A  new  agreement  was  thereupon 
made  between  him  and  Lemercier,  which  was  reduced  to 
writing,  and  executed  by  them  under  their  liands  and  seals, 
and  is  dated  March  5th,  1868.  By  this  James  assigned 
and  transferred  to  Lemercier  all  the  property  and  assets 
of  that  business,  inehidiug  the  notes  and  book  accounts, 
and  Lemercier  agreed  to  pay  all  the  debts  which  James 
owed  on  account  of  that  business.  So  far  there  is  no  disjDute 
about  facts, 

Lemercier  says  that  lie  refused,  in  his  negotiation  with 
William,  to  assume  the  debts  unless  it  should  be  agreed 
that  he  might  retain  the  mortgage  as  collateral  security  for 
the  payment  of  the  debts  due  to  James,  which  were  to  be 
transferred  to  him,  and  that  William  agreed  that  he  might 
retain  the  mortgage  for  that  purpose,  provided  the  valua- 
tion of  the  merchandise  was  increased  by  about  the  sum  of 
$3000.      That    James  took   no    part    in   this   arrangement 
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about  the  mortgage,  and  did  not,  so  far  as  he  was  aware, 
know  of  it.  Lemercier  says,  under  this  understanding  he 
signed  the  agreement  with  James,  and  that  without  it  he 
would  not  have  signed  it. 

William  denies  all  this,  and  says  that  there  was  no  agree- 
ment or  understanding  whatever  about  retaining  this  mort- 
gage, before  the  agreement  between  James  and  Lemercier 
was  signed  and  fully  executed.  He  says  that  after  the  sale, 
on  the  same  day,  Lemercier  remarked  to  him,  "suppose 
these  accounts  are  not  all  paid,"  and  that  he  told  Lemercier 
to  hold  the  mortgage  as  security ;  and  that  this  is  the  only 
authority  he  gave  to  hold  the  mortgage. 

The  question,  whether  the  agreement  that  Lemercier 
might  retain  the  mortgage  as  collateral  security  was  made 
during  the  negotiations  for  the  transfer  and  was  part  of  that 
arrangement,  or  whether  it  was  only  a  volunteered  sugges- 
tion by  William  after  the  sale  was  completed,  and  without 
consideration  moving  to  him  or  his  wife,  may  be  an  import- 
ant one.  It  is  a  mere  question  of  the  credibility  of  evidence. 
On  the  one  hand,  Lemercier,  Henry  C.  Johnson,  and  Linds- 
ley  Underbill,  who  were  present  at  the  negotiation,  say  pos- 
itively that  this  was  part  of  the  bargain  for  the  transfer 
agreed  upon  by  William  Atwater,  and  Lemercier  before  the 
execution  of  the  agreement  between  James  and  Lemercier. 
They  are  contradicted  by  William  Atwater, and  by  him  only; 
no  other  witness  has  any  knowledge  of  the  fact.  Johnson, 
at  least,  is  entirely  disinterested,  and  beyond  any  known 
influence  or  bias.  And  his  manner  of  giving  in  his  testi- 
mony inclines  me  to  give  him  credit.  There  is  nothing,  so 
far  as  I  can  discover,  in  the  attending  circumstances  to 
throw  doubt  upon  or  discredit  the  story  of  these  three  wit- 
nesses; on  the  contrary,  it  seems  to  me  to  be  the  most 
probable  version  of  the  transaction.  I  feel  compelled  to  be- 
lieve the  statement  of  these  three  witnesses,  and  to  assume 
as  a  fact  for  the  decision  of  the  case,  that  William  agreed 
with  Lemercier,  pending  the  negotiations  for  the  transfer, 
that   this  mortgage  should  remain  as  security  for  the  pay- 
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ment  of  the  accounts  and  notes  assigned,  and  that  this  agree- 
ment was  a  consideration  which  induced  Lemercier  to  enter 
into  the  agreement. 

There  can  be  no  doubt  but  that  a  mortgagor  may  again 
use  or  negotiate  a  mortgage  which  has  been  satisfied  and 
paid  off  and  delivered  to  him,  except  as  against  intervening 
securities.  The  delivery  of  any  instrument  by  the  grantor 
gives  it  efficacy,  and  if  he  take  a  paper,  executed  and  once 
used  for  another  purpose,  its  re-delivery  gives  it  again  vital- 
ity. But  such  re-delivery  must  be  by  the  mortgagor  or 
grantor;  and  as  in  this  case  the  real  mortgagor  is  Mrs.  At- 
water, the  owner  of  the  mortgaged  premises,  the  re-delivery 
or  re-pledging  must  have  been  by  her  or  some  one  author- 
ized by  her.  Neither  her  husband  nor  any  one  else  could 
take  this  or  any  other  security  which  was  paid  or  extin- 
guished, and  without  her  authority  put  it  in  circulation  and 
thus  give  it  vitality. 

This  matter  involves  two  questions — first,  whether  this 
mortgage  was  paid  or  discharged,  and,  secondly,  if  it  was, 
whether  her  husband  had  authority,  express  or  implied,  to 
authorize  Lemercier  to  retain  it,  or  to  re-pledge  it. 

The  mortgage  was  never  canceled  or  delivered  up.  There 
was  no  agreement  that  it  should  be  considered  paid  or  sur- 
rendered. On  the  contrary,  the  agreement  was  that  it 
should  be  retained  as  an  existing  security,  and  that,  substan- 
tially, for  the  debt  for  which  it  was  originally  given.  It  was 
given  to  secure  the  money  loaned  by  Lemercier — that  money 
was  not  paid — it  is  not  yet  paid.  He  agreed  to  take  the 
assets  of  James,  including  the  accounts  and  notes,  in  pay- 
ment of  all  the  debts  due  to  him  from  James,  provided  this 
mortgage  remained  as  security  for  those  accounts  and  notes. 
That  is,  if  enough  was  not  realized  from  those  accounts  and 
notes  actually  to  pay  the  debt,  the  mortgage  should  still  be 
liable;  James  only  was  to  be  discharged.  The  mortgage 
was  not  taken  up,  nor  was  it  re-pledged.  Nor  was  it  pledged 
for  a  different  debt,  but  it  remained  pledged  for  the  same 
debt  on  other  terms  and  conditions.     But  these  altered  con- 
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ditions  essentially  changed  the  substance  of  the  contract  on 
which  it  was  pledged.  When  pledged  for  the  debt  of  James 
he  was  the  principal,  and  the  mortgage  the  security ;  and 
Mrs.  Atwater,  if  she  had  to  pay,  could  look  to  James,  the 
brother  of  her  husband,  for  re-payment.  As  it  was  when 
changed,  she  could  look  for  re-payment  only  to  a  great 
number  of  small  debtors  to  the  concern,  probably  for  the 
most  part  unknown  to  her,  and  also  irresponsible.  The  party 
for  whom  she  was  security  was  entirely  dilFerent.  This 
change  in  the  object  for  which  the  mortgage  was  given,  was 
material,  and  could  not  be  made  by  her  husband  without  her 
authority. 

Mrs.  Atwater  and  her  husband  both  testify  that  she  never 
authorized  him  to  re-pledge  this  mortgage  in  any  way;  their 
evidence  is  uncontradicted  and  must  be  believed.  I  have 
no  doubt  that  no  express  authority  was  given  by  her  to 
])ledge  this  mortgage  for  any  new  object.  The  only  author- 
ity given  to  him  was  that  originally  given  when  siie  executed 
the  mortgage,  and  handed  it  to  him  to  pledge  to  Lemercier 
for  moneys  advanced  and  to  be  advanced  by  him  to  James 
in  this  business.  To  ascertain  that  authority  \ve  must  look 
both  to  the  testimony  and  to  the  circumstances  under  which 
the  mortgage  was  made  and  given.  Mrs.  Atwater  had  re- 
ceived from  her  husband  a  valuable  property  in  her  own 
name ;  he  failed,  and  had  no  property  and  no  business ;  his 
brother  James  fairly  bought  his  store  and  business;  the 
title  was  in  James,  but  he,  out  of  kindness  to  his  brother, 
was  wilHno;  to  assume  it  and  all  the  risks  and  liabilities,  for 
the  purpose  of  preserving  it  for  William,  and  if  successful, 
transferring:  it  to  him  when  he  should  be  in  a  condition  to 
assume  it  in  his  own  name.  Money  became  necessary,  and 
this  mortgage  was  given  to  procure  the  necessary  money. 
Mrs.  Atwater  executed  it  and  entrusted  it  to  her  husband 
to  negotiate  for  that  purpose.  He  testifies  that  in  making 
and  originally  negotiating  that  mortgage,  he  was  the  agent 
of  his  wife.  This  was  evidently  so,  and  is  no  where  denied. 
And  it  does    not   appear  in    the  evidence  that  this  general 
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agency  for  negotiating  that  mortgage  was  limited  to  any- 
particular  terms ;  or  that  if  lie  had  negotiated  it  to  Lemer- 
cier  as  the  sole  security  for  moneys  advanced  to  that  busi- 
ness without  any  personal  liability  of  James,  it  would  have 
been  against  his  instructions,  or  in  excess  of  his  authority. 
The  only  question  in  this  jiart  of  the  case  seems  to  be, 
whether  William  had  authority  to  agree  that  this  mortgage 
should  continue  after  James  was  personally  discharged.  It 
Avas  equitable  when  James,  at  the  request  of  William,  trans- 
ferred a  business  into  which  he  had  entered  for  his  benefit, 
that  he  should  ask  to  be  freed  from  the  debts  of  the  concern, 
so  as  to  go  out  free  from  embarrassment.  There  was  no 
injustice  in  having  the  mortgage  of  Mrs.  Atwater,  which 
was  already  liable  for  these  debts,  and  could  not  be  extri- 
cated otherwise,  as  the  concern  was  insolvent,  still  liable  fjr 
any  deficiency  of  the  assets  to  pay  these  debts.  Lemercier, 
in  assuming  the  debts  of  the  concern,  then  insolvent,  was,  in 
equity,  entitled  to  retain  this  mortgage  as  security  for  the 
debts  for  which  it  was  originally  given.  And  William,  who 
was  the  agent  of  his  wife  in  negotiating  that  mortgage  and 
arranging  for  its  payment,  made  an  arrangement  within  his 
power  when  he  permitted  it  to  be  continued  as  security  for 
the  debt  to  Lemercier,  providing  that  all  the  assets  of  the 
business  should  be  first  applied  before  the  mortgage  was  called 
upon.  Whether  this  was  a  more  beneficial  arrangement  than 
to  permit  her  to  retain  her  recourse  to  James,  does  not 
appear. 

The  agreement  with  James  cannot  be  affected ;  he  had 
nothing  to  do  with  that  concerning  the  retention  of  the  mort- 
gage; the  agreement  of  Lemercier  in  effect  discharged  his 
debt,  and  by  discharging  the  debt  for  which  the  mortgage 
was  collateral  would  have  discharged  that,  had  it  not  been 
for  the  agreement  that  it  should  be  retained.  And  it  would 
not  be  equitable  to  permit  Mrs.  Atwater  to  claim  that  her 
mortgage  is  discharged  by  an  agreement,  or  by  the  legal 
effect  of  an  agreement,  of  which  one  of  the  stipulations  was 
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that  it  should  be  retained.  If  she  claims  the  benefit  of  this 
agreement  made  by  her  agent,  she  should  not  be  allowed  to 
repudiate  its  conditions. 

But  irrespective  of  this  equity,  I  am  of  opinion  that  the 
whole  evidence,  and  the  circumstances  surrounding  the  trans- 
action, show  abundantly  that  Mrs.  Atwater  confided  the 
whole  matter  of  negotiating  this  mortgage  to  her  husband, 
and  that  without  any  specific  limitations;  and  that  continuing 
it  as  collateral  security  for  Lemercier's  advances  after  James 
w^as  discharged,  was  within  the  scope  of  that  authority. 

Of  course  the  complainant  only  can  hold  the  mortgage  for 
the  deficiencies  in  the  payment  of  the  notes  and  accounts  as- 
signed by  James  B.  Atwater  to  Lemercier. 

Lemercier  at  first  assigned  the  mortgage  to  the  complainant 
as  security  for  $4000,  for  which  he  had  given  his  note.  This 
was  the  only  interest  of  the  complainant  at  the  time  of  filing 
the  bill.  Since  then  the  mortgage  has  been  assigned  to  him 
unconditionally,  for  a  valid  consideration.  But  in  this  suit 
the  complainant  can  now  have  relief  only  upon  his  interest  in 
the  mortgage,  as  stated  in  the  bill,  and  as  it  existed  at  the 
commencement  of  the  suit.  The  decree  can  be  only  for  the 
$4000,  to  secure  which  the  mortgage  was  assigned  to  him. 
If  he  desires  to  have  a  decree  for  the  residue  of  the  mortgage 
assigned  to  him  pending  the  suit,  it  can  be  had  upon  a  sup- 
plemental bill  filed  for  tliat  purpose.  Or  if  the  whole  prem- 
ises should  be  sold  on  a  decree  in  this  suit  as  it  is,  he  might 
have  adequate  relief  upon  application  for  the  surplus.* 

*Decree  reversed,  post  p.  699. 
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Duncan  vs.  Hayes  and  Greenwood. 

1.  Filling  the  air  around  a  dwelling-house  with  dense  smoke  and  soot  or 
cinders,  or  with  noxious  or  offensive  vapors  or  odors,  or  with  annoying 
noises,  to  such  a  degree  as  will  render  living  in  the  house  uncomfortable  to 
persons  of  ordinary  sensitiveness  on  those  matters,  is  a  nuisance  and  un- 
lawful injury,  which  will  be  restrained  by  injunction. 

2.  If  the  title  of  the  complainant  is  not  disputed,  and  the  injury  is  clear, 
it  is  not  necessary  that  the  fact  of  nuisance  should  be  first  established  by  a 
verdict  at  law. 

3.  It  is  well  settled  that  a  court  of  equity  will  not  restrain,  by  injunction, 
any  lawful  business,  or  the  erection  of  any  building  or  works  for  such  busi- 
ness, because  it  is  supposed  or  alleged  that  such  business  will  be  a  nuisance 
to  a  dwelling-house  near  it ;  it  must  be  clear  that  the  business  will  be  a 
nuisance,  and  that  it  cannot  be  carried  on  so  as  not  to  be  such. 

4.  Where  the  building  or  machinery  is  of  itself  no  nuisance,  the  erection 
will  generally  not  be  stopped,  but  the  defendant  will  be  allowed  to  go  on 
with  it  at  the  risk  of  not  being  permitted  to  use  them  in  any  way  so  as  to 
cause  a  nuisance. 

5.  As  to  the  business  itself,  if  it  is  not  clearly  sho^vn  that  it  will  be  a 
nuisance  in  the  way  it  is  meant  to  be  carried  on,  the  court  will  not  restrain 
it,  but  will  compel  the  complainant  to  wait  for  his  protection  until  it  is  in 
operation  and  it  can  be  shown,  without  doubt,  whether  it  is  a  nuisance  or 
not. 

6.  No  lawful  occupation  will  be  restrained  or  interfered  with,  unless  it 
will  actually  interfere  with  the  comfortable  enjoyment  of  life,  and  it  appears 
beyond  any  reasonable  doubt  that  it  will  so  interfere. 

7.  In  a  doubtful  case,  where  the  injury  by  prohibiting  the  busine.ss  is 
great  and  certain,  and  the  injury  to  the  complainant,  when  it  may  occur, 
can  be  speedily  remedied  by  an  injunction  applied  for  after  the  fact  of 
nuisance  is  ascertained  by  experiment,  the  defendant,  after  being  warned  of 
the  peril,  will,  in  general,  be  allowed  to  proceed  at  his  own  risk,  until  the 
complainant  is  actually  injured. 

8.  That  the  business  proposed  to  be  carried  on  by  the  defendant  would 
injure  the  prestige  of-the  complainant's  house,  make  it  less  desirable  for  the 
better  class  of  boarders  who  frequent  it,  and  thus  lessen  her  profits,  is  no 
ground  for  an  injunction. 

9.  Increased  risk  from  fire,  and  the  consequent  large  rates  of  insurance, 
constitute  no  ground  for  injunction. 


This  case  was  argued  on  rule  to  show  cause  why  an  in- 
junction should  not  issue. 
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Mr.  Pitney,  in  support  of  the  rule. 

Mr.  Theodore  Little,  contra. 

The  Chancellor. 

The  defendants  have  begun  to  build,  on  a  lot  lately  bought 
by  them  at  Morristown,  a  planing  and  saw  mill,  to  be  driven 
by  steam.  They  intend  to  use  as  fuel  for  the  steam  engine, 
the  chips  and  shavings  of  the  pine  boards  to  be  worked 
there,  which,  it  is  alleged,  produce  soot  and  black  smoke  in 
large  volumes.  The  complainant  owns  the  adjoining  lot,  the 
house  upon  which  is,  and  has  been  for  years,  occupied  by  her 
as  a  dwelling-house  and  boarding-house.  It  is  kept  as  a 
boarding-house  of  the  first  class,  and  the  complainant  has  a 
great  many  guests  who  regularly  stay  at  her  house.  The 
chimney  of  the  steam  engine  being  put  up  by  the  defendants 
is  about  two  hundred  feet  distant  northerly  from  the  part  of 
her  house  nearest  to  it.  The  complainant  alleges  that  the 
smoke  from  the  chips  and  shavings  to  be  used  in  the  steam 
boiler,  will  fill  and  surround  her  house  and  make  it  uncom- 
fortable for  her  or  her  guests  to  live  in,  and  that  the  sawing 
and  planing  machines  meant  to  be  used,  will  make  an  intoler' 
able  noise  and  render  the  house  uncomfortable ;  and  that  by 
these  causes  her  house  will  become  an  undesirable  residence 
for  boarders,  and  her  business  be  greatly  injured,  if  not  wholly 
destroyed. 

The  defendants  in  their  answer,  admit  that  they  have 
begun  to  build  such  a  mill  in  the  location  stated  in  the  bill, 
and  that  they  intend  to  use  pine  chips  and  shavings  to  drive 
the  steam  engine,  and  intend  to  operate  sawing  and  planing 
machines  in  the  building;  but  they  deny  that  the  house  of  the 
complainant  will  be  rendered  uncomfortable,  or  be  seriously 
affected  by  either  the  smoke  or  the  noise,  or  that  her  business 
will  suffer  by  them. 

There  are  a  number  of  affidavits  attached  to  the  bill  and 
to  the  answer,  respectively,  in  support  of  the  allegations  in 
each.     Many  of  them  are  to  show  the  effect  produced  by  a 
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smaller  establishment  in  Morristown  for  the  same  business, 
owned  and  operated  by  the  defendants,  which  had  recently 
burned  down,  and  from  which  they  had  transferred  their 
business  to  the  present  location. 

The  complainant  alleges  that  the  establishment  will  much 
increase  the  risk  from  fire,  and  raise  the  rate  of  insurance 
for  her  premises. 

It  must  be  taken  as  a  settled  principle,  that  filling  the 
air  around  a  dwelling-house  with  dense  smoke  and  soot  or 
cinders,  or  with  noxious  or  offensive  vapors  or  odors,  or  witii 
annoying  noises,  to  such  a  degree  as  will  render  living  in  the 
house  uncomfortable  to  persons  of  ordinary  sensitiveness  on 
those  matters,  is  a  nuisance  and  unlawful  injury,  which  will 
be  restrained  by  injunction.  This  subject  has  been  consid- 
ered and  settled  in  this  court,  in  the  cases  of  Davidson  v. 
Mam,  1  StocM.  186;  Wolcott  v.  3Ielick,  3  Stockt.  204; 
Ross  V.  Butler,  4  C.  E.  Green  294,  and  Cleveland  v.  The 
Citizens  Gas  Light  Co.,  5  C.  E.  Green  201 ;  and  in  Crump 
V.  Lambert,  3  Eq.  Cases  [L.  M.)  409 ;  Rhodes  v.  Dunbar, 
7  Am.  Law  Reg.,  N.  8.,  412. 

It  is  equally  well  settled,  that  if  the  title  of  the  complain- 
ant Ls  not  disputed,  and  the  injury  is  clear,  it  is  not  necessary 
that  the  fact  of  nuisance  should  be  first  established  ])y  u 
verdict  at  law.  Shields  v.  Arndt,  3  Gr celt's  Ch.  234 ;  Hols- 
mcm  V.  Bleaching  Co.,  1  McCarter  343 ;  Ross  v.  Bi4!er, 
supra.  The  opinion  of  the  Court  of  Appeals  in  Carlisle  v. 
Cooper,  6  C.  E.  Gi'een  580 ;  Crump  v.  Lambert,  supra ; 
Walter  v.  Selje,  4  De  Gex  &  Sm.  315.  and  many  other  cases, 
hold  this  doctrine. 

But  it  is  equally  well  settled,  that  a  court  of  equity  will 
not  restrain,  by  injunction,  any  lawful  business,  or  the  erec- 
tion of  any  building  or  works  for  such  business,  because  it  is 
supposed  or  alleged  that  such  business  will  be  a  nuisance 
to  a  dwelling-house  near  it ;  it  must  be  clear  that  the  busi- 
ness will  be  a  nuisance,  and  that  it  cannot  be  carried  on  so 
as  not  to  be  such.  "Where  the  building  or  machinery  is  of 
itself  no  nuisance,  as  in  this  case,  the  erection  will  generally 
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not  be  stopped,  but  the  defendants  allowed  to  go  on  with  it 
at  the  risk  of  not  being  permitted  to  use  them  in  any  way 
so  as  to  cause  a  nuisance.  As  to  the  business  itself,  if  it  is 
not  clearly  shown  that  it  will  be  a  nuisance  in  the  way  it  is 
meant  to  be  carried  on,  the  court  will  not  restrain  it,  but 
will  compel  the  complainant  to  wait  for  his  protection  until 
it  is  in  operation,  and  it  can  be  shown  without  doubt  whether 
it  is  a  nuisance  or  not.  No  lawful  occupation  will  be  re- 
strained or  interfered  with,  unless  it  will  actually  interfere 
with  the  comfortable  enjoyment  of  life,  and  it  appears  be- 
yond any  reasonable  doubt  that  it  will  so  interfere.  In  a 
doubtful  case,  as  the  injury  by  prohibiting  the  business  is 
great  and  certain,  and  the  injury  to  the  complainant,  when 
it  may  occur,  can  be  speedily  remedied  by  an  injunction 
applied  for  after  the  fact  of  nuisance  is  ascertained  by  ex- 
periment, it  is  better  that  the  defendant,  after  being  warned 
of  the  peril,  should  be  allowed  to  proceed  at  his  own  risk, 
until  the  complainant  is  actually  injured.  If  the  business 
was  restrained  in  the  first  instance,  we  could  never  learn 
from  the  great  teacher  experience,  whether  the  business 
would,  in  fact,  be  a  nuisance  or  not.  This  was  the  course 
pursued  by  Chancellor  Williamson  in  Wolcott  v.  Melick,  and 
by  me  in  Cleveland  v.  The  Citizens  Gas  Light  Company. 
And  the  result  in  both  cases  proved  its  wisdom.  The  works 
in  both  cases  are  in  successful  operation,  and  no  complairrt 
has  been  made  of  either.  In  the  last  case,  notwithstanding 
the  proofs  produced  by  the  defendants,  I  had  great  doubts 
of  the  possibility  of  the  success  of  the  experiment,  almost 
amounting  to  a  conviction  that  it  could  not  succeed,  yet  on 
account  of  the  great  injury  to  the  defendants  by  prohibition, 
and  the  short  duration  of  the  injury,  and  the  small  damage 
to  the  complainants  if  it  was  not  then  enjoined,  I  permitted 
them  to  construct  the  work  and  put  it  in  operation. 

In  Boss  V.  Butler,  where  the  injury  was  of  the  same 
nature  as  charged  here,  the  fact  and  extent  of  it  was  admit- 
ted by  not  being  denied  in  the  answer,  except  that  it  would 
be  only  for  one  day  in  every  fortnight ;  and  then  the  only 
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question  was,  whether  the  defendant  should  be  permitted  to 
make  the  home  of  the  complainant  uncomfortable  and  insuf- 
ferable, one  day  in  fourteen. 

Here  the  defendants  deny  that  the  complainant  will  be 
seriously  incommoded  by  the  smoke  or  noise,  and  support 
that  denial  by  a  number  of  affidavits.  The  proofs  on  their 
side,  in  my  judgment,  are  fully  equal  in  weight  to  those  on 
part  of  the  complainant.  And  it  appears  to  me  at  least 
doubtful,  whether  the  smoke  and  cinders  from  a  cliinmey 
fifty  feet  high,  two  hundred  feet  distant  from  anv  part  of 
the  complainant^s  house,  will  make  her  or  her  guests  uncom- 
fortable, or  whether  these  or  the  noise  will  seriously  annoy 
them.  The  chimney  is  north  of  the  house,  and  I  think  the 
nuisance  from  the  smoke  will  much  depend  upon  the  fact 
whether  northerly  winds  prevail  there,  or  whether,  when 
they  do  occur,  they  are  accompanied  by  falling  weather,  or 
such  state  of  the  atmosphere  as  would  prevent  a  chimney 
fifty  feet  high  from  carrying  smoke  and  cinders  off  above 
the  complainant's  house.  Such  result  may  be  proven,  but 
its  occasional  occurrence,  once  or  twice  a  year,  or  perhaps 
oftener,  would  not  be  such  a  nuisance  as  would  induce  this 
court  to  interfere  without  a  trial  at  law. 

The  title  of  the  complainant  to  her  premises,  and  to  be 
protected  from  injury  in  the  prosecution  of  a  valuable  and 
la^vful  business,  is  clear,  and  is  not  disputed.  If  the  injury 
was  certain,  or  without  reasonable  doubt,  I  should  not  hesi- 
tate to  grant  the  injunction. 

That  such  an  establishment  beside  her  house,  even  if  it 
did  not  by  the  smoke  and  noise  render  life  uncomfortable, 
would  injure  the  prestige  of  her  house,  make  it  less  desira- 
ble for  that  better  class  of  boarders  who  frequent  it,  and 
thus  lessen  her  profits,  is  no  good  ground  for  restraining  the 
defendants.  A  green-grocer's  or  butcher's  shop,  a  licensed 
porter-house  or  liquor  saloon,  always  make  any  residence 
alongside  of  which  they  are  placed  undesirable,  and  would 
injure  the  business  of  a  boarding-house;  so  would  that  most 
commendable  institution,  a  public  school-house.     And  many 
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localities,  which  were  the  residence  of  the  most  refined  and 
cultivated,  have  been  deserted  by  them,  because  persons  who 
pursue  the  occupation  of  the  complainant  have  opened 
boarding-houses  in  them.  Yet  in  these  cases  the  damage 
results  from  lawful  acts,  and  in  equity  as  well  as  at  law, 
thei'e  is  no  remedy  for  damnum  absque  mjuria. 

Increased  risk  from  fire  and  the  consequent  large  rates  of 
insurance,  are  no  ground  for  injunction.  The  reason  some- 
times assigned,  that  the  injury  is  only  contingent,  is  not, 
perhaps,  the  correct  one,  because  though  fire  may  be  contin- 
gent, the  increase  of  the  insurance  rate  is  actual  and  certain. 
But  if  such  was  the  rule,  no  house  could  be  built  on  vacant 
lots  in  the  vicinity  of  a  house  already  there,  within  the  dis- 
tance wliich,  by  the  rules  of  insurance  companies,  increases 
the  risk  and  premium.  No  apothecary,  cabinet  maker, 
bookseller,  stationer,  or  other  business  denominated  hazard- 
ous or  extra  hazardous,  could  be  permitted  adjoining  a 
dwelling-house,  because  this  would  increase  the  rates  of 
insurance.  I  know  of  no  precedent  for  an  injunction  against 
any  business  on  account  of  increased  risk  from  fire  to  the 
adjoining  buildings. 

If  the  defendants,  knowing  that  they  will  not  be  permitted 
to  render  the  dwelling  of  the  complainant  uncomfortable  for 
her  family  or  guests  to  live  in,  by  smoke,  cinders,  or  noise, 
choose  to  go  on  with  the  enterprise  and  risk  the  recovery  of 
damages  at  law,  or  being  restrained  from  using  their  works 
by  the  interposition  of  this  court  after  all  their  expenditure, 
they  must  be  permitted  to  do  so. 

The  complainant  has  acted  fairly  in  warning  them  by  this 
suit,  of  her  conviction  that  their  works  will  inflict  material 
injury  upon  her,  and  of  her  intention  to  restrain  the  use  of 
these  works  if  they  do  injure  her.  If  they  choose  to  proceed 
they  must  count  the  cost  and  risk,  and  rely  upon  their  own 
judgment  whether  this  business  can  be  carried  on  there 
without  injury  to  the  complainant. 

Injunction  refused. 
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Blauvelt  vs.  Smith  and  others.* 

1.  The  writ  of  assistance  can  only  issue  against  persons  who  are  parties 
to  the  suit,  or  came  into  possession  under  a  defendant  after  its  com- 
mencement. But  in  all  cases  the  parties  in  possession  and  against  whom 
the  writ  is  applied  for,  should  have  notice  of  the  application,  and  are  enti- 
tled to  be  heard  on  it. 

2.  This  writ  is  a  summary  process,  only  used  when  the  right  is  clear, 
and  when  there  is  no  equity  or  appearance  of  equity  in  the  defendant,  and 
where  the  sale  and  proceedings  under  the  decree  are  beyond  suspicion. 

On  application  for  writ  of  assistance.  The  case  was 
argued  upon  the  petition  of  Frederick  B.  Hinds,  one  of  the 
defendants,  who  also  became  the  purchaser  of  the  mortgaged 
premises  at  a  foreclosure  sale  by  the  sheriff. 

Mr.  Ransom,  for  petitioner. 

Mr.  A.  S.  Jackson,  for  Mrs.  Smith. 

The  Chancelloe. 

F.  B.  Hinds  bought  the  premises  ordered  to  be  sold  by 
the  final  decree  in  this  cause,  at  the  sheriff's  sale,  and  has 
received  the  sheriff's  deed  for  them.  Sarah  Ann  Smith  was 
one  of  the  defendants.  The  application  is  for  a  writ  of  as- 
sistance, directing  the  sheriff  to  put  the  purchaser  in  posses- 
sion of  the  mortgaged  premises. 

There  are  several  other  persons  in  possession  of  parts  of 
the  mortgaged  premises,  or  rather  of  the  tenement  house 
upon  them ;  some  of  these  persons  were  tenants  at  the  com- 
mencement of  the  suit,  others  were  not,  but  have  succeeded 
those  who  were  then  tenants.  None  of  these  tenants  were 
made  parties  to  the  suit ;  one  of  them,  Matilda  Sturges,  who 
claims  to  hold  the  legal  title  of  the  premises,  was  there 
before  the  commencement  of  the  suit,  and  still  remains.  The 
writ  of  assistance  can  only  issue  against  persons  who  are 
parties  to  the  suit,  or  who  came  into  possession  under  a  de- 
fendant after  its  commencement.     But  in  all  cases  the  parties 

*  Cited  in  Vanmeter  v.  Borden,  10  0.  E.  Or.  414 ;  Beatty  v.  De  Forest,  12 
a  E.  Or.  483. 
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in  possession  and  against  whom  the  writ  is  applied  for, 
should  have  notice  of  the  application,  and  are  entitled  to  be 
heard  on  it.  In  this  case,  no  one  in  possession  has  been 
notified  except  Mrs.  Smith,  and  the  writ  could  not  be  issued 
as  applied  for,  to  put  the  purchaser  in  possession  of  the  mort- 
gaged premises.  It  might  be  issued  to  give  possession  of 
the  part  occupied  by  Mrs.  Smith  herself. 

But  this  writ  is  a  summary  proceeding,  by  which  this 
court  puts  a  purchaser  in  possession,  without  any  trial  of  his 
right  or  any  opportunity  for  the  defendant  to  make  defence. 
It  is  done  on  the  principle  that  the  rights  of  the  defendant, 
mcluding  his  right  of  possession,  had  been  sold  under  a  de- 
cree of  this  court  in  a  suit  to  which  he  was  a  party,  and  in 
which  he  had  a  right  to  be  heard.  But  this  summary  process 
is  only  used  when  the  right  is  clear  and  w4ien  there  is  no 
equity,  or  appearance  of  equity,  in  the  defendant,  and  where 
the  sale  and  proceedings  under  the  decree  are  beyond  suspicion. 

The  property  sold  under  this  decree  is  worth  some  $5000 
or  $6000,  and  was  sold  for  $800,  a  price  grossly  inadequate. 
Mrs.  Smith,  who  has  the  life  estate,  is  an  infirm  paralytic, 
almost  deprived  of  her  intellect,  with  barely  sufficient  capa- 
city to  execute  these  mortgages,  if  sufficient  for  that.  She  and 
her  two  children,  who  live  with  her,  and  her  mother  of 
eighty  years,  who  occupies  the  upper  story,  are  miserably 
poor.  The  property  had  been  conveyed  by  the  husband  of 
Mrs.  Smith,  in  his  lifetime,  in  trust  for  her,  and  they  seemed 
to  have  doubted  whether  tliese  mortgages  were  valid,  and 
between  ignorance,  poverty,  and  inca])acity,  the  sale  was 
unattended  to.  It  may  yet  be  possible  to  institute  some 
proceedings  by  which  this  sale,  apparently  so  inequitable, 
may  be  set  aside.  Under  these  circumstances,  I  think  I 
ought  not  to  give  the  purchaser  the  extraordinary  relief  of 
the  writ  of  assistance,  but  leave  him  to  his  action  of  eject- 
ment. It  is  less  important  in  this  case,  as  only  a  small  pro- 
portion of  the  house  could  be  delivered  to  him  by  this  writ, 
and  he  would  be  compelled  to  bring  ejectment  for  the  residue. 

The  application  must  be  denied. 
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Stanford  vs.  Lyon  and  wife. 

1.  A  devise  of  a  building  and  lot  to  A,  on  condition  that  he  will  per- 
mit B  "  to  carry  on  the  business  of  a  druggist  on  that  part  of  the  premises 
then  occupied  by  him  for  his  business  of  a  druggist  (being  part  of  tlie  first 
floor  of  said  building),  so  long  as  lie  should  desire  to  use  it  for  that  pur- 
pose," created  no  easements  in  the  adjoining  lot  for  the  use  of  hydrant 
and  for  passage  over  said  lot,  in  favor  of  B,  though  he  had  been  allowed 
these  privileges  in  the  testator's  lifetime. 

2.  The  devise  as  to  B,  being  only  the  privilege  reserved  of  carrying  on 
the  druggists'  business  in  the  parts  occupied  by  him  at  testatoi-'s  death,  is 
■simply  the  right  to  occupy. 

3.  The  owner  of  lands  can  have  no  easement  in  or  over  his  adjoining 
lands,  and  when  he  sells  one  parcel,  the  right  to  enjoy  privileges  and  con- 
veniences which  he,  when  owner  of  both,  enjoyed  in  the  other,  does  not 
pass  to  the  purchaser. 


This  was  a  motion  to  dissolve  an  injunction,  upon  bill  and 
answer. 

Mr.  McCarter,  in  support  of  the  motion. 

Mr.  Runyon,  contra. 

The  Chancellor. 

The  injunction  restrains  the  erection  of  a  building  on  the 
rear  of  the  defendants'  lot.  The  complainant  claims  the 
right  to  pass  over  the  part  of  the  lot  where  the  building  was 
being  erected,  for  access  to  the  privy,  hydrant,  and  back 
gate,  from  the  store  and  office  occupied  by  him  on  the  first 
floor  of  the  building.  This  right  was  claimed  under  a  devise 
in  the  will  of  Luther  G.  Thomas,  the  former  owner  of  the 
whole  premises.  By  that  devise  he  gave  the  premises  to 
Lemuel  Thomas,  from  whom  the  defendants  derive  their 
title,  on  condition  that  he  should  permit  the  complainant  to 
carry  on  the  business  of  a  druggist  on  that  part  of  the 
premises  then  occupied  by  him  for  his  business  of  a  druggist, 
so  long  as  he  should  desire  to  use  it  for  that  purpose.     The 
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premises  were  on  the  southeast  corner  of  Ehn  and  Mulberry 
streets,  in  Newark  ;  the  part  occupied  by  the  complainant 
at  the  making  of  the  will,  and  which  he  occupied  as  a  partner 
of  testator,  was  the  store  on  the  first  floor  at  the  corner, 
with  the  cellar  below  it,  and  an  office  east  of  it  on  Elm  street, 
separated  from  it  by  the  hall  opening  on  Elm  street,  and 
the  passage-way  to  and  through  this  hall  from  the  store  to 
the  office.  The  complainant,  both  in  the  lifetime  of  the 
testator  and  since  his  death,  had  been  in  the  habit  of  using, 
in  common  with  the  occupants  of  the  other  parts  of  the 
house,  a  hydrant  and  privy  in  the  yard,  and  to  pass  out  of  a 
gate  opening  on  Elm  street,  and  to  pass  through  the  part  of 
the  yard  where  the  building  was  being  erected,  for  that 
purpose. 

The  defendants  claim  that  this  devise  only  gave  to  Stanford 
the  right  to  occupy  the  store,  cellar,  office,  and  hall  leading 
from  the  store  to  the  office,  and  that  the  use  of  the  privy, 
hydrant,  and  passage  to  them  and  through  the  back  gate, 
did  not  pass  by  the  devise,  nor  did  it  create  easements  for 
these. 

The  owner  of  lands  can  have  no  easements  in  or  over  his 
adjoining  lands,  and  when  he  sells  one  parcel,  the  right  to 
enjoy  privileges  and  conveniences  which  he,  when  owner  of 
both,  enjoyed  in  the  other,  does  not  pass  to  the  purchaser. 
The  question  in  this  case  appears  to  me  to  be  controlled  by 
the  decision  of  the  Court  of  Appeals  in  Fetters  v.  Humphreys, 
4  C.  E.  Green  471.  The  devise  in  that  case  was  of  a  lot 
occupied  by  the  testator.  From  the  barn  on  the  rear  of  this 
lot  he  had  always  passed  over  an  adjoining  lot  belonging  to 
him  into  the  street ;  there  was  no  other  passage  open  ;  no 
other  could  be  opened,  except  through  an  ornamental  garden 
beside  the  dwelling-house,  into  the  front  street.  It  was  held 
that  the  right  to  pass  out  over  this  other  lot  did  not  pass  as 
part  of  the  lot  occupied  by  the  testator ;  that  the  word 
"  occupied  "  was  apparently  confined  to  corporeal  heredita- 
ments, and  did  not  include  the  easements  usually  enjoyed 
with  the  land,  unless  they  were,  legally,  easements  on   the 
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land  of  another,  and  as  such  appurtenant  to  the  premises. 
Neither  of  the  rights  claimed  here  would  be  a  continuous  or 
apparent  easement,  and  they  therefore  do  not  pass,  or  are  not 
created  by  a  conveyance  of  part  of  the  premises. 

This  view  is  clearer  in  this  case,  the  only  devise  being  the 
privilege  reserved  of  carrying  on  the  druggist's  business  in 
the  parts  then  occupied  by  him.  This  creates  a  freehold 
estate,  but  it  is  not  so  broad  as  a  devise  of  these  parts  for  the 
term.  It  is  simply  the  right  to  occupy.  It  is  also  confirmed 
by  the  agreement  executed  between  the  parties  under  their 
hands  and  seals,  in  which  the  parts  occupied  by  the  complain- 
ant are  recited  to  be  the  store,  the  cellar  under  it,  and  the 
office ;  no  mention  is  made  of  the  privileges  claimed  in  the 
yard.  The  complainant  is  not  estopped  by  this  recital,  but  it 
is  evidence  of  what  were  the  parts  occupied  by  him  at  the 
making  of  the  will. 

And  if  the  rights  of  the  complainant  are  not  settled  by 
the  decision  in  Fetters  v.  Humphreys,  yet  as  they  have  not 
been  settled  at  law  or  settled  in  his  favor  by  any  determina- 
tion of  a  court  of  law  in  this  state  upon  a  like  devise,  an  in- 
junction should  not  be  granted  or  continued,  until  the  right 
on  which  it  depends  has  been  settled  at  law.  The  Morris 
wid  Essex  B.  Co.  v.  Prudden,  5  C.  E.  Green  530. 

The  injunction  must  be  dissolved. 


The  Meteopolitajst  Bank  vs.  Durant  and  othere. 

1.  Where  a  debtor  has  transferred  his  property  to  his  wife,  who  holds  it 
for  his  use,  and  permits  him  to  control  and  enjoy  it,  and  he  thereby  defies 
and  defrauds  his  creditors,  it  will  not  protect  him,  in  a  court  of  equity,  that 
the  forms  of  law  have  been  pursued. 

2.  No  payment  of  consideration  will  protect  any  sale  contrived  and 
accomplished  to  defraud  creditors,  when  the  purchaser  has  knowledge  of 
the  object  of  the  sale. 
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The  complainant  obtained  judgment  against  the  defendant, 
C.  F.  Durant,  in  the  Supreme  Court  of  this  state,  February 
27th,  1866,  for  $10,664.74.  To  the  execution  issued  on  this 
judgment  the  sheriff  returned  that  the  defendant  had  no 
goods  or  lands.  A  large  amount  of  real  estate  which  C.  F. 
Durant  had  owned  in  1862,  had,  by  executions  on  certain 
judgments  against  him,  been  sold  to  the  defendant,  J.  J.  Du- 
rant, and  by  him  conveyed  to  the  defendant,  E.  H.  Durant, 
the  wife  of  C.  F.  Durant,  and  are  now  held  by  her.  The 
complainant  contends  that  these  sales  were  a  fraudulent  con- 
trivance between  the  three  defendants  to  transfer  this  property 
to  the  wife  for  the  purpose  of  protecting  it  fi'om  the  cred- 
itors of  C.  F.  Durant,  and  the  bill  seeks  to  set  aside 
these  conveyances  as  against  the  complainant,  and  prays 
that  the  lands  may  be  sold  to  pay  the  debt  due  the  com- 
plainant. 

The  defendants  have  answered  upon  oath,  as  required. 
They  deny  fraud  and  fraudulent  intent,  but  admit  most  of 
the  facts  alleged  in  the  bill  from  which  the  court  is  asked  to 
infer  the  fraud.  The  complainant  has  examined  witnesses 
and  produced  documentary  proofs ;  the  defendants  have  ad- 
duced no  testimony. 

Mr.  Gilchrist,  Attorney-General,  for  complainant. 

Mr.  B.   Williamson,  for  J.  J.  Durant  and  E.  II.  Durant. 

Mr.  C.  F.  Durant,  pro  se. 

The  Chancellor. 

The  facts  as  admitted  or  clearly  shown,  are  these:  That 
in  1857,  C.  F.  Durant  owned  the  real  estate  in  question, 
consisting  of  twenty-eight  lots  in  Jersey  City.  They  were 
situate  in  three  distinct  and  separate  parcels,  one  consisting 
of  twenty-one  lots,  one  of  four  lots,  and  one  of  three  lots. 
They  were  worth  about  $100,000,  were  not  encumbered, 
and  he  was  nearly,  if  not  wholly,  free  from  debt.     On  one 
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parcel  of  these  lots  were  three  brick  dwelling-houses,  in  one 
of  which  he  resided,  and  in  which  he  continues  to  reside.  He 
also  had  a  printing  office  in  New  York,  where  he  carried  on 
the  business  of  a  printer. 

In  1857,  Arbuckle  and  Co.,  a  New  York  firm,  assigned 
their  property  to  him  for  the  benefit  of  their  creditors.  He 
collected  out  of  their  assets  a  large  amount  of  money,  more 
than  $60,000,  a  great  part  of  which  he  appropriated  to  his 
own  use.  He  borrowed  two  sums  of  $8000  and  $6800,  upon 
two  separate  mortgages  on  two  of  the  three  parcels  of  land, 
which  included  seven  of  the  twenty-eight  lots ;  with  this 
and  moneys  received  from  the  assets  of  Arbuckle  and  Co., 
he  erected  ten  brick  and  two  frame  buildings  on  some  of  the 
twenty-eight  lots ;  six  of  these  were  on  the  lots  not  included 
in  the  two  mortgages.  These  mortgages  were  made  in  July, 
1859,  and  April,  1860,  and  the  buildings  were  erected  about 
the  same  time.  These  buildings  cost  about  the  sum  of 
$30,000. 

In  March,  1859,  the  complainant,  who  was  a  creditor  of 
Arbuckle  and  Co.,  commenced  a  suit  against  C.  F.  Durant, 
as  assignee,  in  the  Supreme  Court  of  the  state  of  New  York, 
to  enforce  the  payment  of  the  debt  due  to  it,  and  the  referee 
iu  that  suit,  before  whom  the  proceedings  were  continued 
for  years,  reported  to  the  court  in  favor  of  the  complainant, 
and  judgment  was  entered  in  favor  of  complainant  against 
C.  F.  Durant,  on  that  report,  in  October,  1865,  for  $10,- 
341.11  ;  upon  this  the  suit  was  brought  and  judgment  ren- 
dered in  the  Supreme  Court  of  this  state.  The  referee  also, 
by  a  report  dated  July  22d,  1863,  reported  that  the  defend- 
ant had  been  guilty  of  violations  of  the  trust  under  the 
assignment,  and  had  appropriated  moneys  collected  by  him 
to  the  payment  of  his  own  debts,  and  that  there  was  in  his 
hands  moneys  of  the  trust  to  the  amount  of  $48,684.29,  with 
interest  on  it  from  May  1st,  1863,  applicable  to  the  payment 
of  the  creditors  of  Arbuckle  and  Co.  Upon  this  report 
judgment  was  I'endered  in  the  Supreme  Court  of  New  York, 
September  30th,  1863,  one  part  of  which  was,  that  the  de- 


38  CASES  IN  CHANCEEY. 


Metropolitan  Bank  v.  Durant. 


fendant,  C.  F.  Durant,  should  pay  that  sum  and  the  interest 
thereon  to  a  receiver  appointed  in  that  suit. 

In  July,  1860,  the  referee  in  the  suit  in  New  York,  deter- 
mined, upon  argument,  that  Durant  was  liable  to  account  to 
the  plaintiff  in  that  suit.  This  was  the  first  decision  in  it. 
Soon  after  this,  in  1860  or  1861,  C.  F.  Durant  disposed  of  his 
printing  establishment  in  the  city  of  New  York,  and  from 
that  time  went  seldom  to  the  city,  and  after  the  assignee's  re- 
port, refrained  from  going  to  the  city,  with  intent,  as  he  de- 
clares in  his  answer,  to  compel  the  complainant  to  transfer  the 
litigation  to  New  Jersey. 

On  the  4th  of  June,  1861,  Charles  Palmer  recovered  a 
judgment  against  C.  F.  Durant  in  the  Supreme  Court  of 
this  state,  for  $1800,  in  an  action  on  the  case;  this  suit  was 
contested  by  Durant;  he  removed  it  to  the  Court  of  Errors, 
where  the  judgment  was  affirmed ;  after  which  an  execution 
against  goods  and  lands  was  issued  on  this  judgment,  tested 
April  8th,  1862.  On  the  11th  of  April,  1862,  a  judgment 
was  entered  in  the  Supreme  Court  by  confession,  against  C. 
F.  Durant,  in  favor  of  his  brother,  the  defendant,  J.  J. 
Durant,  for  $11,672,  and  a  jiei'l  facias  de  bonis  et  terris  was 
issued  upon  that  judgment  the  next  day.  On  that  day  the 
sheriff  of  Hudson  advertised  that  he  had  levied  on  the  three 
parcels  of  land  in  question,  and  would  sell  them  on  the  12th 
of  June,  exactly  two  months  from  the  teste  of  the  execution 
of  J.  J.  Durant.  The  advertisement  was  inserted  in  a  paper 
published  at  Hoboken,  and  not  in  any  paper  in  Jersey  City, 
where  the  lands  were  situate,  and  was  preceded  by  the  uni- 
versal declaration,  "  subject  to  prior  encumbrances,"  "  value 
one  dollar."  The  property  was,  in  fact,  worth  considerably 
over  $100,000,  and  the  only  encumbrances  were  the  two 
mortgages  for  $14,500. 

The  proj)erty  was  sold  by  the  sheriff  on  the  day  advertised. 
C.  F.  Durant  was  not  at  the  sale.  J.  J.  Durant  attended, 
and  the  whole  property  was  struck  off*  to  him  for  $10,000. 
The  whole  twenty-eight  lots  in  the  three  parcels,  were  put 
up  in  one  lot  and  struck  off  at  one  bid.     There  is  no  direct 
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proof  of  this.  But  it  is  so  charged  in  the  bill  and  not  denied 
in  the  answer,  and  may  be  well  taken  as  confessed.  And  tiie 
recital  in  the  sheriff  ^s  deed  states  one  offer,  one  bid,  and  one 
striking  down ;  and  this  recital,  uncontradicted,  is  proof 
that  the  whole  premises  were  struck  oif  at  one  bid. 

The  sheriff's  deed  was  dated  on  the  16th,  and  acknow- 
ledged on  the  19th  of  June,  1862.  On  the  ISth  of  June, 
1862,  J.  J.  Durant,  in  pursuance  of  an  arrangement  made 
before  the  sale,  borrowed  $2300  of  the  executors  of  L.  Gor- 
don, on  the  security  of  a  mortgage  upon  one  of  the  twenty- 
one  lots  not  included  in  the  two  prior  mortgages,  and  out  of 
this  the  Palmer  judgment,  and  the  costs  and  expenses  of  the 
confessed  judgment,  and  in  part  of  the  Palmer  litigation, 
were  paid. 

C  F.  Durant  continued  in  possession  of  the  property  after 
the  sale,  and  from  then  until  now,  renting  the  houses,  col- 
lecting the  rents,  and  appropriating  them  to  his  own  use, 
after  paying  the  taxes.  J.  J.  Durant,  by  deed  dated  July 
13th,  1866,  recited  to  be  in  consideration  of  $60,000,  con- 
veyed the  whole  property  in  fee  to  E.  H.  Durant,  the  wife 
of  C.  F.  Durant,  subject  to  the  three  mortgages  above  men- 
tioned. 

No  consideration  was  paid  to  J.  J.  Durant  for  this  convey- 
ance, but  a  mortgage  without  a  bond  was  executed  by  E.  H. 
Durant  to  him  to  secure  §60,000.  This  was  given  on  a  small 
fraction  of  this  property,  a  triangle  of  sixty  feet  perpendicu- 
lar, and  thirty  feet  base,  fronting  on  Newark  avenue,  which 
the  city  authorities  were  about  to  take  to  extend  Montgomery 
street ;  it  contained  little  more  than  one-third  of  a  lot.  The 
property  by  itself  was  not  worth  $60,000,  or  one-fourth  of 
it,  but  it  was  supposed,  or  at  least  alleged,  that  the  city  would 
have  to  pay  off  the  mortgage  to  authorize  them  to  take  the 
property.  The  taking  of  tliis  strip  cut  off  the  fronts  of  three 
new  brick  houses,  and  part  of  the  front  of  a  fourth,  and  left 
all  four  open  in  front  and  untenantable. 

After  this  the  city  authorities  opened  Montgomery  street, 
and  about   $20,000  was   awarded  for  the  land  taken,  and 
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damages ;  this  amount  was  paid  to  J.  J.  Durant  by  a  check 
which  he  handed  over  to  C  F.  Durant;  none  of  the  proceeds 
were  ever  paid  to  him,  and  he  never  received  any  considera- 
tion whatever  for  his  conveyance  to  E.  H.  Durant,  and  has 
no  security  or  obligation  for  it. 

C.  F.  Durant  has  always  since  then,  collected  the  rente 
and  appropriated  them,  and  kept  no  account  of  them.  For 
several  years,  when  these  rents  amounted  to  several  thou- 
sand dollars,  he  has,  in  his  return  to  the  internal  revenue 
collectors,  stated  that  his  wife  had  no  income  whatever.  He 
employed  the  counsel  in  this  suit  for  J.  J.  Durant  and  E.  H. 
Durant,  and  has  attended  to  the  litigation  in  person.  He 
has,  pending  this  suit,  erected  a  large  and  exi)eusive  build- 
ing, known  as  the  Kepler  market,  upon  part  of  the  tract  of 
twenty-one  lots. 

The  consideration  of  the  judgment  confessed  to  J.  J. 
Durant  does  not  distinctly  appear.  The  answer  on  this 
head  is  vague,  evasive,  and  unsatisfactory.  The  story  to  be 
gathered  from  it  is  this:  That  in  1841  C.  F.  Durant  owned 
some  land  somewhere  on  Bergen  Hill.  J.  J.  Durant,  to 
relieve  the  immediate  necessities  of  C.  F.  Durant,  verbally 
agreed  to  purchase  it  for  a  price  not  stated,  and  which  was 
to  be  paid  by  installments,  in  amounts  and  times  not  disclosed. 
No  deed  or  written  agreement  of  sale  was  executed.  In 
January,  1853,  C.  F.  Durant  and  wife  conveyed  this  tract  to 
some  one  not  named,  for  $7,250,  which  was  secured  by 
mortgage.  This  mortgage  was  to  C.  F.  Durant,  and  the 
money  was  paid  to  him  in  1856.  He  omitted  to  pay  this 
money  to  J.  J.  Durant  when  received.  For  this  amount, 
and  the  interest  thereon,  in  April,  1862,  by  the  advice  of  E. 
H.  Durant,  it  was  arranged  to  confess  a  judgment  to  J.  J. 
Durant,  for  the  purpose  of  saving  the  whole  property  from 
being  sacrificed  by  the  Palmer  judgment. 

Here,  then,  is  exhibited  a  debtor  who,  in  1857,  owned  real 
estate  worth  $100,000,  and  unencumbered,  and  which,  with- 
out regard  to  the  improvements,  is  now  worth  nearly  double 
that  sum;  and  on  whicli  there  is  now  no  bona  fide  encum- 
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brance,  except  the  Gordon  mortgage,  that  is  not  fully  repre- 
sented by  buildings  since  erected  on  the  property.  This 
debtor,  in  1857,  accepted  an  assignment  of  the  effects  of  a  large 
business  firm  in  New  York,  out  of  which  he  has  collected 
and  appropriated  to  his  own  use  over  $48,000,  much  of  which 
was  expended  in  improvements  on  this  property. 

This  property,  by  the  machinery  of  a  sheriff's  sale  got  up 
by  this  debtor,  his  wife  and  brother,  upon  an  adverse  judg- 
ment, transferred  to  friendly  hands,  and  a  judgment  confessed 
for  the  purpose  to  his  brother,  has  become  vested  in  the  wife 
of  the  debtor,  who  has  never  paid  one  dollar  of  consideration, 
and  never  had  any  means  to  pay,  except  her  inchoate  dower 
and  the  assumption  of  mortgages  not  one-tenth  of  the  value 
of  the  property ;  and  she  holds  it  for  his  use  and  permits  him 
to  control  and  enjoy  it,  and  put  at  defiance  his  creditors,  in- 
cluding those  whose  money,  in  breach  of  his  trust,  he  appro- 
priated to  erect  the  buildings  upon  it. 

It  would  be  a  disgrace  to  our  courts  if  they  could  not  give 
a  remedy  against  fraud  and  abuse  of  trust  like  this.  That 
the  forms  of  law  have  been  pursued  is  no  protection  in  a  court 
of  equity,  if  the  result  aimed  at  and  reached  is  a  fraud.  The 
Palmer  judgment  was  a  legal  claim  against  Durant,  which  he 
had  to  pay,  and  which  had  a  preference  over  creditors  at 
large.  He  could  have  been  paid  it  at  any  time  by  money 
raised  on  the  security  of  one-twentieth  of  this  property,  as 
the  money  actually  used  for  its  payment  was  eventually  raised 
by  the  Gordon  mortgage. 

All  pretence  that  this  large  property  was  in  any  danger 
of  being  sacrificed  by  that  judgment  is  mere  trifling,  and 
when  set  up  in  an  answer,  under  oath,  is  calculated  to  pre- 
judice the  parties  who  have  ventured  to  swear  to  it.  The 
reason  for  the  confession  of  judgment  to  J.  J.  Durant,  and 
the  story  of  its  consideration,  are  both  suspicious.  It  is 
claimed  to  have  been  devised  to  save  the  sacrifice  of  tlie  real 
estate.  It  is  not  pretended  that  it  was  to  obtain  for  J.  J. 
Durant  the  payment  of  his  debt.  He  did  not  use  it  for  tliat 
purpose.     When  the  money  got  by  means  of  the  mortgage 
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that  was  the  alleged  consideration  of  the  sale,  was  put  in  his 
hands,  nearly  double  his  pretended  debt,  he  handed  the  whole 
back  to  Charles,  without  putting  a  dollar  to  his  credit,  or  in 
his  pocket.  The  story  of  the  consideration  is  most  extraor- 
dinary, vague,  and  incredible,  avoiding  all  particulars  by 
which  its  truth  could  be  tested,  and  savors  so  much  of  fiction 
and  fraud,  that  it  is  difficult,  if  not  impossible,  to  compel  the 
mind  to  believe  it. 

But  if  this  claim  were  ever  so  just  and  clearly  established, 
this  judgment  has  been  so  used,  and  this  sale  has  been  man- 
aged and  conducted  so  clearly  for  the  purpose  of  placing  the 
property  of  C.  F.  Durant  beyond  the  reach  of  his  creditors, 
that  it  could  not  be  sustained.  No  payment  of  consideration 
will  protect  any  sale  contrived  and  accomplished  to  defraud 
creditors,  when  the  purchaser  has  knowledge  of  the  object  of 
the  sale. 

The  defendant,  E.  H.  Durant,  is  neither  a  purchaser  for 
a  consideration  or  without  notice.  She  was  party  to  the 
scheme.  She  advised  the  confession  of  the  judgment  to  J. 
J.  Durant,  and  she  was  not  paid  one  dollar  for  the  property. 
At  the  suit,  the  Palmer  judgment  was  in  the  hands  of  a 
friend.  The  execution  of  J.  J.  Durant  was  put  in  the  sheriff's 
hands,  and  the  property  advertised  on  the  very  day  of  its 
teste.  Such  extraordinary  haste  was  not  necessary  to  make 
a  fair  debt  out  of  property  of  more  than  ten  times  the  value 
required.  The  unusual  prefix  to  the  advertisements  may 
possibly  have  been  the  work  of  the  sheriff,  but  the  evident 
tendency  to  aid  the  object  in  view,  or  supposed  to  be  in  view, 
and  the  absence  of  any  other  object,  makes  it  probable  it 
was  a  part  of  the  fraudulent  scheme.  The  fact  that  C.  F. 
Durant  did  not  attend  a  sale  in  which  $100,000  worth  of 
property  might  be  and  was  sold  for  $10,500,  a  result  which 
his  presence  would  certainly  have  avoided,  shows  to  my 
mind  conclusively,  that  the  sale  was  a  fraud,  and  not  for  the 
purpose  of  making  the  debts.  Any  one  house  and  lot  would 
have  brought  the  amount  of  the  Palmer  judgment;  any  two 
of  them  ought  to  have  brought  the  amount  of  the  judgment 
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of  J.  J.  Durant.  There  were  thirteen  lots,  with  brick  houses 
on  them,  of  this  value.  The  defendant  was  entitled  to  have 
these  lots  sold  separately,  and  the  sheriff,  upon  his  request, 
was  bound  to  sell  them,  and  would  have  sold  them  sepa- 
rately. He  must  be  taken  to  have  known  this.  The  sale 
in  one  parcel,  of  three  tracts  which  did  not  adjoin  each  other, 
and  each  of  which  was  of  the  value  of  both  judgment  debts, 
was  an  abuse  which  must  have  been  apparent  to  the  sheriff 
and  all  parties  concerned ;  and  it  is  but  fair  to  the  officer  to 
presume  that  he  would  not  have  committed  it,  except  by 
instruction.  The  defendant,  unless  he  had  consented,  could 
have  had  the  sale  set  aside  if  he  had  applied.  And  it  is 
impossible  to  believe  that  after  such  a  sacrifice,  when  it  came 
to  his  knowledge,  he  would  not  have  applied  to  set  it  aside,  if 
it  was  not  a  scheme  concocted  between  him  and  the  pur- 
chaser. 

The  indicia  of  fraud  that  surround  this  whole  transaction, 
make  the  conclusion  inevitable,  that  this  sale  was  not  for 
the  purpose  of  making  the  money  due  on  these  judgments, 
but  to  vest  the  title  of  this  property  in  the  brother  and  wife 
of  C.  F.  Durant,  to  enable  him  to  put  his  creditors  at  de- 
fiance. 

In  this  case  the  fraud  is  so  apparent  on  the  whole  pro- 
ceeding, and  so  little  effort  has  been  made  to  conceal  the 
object  in  view,  that  it  seems  superfluous  further  to  go  over 
the  details  of  the  case  to  point  out  the  evidences  of  the 
fraudulent  intent.  The  complainant  is  entitled  to  the  relief 
asked  for  in  the  bill.* 

*  Decree  affirmed,  9  0.  E.  Gr.  556. 
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Fowler  and  wife  vs.  Colt  and  others.* 

1.  A  testator  directed  ^40,000  to  be  held  in  trust  for  his  grandson,  to  be 
paid  to  him  when  he  arrived  at  the  age  of  twenty-five  years,  with  the 
increase  thereon  by  accumulation.  The  testator  died  in  1856.  The  exec- 
utors did  not  separate  any  sum  of  $40,000  from  the  rest  of  the  estate  for  the 
purpose  of  this  trust.  The  great  bulk  of  the  estate  remained  invested  in  the 
stock  of  the  Society  for  Useful  Manufactures,  of  which  it  consisted  at  the 
testator's  death.  The  par  value  of  it  was  $100  per  share ;  its  real  value  at 
testator's  death,  §250 ;  and  its  present  value  $300  per  share.  The  society 
had  mortgage  debts  at  testator's  deatli,  many  of  which  have  since  been 
paid  off  out  of  its  assets,  and  liave  bought  and  sold  real  estate,  but  to  what 
value  does  not  appear.  It  declared  irregular  dividends  on  the  shares  since 
his  death,  not  based  upon  the  earnings  of  the  society,  but  upnn  the  necessi- 
ties of  the  executors  and  testator's  cliildren.  These  have  varied  from  four 
to  seven  per  cent,  yearly,  on  the  par  value  of  the  sliares.  The  master  was 
directed  to  allow  interest  at  the  rate  of  seven  per  cent,  for  the  time  in  which 
the  executors  received  the  interest  at  that  rate,  and  at  the  rate  of  six  per 
cent,  during  the  residue  of  tlie  time.  He  has  computed  interest  at  seven 
per  cent,  during  that  part  of  the  time  in  which  the  executors  received  divi- 
dends at  that  rate  on  the  par  value  of  these  shares,  and  allowed  interest 
upon  interest.  The  exceptants  contend  that  interest  should  be  allowed  at 
that  rate  only  when  the  dividends  amounted  to  seven  per  cent,  on  tlie  real 
value  of  the  shares  in  which  the  estate  was  invested,  and  that  interest 
should  not  have  been  calculated  upon  interest.  Held,  that  the  master 
rightly  allowed  the  seven  per  cent,  on  the  par  value  during  the  time  that 
that  rate  of  interest  was  paid,  and  that  the  interest  was  properly  computed 
by  yearly  rests. 

2.  The  funeral  expenses  of  the  granddaughter  of  the  testator,  and  the 
physician's  bill  in  her  last  illness,  cannot  be  ordered  to  be  paid  out  of  the 
testatoi-'s  estate,  there  being  no  estate  of  her  own  out  of  which  these  ex- 
penses can  be  paid.  She  was  under  the  age  of  eighteen  years  at  her  death, 
in  September,  1866.  The  income  of  $20,000  directed  to  be  held  in  trust  for 
her  had,  by  order  of  the  court,  been  expended  in  her  education  and  support, 
except  $789,  which  was  the  increase  by  accumulation.  The  testator  directed, 
if  she  should  die  without  issue  under  twenty-five,  that  the  sum  of  $20,001) 
given  to  her,  with  the  accumulations  thereon,  be  added  to  his  general  estate 
and  considered  as  part  thereof.  That  estate  he  gave  to  three  of  his  chil- 
dren, then  living.  The  will  also  directed  that  the  granddaughter  should 
be  educated  and  supported  out  of  this  income  until  she  was  eighteen.  The 
medical  expenses  exceeded  the  surplus  of  $789.  Held,  that  the  grand- 
daughter being  entitled  to  the  whole  of  the  income  for  her  support,  there 
could  be  no  accumulation  in  the  sense  in  which  that  word  is  used  in  the 
will,  so  long  as  the  physician's  bill,  or  any  expenses  incurred  by  or  for  her 

*  Cited  in  Fowler  v.  Colt,  10  C.  E.  Gr.  205. 
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in  her  lifetime,  remain  unpaid,  and  that  the  surplus  must  therefore  be  ap- 
plied to  the  medical  expenses.  If  the  medical  expenses  did  not  absorb  the 
surplus,  the  funeral  expenses  would  also  be  included  in  this  provision  for 
her  support  and  maintenance,  and  any  balance  would  have  been  applied  for 
that  purpose.  But  the  principal  of  $20,000  was  not  subject  to  her  sup- 
port and  maintenance,  in  case  of  her  dying  under  twenty-five,  but  was 
vested  in  the  legatees.  These  expenses  cannot  be  ordered  to  be  paid  out  of 
the  estate  of  the  testator. 

3.  A  gift  of  a  fund  with  its  increase  from  accumulation,  amounts  to  a 
direction  to  the  executor  to  accumulate,  which  can  only  be  done  by  putting 
it  at  interest.  And  where  the  fund  is  large,  and  the  time  for  holding  it  in 
trust  long,  this  direction  must  be  held  to  apply  to  the  interest  as  well  as  to 
the  principal. 

4.  In  all  cases  where  the  will  contains  no  directions  as  to  commissions 
or  expenses  of  administration,  specific  legacies  and  bequests  of  specific  sums 
are  not  charged  with  them,  but  are  paid  in  full,  and  the  commissions  are 
taken  from  the  residue,  or  such  assets  as  are  not  disposed  of. 

5.  If  a  father  does  not  sufiiciently  provide  for  the  support  of  a  child  or 
one  to  whom  he  stands  in  loco  parentis,  the  courts  cannot  take  from  the 
legacies  to  others  to  furnish  such  support,  or  pay  funeral  expenses  in  case  of 
death.  When  a  legacy  to  a  child  of  the  testator  is  directed  to  be  paid  on  a 
future  day,  with  no  direction  as  to  interest,  in  the  case  of  an  infant  having 
no  other  means  of  support,  they  will  order  interest  to  be  paid. 

6.  Where  a  fund  is  given  at  a  future  day  to  several,  with  provision  that 
if  any  die,  their  share  should  go  to  the  survivors,  support  for  all  will  be  or- 
dered out  of  the  fund ;  but  this  is  only  in  cases  where  all  are  included  in 
the  contingency  of  advantage  from  the  gift  over,  and  of  loss  by  dying  before 
the  time  specified.  And  in  such  case,  when  there  is  an  absolute  gift  over  on 
the  death  of  all,  it  will  not  be  ordered,  unless  by  consent  of  the  person  to 
whom  it  is  so  given. 

On  exceptions  to  master's  report,  made  on  petition  of  R. 
L.  Colt,  junior. 

Mr.  W.  Pennington  and  31?'.  Ashbel  Green,  for  exceptants. 

Mr.  C.  Parker,  for  R.  L.  Colt,  junior. 

The  Chancellor. 

By  an  order  made  by  written  consent  of  parties,  it  was 
referred  to  a  master  to  report  the  interest  due  to  the  peti- 
tioner, on  the  sum  of  $40,000,  directed  to  be  held  in  trust 
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for  him  by  the  will  of  his  grandfather,  R.  L.  Colt,  and  to  be 
paid  to  him  when  he  arrived  at  the  age  of  twenty-five  years, 
with  the  increase  thereon  by  accumulation.  The  testator 
died  in  1856,  but  the  executors  never  put  aside  any  sum  of 
$40,000,  or  in  any  way  separated  it  from  the  rest  of  the 
estate,  to  be  held  for  this  trust.  The  whole,  or  the  great 
bulk  of  the  estate,  remained  invested  in  tlie  stock  or  shares 
of  the  Society  for  Useful  Manufactm-es,  of  which  it  con- 
sisted at  the  testator's  deatii.  The  par  value  of  this  stock 
was  $100  per  share,  its  real  value  at  the  death  of  the  testa- 
tor was  $250,  and  its  present  value  $300  per  share.  The 
society  had  mortgaged  debts  at  the  death  of  the  testator,  many 
of  which  have  since  been  paid  off  out  of  its  assets,  and  have 
bought  and  sold  real  estate,  but  to  what  values  does  not  ap- 
pear. It  declared  irregular,  desultory  dividends  on  the  shares 
since  the  death  of  the  testator,  not  according  to  or  based  upon 
the  earnings  of  the  society,  but  upon  the  necessities  of  the  ex- 
ecutors and  the  testator's  children.  These  have  varied  from 
four  to  seven  per  cent,  yearly,  on  the  par  value  of  the  shares. 
The  master  was  directed  to  allow  interest  at  the  rate  of  seven 
per  cent,  for  the  time  in  which  the  executors  received  interest 
at  that  rate,  and  at  the  rate  of  six  per  cent,  during  the  residue 
of  the  time. 

He  has  computed  interest  at  the  rate  of  seven  per  cent, 
during  that  part  of  the  time  in  which  the  executors  received 
dividends  at  that  rate,  on  the  par  value  of  these  shares.  The 
exceptants  contend  that  it  should  be  allowed  at  that  rate 
only  when  the  dividends  amounted  to  seven  per  cent,  on  the 
real  value  of  the  shares  in  which  the  estate  was  invested. 
The  only  question  is  upon  the  meaning  of  the  order,  or 
rather  of  the  agreeement  between  the  parties,  for  that  order 
is  only  an  agreement  put  in  the  form  of  an  order,  and  I  can- 
not go  back  of  it  and  look  into  the  equity  of  the  case,  or  real 
rights  of  the  parties. 

The  "  money  belonging  to  the  petitioner,"  to  use  the  words 
of  the  order,  was  at  that  time  in  the  shares  of  the  company, 
and  the  dividends   upon  those  shares  was  the  only  interest 
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received.  There  was  no  money  actually  set  aside  for  and 
belonging  to  him,  and  it  might  be  argued  that  there  was  no 
interest  received  on  it  by  the  executor.  This  would  clearly 
not  accord  with  the  intention  of  the  parties  to  that  agree- 
ment. They  knew  how  this  estate  was  invested,  and  that 
the  only  interest  received  was  these  dividends,  which  for 
part  of  the  time  was  at  seven  per  cent,  on  the  par  value, 
and  at  other  times  less.  And  this  order  must  be  construed 
to  refer  to  these  dividends  on  the  par  value,  as  the  rate  of 
interest  referred  to.  I  think  the  master  has  rightly  con- 
strued this  order,  and  that  this  exception  must  be  overruled. 

The  next  exception  is  to  the  mode  of  computing  interest  by 
yearly  rests,  so  as  to  charge  compound  interest.  As  the 
will  gives  the  fund  set  aside,  with  its  increase  from  accumu- 
lation, it  must  be  held  to  direct  the  executor  to  accumulate, 
which  can  only  be  done  by  putting  it  at  interest.  And  where 
the  fund  is  so  large,  and  the  time  for  holding  it  in  trust  is 
so  long,  as  in  this  case,  this  direction  must  be  held  to  apply 
to  the  interest  as  well  as  the  principal.  And  without  regard 
to  this  direction,  a  trustee  would  not  be  permitted  to  allow 
amounts  of  interest  so  large  as  those  received  in  this  case,  to 
lie  idle  for  years,  uninvested.  The  master  was  right  in  calcu- 
lating interest  by  yearly  rests. 

M.  G.  Colt,  the  acting  executor,  excepts  to  the  report  on 
the  ground  that  the  master  has  not  allowed  commissions  on 
the  principal  of  this  legacy.  And  the  petitioner  excepts, 
because  the  master  has  allowed  commissions  on  the  income 
paid  the  petitioner  since  he  arrived  at  twenty-one. 

As  far  as  can  be  gathered  from  the  report,  and  the  account 
annexed,  for  they  are  not  explicit  or  very  clear  on  this  point, 
the  master  has  allowed  commissions  at  the  rate  of  two  and  a 
half  per  cent.,  as  against  R.  L.  Colt,  junior,  on  the  income 
paid  to  him,  but  has  not  charged  it  upon  the  principal  of 
the  legacy.  R.  L.  Colt,  junior,  excepts,  because  he  is  charged 
with  this  commission  on  the  income.  The  executor  excepts, 
because  R.  L.  Colt,  junior,  is  not  charged  with  the  commis- 
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sion  on  the  principal,  and  because  it  is  left  to  be  paid  out  of 
the  estate. 

It  seems  to  me  that  both  questions  depend  upon  the  con- 
struction of  the  last  clause  of  the  codicil.  That  directs  that 
the  executor  "  shall  charge  a  commission  of  two  and  a  half 
per  cent,  on  the  sums  he  shall  pay  out  of  the  trust  created 
for  the  support  and  education  of  my  said  three  grandchil- 
dren." The  testator  directed  in  his  will  that  $10,000  should 
be  paid  out  of  his  estate  to  his  executor,  for  his  services  as 
acting  executor  and  trustee  of  his  will.  In  the  will  he  gave 
to  the  three  children  of  his  deceased  son,  Roswell,  of  whom 
R.  L.  Colt,  junior,  is  one,  an  equal  fourth  part  of  his  whole 
estate,  to  be  equally  divided  between  them,  and  directed  the 
income  to  be  applied  to  their  sujjport  and  education,  until  of 
age,  and  then  the  income  of  the  share  of  each  to  be  paid  to 
him  during  his  natural  life,  and  the  principal  on  his  death 
to  his  lawful  issue;  and  directed  that  his  acting  executor 
should  be  allowed  a  commission  of  five  per  cent,  on  the 
yearly  income  of  said  share,  until  disposed  of  as  directed. 
The  provision  in  the  will  only  allows  a  commission  on  the 
income ;  it  is  confined  to  that  by  the  words.  I  think  the 
words  of  the  codicil  confine  the  commission  to  the  income, 
even  without  reference  to  the  provision  on  the  same  subject 
in  the  will. 

In  the  codicil  the  provision  is,  "  that  after  my  said  grand- 
son, R.  L.  Colt,  junior,  shall  arrive  at  the  age  of  twenty-one 
years,  the  whole  yearly  income  of  said  $40,000  shall  be  paid 
to  him  till  he  arrive  at  the  age  of  twenty-five  years,  if  he 
shall  live  so  long ;  and,  in  the  mean  time,  that  he  be  well 
educated  and  properly  supported,  out  of  the  income  he  derives 
from  his  father's  estate,  and  from  the  interest  of  this  condi- 
tional bequest." 

The  trust  of  the  principal  was  created  by  the  direction  to 
hold  $40,000  for  the  benefit  of  his  grandson,  to  be  paid  to 
him  when  he  arrived  at  the  age  of  twenty-five  years,  with 
the  increase  from  accumulation.  This  clearly  was  not  a  trust 
created  for  his  "  support  and  education."     On  that  alone  is 
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the  commission  allowed.  The  trust  created  for  that  purpose 
was  only  so  much  of  the  interest  as  was  appropriated  for  it 
before  the  grandson  was  twenty-one.  After  that  the  income 
is  not  to  be  paid  for  support  and  education,  but  is  to  be  paid 
to  him  absolutely,  for  any  purpose  he  may  choose  to  use  it. 
The  master  was  clearly  right  in  not  changing  any  commis- 
sion on  the  principal  of  this  legacy,  as  against  R.  L.  Colt, 
junior. 

The  question  raised  by  the  exception  of  R.  L.  Colt,  junior, 
is  whether  the  commission  which  the  executor  is  clearly  en- 
titled to  charge  on  the  income  expended  for  education  and 
support  while  under  twenty-one,  should  be  charged  against 
the  legacy  and  deducted  from  it,  or  whether  it  should  come 
out  of  the  estate  and  fall  upon  the  residuary  legatees. 

In  all  cases  where  the  will  contains  no  directions  as  to 
commissions  or  expenses  of  administration,  specific  legacies, 
and  bequests  of  specified  sums,  are  not  charged  with  them, 
but  are  paid  in  full,  and  the  expenses  and  commissions  are 
taken  from  the  residue,  or  such  assets  as  are  not  disposed  of. 
A  gift  of  $40,000,  or  the  income  of  $40,000,  would  entitle 
the  legatee  to  the  exact  amount,  without  any  deduction,  if 
the  estate  is  not  exliausted.  A  testator  can  charge  such 
legacy  with  its  proportion  of  commissions,  and  other  ex- 
penses, but  for  this  his  directions  must  be  explicit  and  clear. 

In  this  case,  the  direction  is  simply  that  the  executor  shall 
be  paid  a  commission  "  on  the  sums  he  shall  pay,"  not  out  of 
the  sums  that  he  shall  pay.  There  are  some  reasons  for 
conjecturing  that  his  intention  was  or  might  have  been  that 
these  commissions  should  be  charged  to  these  grandchildren, 
and  not  that  they  should  be  paid  "  out  of  his  estate,"  as  he 
directed  the  $10,000  to  be  paid.  But  these  reasons  are  not, 
in  my  judgment,  sufficient  to  overturn  the  well-settled  rule, 
as  against  these  grandchildren,  who  receive  far  less  than 
the  fourth  part  of  the  estate  which  would  have  come  to  their 
father  by  an  equal  division.  I  do  not  feel  justified  in  further 
reducing  their  shares,  without  a  more  clear  declaration  of  his 
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intention  than  can  be  gathered  from  the  will.  The  exception 
as  to  this  part  of  the  report  must  be  sustained. 

Another  question  submitted  for  my  determination,  by 
agreement  of  the  parties,  is,  whether  the  amount  due  for  the 
funeral  expenses  of  Margaret  Colt,  a  granddaughter  of  the 
testator,  and  the  physician's  bill  in  her  last  illness,  can  be 
ordered  to  be  paid  out  of  the  estate  of  the  testator,  there 
being  no  estate  of  her  own  out  of  which  these  expenses  can 
be  paid.  She  was  under  the  age  of  eighteen  years  at  her 
death,  in  September,  1866.  The  income  of  $20,000,  directed 
to  be  held  in  trust  for  her,  had,  by  order  of  the  court,  been 
expended  in  her  education  and  support,  except  $789,  which 
was  the  increase  by  accumulation.  The  testator  directed,  if 
Margaret  should  die  without  issue,  under  twenty-five,  that  the 
sum  of  $20,000  given  to  her,  with  the  accumulation  thereon, 
be  added  to  his  general  estate,  and  considered  as  part 
thereof.  That  estate  he  gave  to  three  of  his  children  then 
living.  This  gift  included  this  sum  of  $20,000,  and  the 
accumulation  on  it. 

But  as  the  direction  was  that  Margaret  should  be  edu- 
cated and  supported  out  of  this  income  until  she  was  eigh- 
teen, she  was  entitled  to  have  the  whole  of  the  income 
expended  for  such  support,  and  there  could  be  no  accumula- 
tion in  the  sense  in  which  that  word  is  used  in  the  will,  as 
long  as  the  physician's  bill,  or  any  expenses  for  her  in  her 
lifetime,  remain  unpaid.  The  medical  expenses  unpaid,  I 
understand,  exceed  the  surplus  of  $789,  and  of  course  that 
must  be  applied  to  these  expenses.  And  in  case  they  did  not 
absorb  the  whole  amount,  I  have  no  hesitation  in  including 
her  funeral  expenses  in  this  provision  for  her  support  and 
maintenance. 

But  the  principal  was  not  subject  to  her  support  and  main- 
tenance in  case  of  her  dying  under  twenty-five.  It  was  given 
over,  and  the  title  to  the  remainder  was  vested  in  the  legatees 
to  whom  it  was  so  given. 

If  a  father  does  not  sufficiently  provide  for  the  support  of 
a  child,  or   one   to  whom   he  stands   in   loco  parentis,  the 
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courts  cannot  take  from  the  legacies  to  others  to  furnish 
such  support,  or  pay  funeral  expenses  in  case  of  death.  The 
farthest  they  have  gone  is  to  order,  where  a  legacy  is  directed 
to  be  paid  on  a  future  day,  with  no  direction  as  to  interest, 
that  in  case  of  an  infant  child  having  no  other  means  of  sup- 
port, interest  should  be  paid  on  such  legacy  for  the  support ; 
presuming  that  the  testator  must  have  so  intended.  And 
where  a  fund  is  given  at  a  future  day  to  several,  with  pro- 
vision that  if  any  die  their  share  should  go  to  the  survivors, 
support  for  all  will  be  ordered  out  of  the  fund ;  but  this  is 
only  in  cases  where  all  are  included  in  the  contingency  of 
advantage  from  the  gift  over,  and  of  loss  by  dying  before 
the  time  specified.  And  in  such  case,  when  there  is  an 
absolute  gift  over  on  the  death  of  all,  it  will  not  be  ordered 
unless  by  consent  of  the  person  to  whom  it  is  so  given. 
Greenwell  v.  Greenweli,  5  Ves.  194  ;  Cavendish  v.  Mercer , 
Ibid.  195,  n.  {a) ;  Fendall  v.  Nash,  Ibid.  197,  n.  (a) ;  Evans 
V.  Massey,  1  F.  <&  J".  196  ;  Kime  v.  Welfitt,  3  Sim.  533; 
Errington  v.  Chapman,  12  Ves.  20;  Ex  parte  Kebble,  11 
Ves.  604 ;  Err  at  v.  Bai^low,  14  Ves.  202 ;  In  re  Davison, 
6  Paige  138  ;  Ex  parte  Ryder,  11  Paige  186. 

The  case  of  Coomes  v.  Elling,  in  3  Atk.  676,  which  was 
urged  on  the  argument  as  a  precedent  for  funeral  expenses, 
was  only  as  to  the  orphanage  share  of  the  daughter  of  a 
freeman  of  the  city  of  London  ;  this  was  preserved  to  her  by 
the  custom  of  London  against  the  will  of  her  father,  and  by 
the  same  custom,  on  her  death  under  twenty-one,  went  to  her 
brother,  and  could  not  be  bequeathed,  like  her  other  prop- 
erty, by  a  will  executed  when  over  seventeen.  It  was  held 
that  this  share  went  to  her  brother,  liable  to  her  debts  and 
funeral  expenses,  and  that,  being  property  as  to  which  she 
died  intestate,  it  was,  in  accordance  with  the  settled  rules  of 
administration,  liable  to  them,  before  the  property  as  to 
whicii  her  will  was  valid,  or  the  legatory  property,  as  it  is 
called  in  the  report.  By  the  custom,  a  freeman  can  be- 
queath one-third  of  his  effects  ;  one-third  goes  to  his  widow, 
and  one-third   to  his  children ;  and  John  Coomes,  the  free- 
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man,  had  left  a  portion  of  the  third  subject  to  his  disposal,  to 
his  daughter  Mary  ;  this  was  that  called  the  legatory  part. 
Had  Margaret  Colt,  at  her  death,  owned  absolutely  assets 
which,  by  reason  of  her  infancy,  she  could  not  have  be- 
queathed, these  assets  would  have  been  liable  to  her  funeral 
expenses.     This  is  all  that  is  decided  in  Coomes  v.  Elling. 


Loss  and  others  vs.  Obry  and  wife.  * 

1.  To  correct  deeds  for  fraud  or  mistakes  in  them,  is  one  of  the  ancient 
and  well  established  heads  of  equity  jurisdiction,  and  it  is  the  duty  of  the 
court,  where  such  fraud  or  mistake  is  clearly  proved,  to  correct  it  by  any 
means  in  its  power  to  eflfect  the  amendment  and  the  object  of  it. 

2.  Mistakes  are  corrected,  even  where  they  occur  in  the  records  of  pro- 
ceedings of  courts,  and  exist  in  the  records  themselves.  This  is  done,  not 
by  reviewing  the  judgments  or  proceedings  of  the  courts,  but  by  restraining 
the  parties  who  may  take  advantage  of  such  mistakes,  from  doing  so,  or  by 
compelling  them  to  execute  proper  papers  for  the  purpose  of  such  correction. 

3.  The  defendants  having  refused  to  correct  the  mistake  in  the  deedsi 
after  it  was  brought  to  their  notice,  and  defended  the  suit  when  they  knew 
it  was  wrong  and  against  good  faith  to  defend  it,  mustpay  the  costs. 


This  cause  was  argued  on  final  hearing,  upon  the  pleadings 
and  proofs. 

Mr.  Carpenter  and  Mr.  Ransom,  for  complainants. 
Mr.  Lippincott,  for  defendants. 

The  Chance  r.LOR. 

The  bill  is  filed  to  correct  and  reform  two  deeds  given  to 
the  defendants,  on  account  of  mistakes  in  them.  One  of 
these  deeds  was  given  by  the  complainant,  Anastasia  Loss, 
and  the  other  by  Luke  Stainsby,  the  special  guardian  of 
Jane  C.  Loss  and  Virginia  L.  Loss,  infant  children  of  Anas- 
tasia Loss,  appointed  by  this  court  on  her  application  for  the 

*  Cited  in  Zingsem  v.  Kidd,  2  Stew.  522, 
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«ale  of  their  lands.  The  lands  sold  were  part  of  the  real 
estate  devised  to  Anastasia  Loss  and  her  two  children,  by 
the  last  will  of  her  husband,  Charles  Loss.  Stainsby,  the 
special  guardian,  was  authorized  by  an  order  made  in  this 
matter,  August  8th,  1854,  to  sell  the  estate  of  the  infants 
in  a  tract  of  one  acre  and  seventeen  one-hundredths,  in 
Hoboken.  After  this  order,  Stainsby  entered  into  a  written 
agreement,  as  special  guardian,  with  the  defendants  to  con- 
vey to  them  by  deed,  with  warranty,  a  part  of  the  east  end 
of  the  tract,  ninety-nine  feet  front  by  one  hundred  feet  deep, 
fronting  on  the  Hackensack  turnpike,  being  about  one-fifth 
of  the  whole  tract.  The  price  was  $800  ;  $200  to  be  paid  in 
cash,  the  residue  to  be  secured  by  bond  and  mortgage  at 
three  years,  with  interest.     This  agreement  was  dated  July 

26th,  1855. 

In  the  report  of  this  sale  made  to  the  court,  it  is  stated  that 
the  whole  tract  of  one  and  seventeen  one-hundredths  acres,  was 
sold  for  the  price  of  $800 ;  in  other  respects,  the  terms  of  sale 
were  reported  according  to  the  written  agreement.  This  sale, 
as  reported,  was  confirmed  by  the  Chancellor,  and  on  the  1st 
day  of  September,  1855,  Stainsby,  as  special  guardian,  exe- 
cuted a  deed  to  the  defendants  for  the  whole  tract.  And  the 
complainant,  Anastasia  Loss,  on  the  same  day,  executed  a 
deed  to  the  defendants,  a  conveyance  by  release,  of  all  her 
estate  in  said  tract. 

The  mistake  complained  of,  is  that  these  papers,  to  wit, 
the  report  of  sale,  confirmation,  guardian's  deed,  and  the  re- 
lease of  Anastasia  Loss,  in  the  description,  by  metes  and 
bounds,  of  the  lands  sold,  give  the  bounds  of  the  whole  tract 
authorized  to  be  sold,  instead  of  the  part  of  it  included  in 
the  agreement  for  sale.  This  is  alleged  to  be  the  mistake  of 
the  solicitor  or   the   clerk  of  the   solicitor  who  drew  these 

papers. 

The  defendants,  in  June,  1856,  made  another  purchase  of 
Stainsby,  as  special  guardian,  of  a  part  of  the  whole  tract,  ad- 
joining the  lot  of  one  hundred  feet  deep,  at  the  east  end,  de- 
scribed in  the  written  agreement  of  July  26th,  1855,  which 
carried  their  land  back  to  Luke  street,  a  street  by  which  the 
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whole  tract  was  intersected  at  about  one-third  of  the  distance 
from  the  front  to  the  rear,  and  gave  them  the  whole  of  the 
tract  east  of  Luke  street.  The  sale  was  reported  to,  and  con- 
firmed by  the  court,  and  the  defendants  accepted  the  deed,  paid 
the  price  agreed  upon,  and  entered  into  possession  of  the  land 
to  Luke  street.  This  purchase  is  strong  and  apparently  clear 
proof  that  the  defendants  understood  that  the  first  purchase 
and  conveyance  to  them  was  of  the  east  part  of  the  lot  of  one 
hundred  feet  deep,  and  that  only.  There  is,  besides  the 
written  agreement  and  this  purchase,  much  other  proof  of 
this  mistake. 

The  proof  is,  in  my  opinion,  not  only  sufficient,  but  irre- 
sistible and  conclusive,  that  the  description  of  the  whole  lot 
was  inserted  in  the  report,  confirmation,  conveyance,  and  re- 
lease, by  mistake  and  inadvertence,  instead  of  the  part 
described  in  the  agreement  for  sale,  and  that  these  papers 
were  sio-ned  and  executed  by  the  parties  under  the  mistaken 
impression  that  the  description  in  them  only  included  the 
one  hundred  feet  of  the  east  end.  The  residue  of  the  whole 
tract  west  of  Luke  street,  was  afterwards  sold  by  the  special 
guardian  and  Mrs.  Loss  to  other  purchasers,  who  all  joined 
as  complainants  in  the  bill.  These  sales  were  known  to  the 
defendants,  who  did  not  interfere  or  claim  title  to  these  par- 
cels. This  passive  acquiescence  may  not  estop  them,  but  it 
is  cogent  evidence  against  them  as  to  their  understanding  of 
the  decree. 

To  correct  deeds  for  fraud  or  mistakes  in  them,  is  one  of 
the  ancient  and  well  established  heads  of  equity  jurisdiction, 
and  it  is  the  duty  of  the  court  where  such  fraud  or  mistake 
is  clearly  proved,  to  correct  it  by  any  means  in  its  power  to 
effect  the  amendment  and  the  object  of  it. 

The  authorities  are  numerous  and  uniform  which  establish 
this  principle.  1  Story's  Eq.Jur.,  §§  152 — 160.  Lord  Hard- 
wicke  recognized  and  acted  upon  it  in  Baker  v.  Paine,  1  Fes., 
sen.  457  ;  Henkle  v.  RoyaX  Exchange  Assurance  Co.,  Ibid. 
317,  and  Motteux  v.  London  Assurance  Co.,  1  Atk.  545. 

The  Supreme  Court  of  the  United  States,  in  Bradford  v. 
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The  Union  Bank  of  Tennessee,  13  Hoio.  57  ;  Chancellor  Kent, 
in  Gillespie  v.  Moon,  2  /.  C.  R.  585,  and  in  De  Riemer  v. 
Cantillon,  4  J.  C.  R.  85  ;  Chancellor  Green,  in  this  court,  in 
Woklron  v.  Letson,  2  3IcCarter  126,  and  Chief  Justice  BeaB- 
ley,  sitting  for  the  Chancellor,  in  Firmstone  v.  De  Camp,  2  C. 
K  Green  317,  have  sanctioned  and  acted  upon  it.  And  such 
mistakes  are  more  readily  corrected,  where  there  is  a  prelim- 
inary agreement  in  writing  by  which  to  correct  them. 

Mistakes  are  corrected  even  where  they  occur  in  the  records 
or  proceedings  of  courts,  and  exist  in  the  records  themselves. 
This  will  be  done,  not  by  reviewing  the  judgments  or  pro- 
ceedings of  these  courts,  but  by  restraining  the  parties  who 
may  take  advantage  of  such  mistakes  from  doing  so,  or  by 
compelling  them  to  execute  proper  papers  for  the  purpose  of 
such  correction.  1  Story's  Eq.  Jur,,  §  166  ;  Jeremy's  Eq.  Jur. 
492;  Barnesley  ^.Powell,  1  Ves.,  sen.,  119,  284,289;  De 
Riemer  v.  Cantillon,  and  Waldron  v.  Letson,  supra. 

In  this  case  the  mistake  can  be  corrected  most  effectually 
and  simply,  by  the  defendants  executing  to  each  of  the  com- 
plainants who  have  purchased  parts  of  said  tract,  west  of 
Luke  street,  or  who  would  have  title  to  such  parts  if  such 
mistake  had  not  been  made,  deeds  conveying  and  releasing  to 
each  of  them,  respectively,  the  parts  so  purchased  by  each. 

The  mistake  in  this  case  was  not  made  by  any  fault  or  fraud 
of  the  defendants,  but  by  the  carelessness  and  negligence  of 
the   solicitor   of    the   special   guardian,  and   of    Mrs.  Loss. 
Neither  could  have  read  the  report,  the  deed,  or  the  release ; 
or  the  mistake  would  certainly  have  been  discovered.     Had 
the  defendants  been  guilty  of  no  other  wrong,  it  would  have 
been  equitable  that  the  complainants  should   have  been  paid 
the  costs  of  this  snit.     But  the  defendants,  after  the  mistake 
was  brought  to  their  notice,  have  refused  to  correct  it,  and 
have  pertinaciously  defended  the  suit,  when  I  am  fully  con- 
vinced they  knew  it  was  wrong,  and  against  good  faith  to  de- 
fend it.     This  defence  was  an  attempt  at  fraud.     For  this  it 
is  right  that  they  should  be  condemned  in  the  costs. 
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Stockton,   trustee,  vs.    The    Dundee    Manufacturing 
Company. 

1.  The  law  as  to  the  effect  and  constitutionality  of  acts  of  Congress  must 
be  received  by  the  state  courts,  as  it  may  be  from  time  to  time  determined 
and  declared  by  the  Supreme  Court  of  the  United  States.  Hence,  under 
the  recent  decision  of  that  court,  declaring  the  act  of  1862,  making  the 
notes  of  the  Government  a  legal  tender  for  all  debts,  constitutional,  a  mort- 
gage made  before  the  passage  of  that  act  is  payable  in  such  notes. 

2.  A  change  in  the  law,  by  decision,  is  retrospective,  and  makes  the  law 
at  the  time  of  the  first  decision  as  it  is  declared  in  the  last  decision,  as  to 
all  transactions  that  can  be  reached  by  it.  Hence,  a  tender  having  been 
made  in  United  States  notes  before  the  commencement  of  this  suit,  the 
mortgage  debt  must  be  considered  as  legally  tendered. 

3.  But  a  tender  of  the  mortgage  debt  does  not,  in  this  state,  discharge 
the  lien  of  the  mortgage. 

4.  The  money  not  having  been  paid  into  court,  or  kept  on  hand  unin- 
vested since  the  tender,  the  mortgagors  are  not  discharged  from  the  in- 
terest. 

5.  Defendants  allowed  sixty  days  to  pay  the  mortgage  debt,  with  interest ; 
if  paid  within  that  time,  no  costs  will  be  allowed ;  if  not  paid,  there  must 
be  a  decree  for  the  sale  of  the  mortgaged  premises,  for  the  debt,  with  inter- 
est and  costs. 


This  case  was  argued  on  final  hearing,  upon  bill,  answer, 
and  proofs. 

Mr.  C.  S.  Green,  for  complainant. 

ilir.  B.  F.  Chetwood,  for  defendants. 

The  Chancellor. 

This  suit  is  for  the  foreclosure  of  a  mortgage  given  in 
1858.  By  the  law,  as  it  stood  at  the  commencement  of  the 
suit,  and  at  the  argument,  this  mortgage  could  only  be  paid 
by  gold  or  silver  coin,  unless  its  effect  had  been  changed  by 
agreement  between  the  parties.  The  contention  on  the 
part  of  the  defendants  was,  that  it  is  so  changed.  But 
the  decision  of  the  Supreme  Court  of  the  United  States, 
in     Hepburn    v.    Griswold*   which    held    that    debts    con- 

8  Wall.  603. 
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tracted  previous  to  the  passage  of  the  Legal  Tender  Act  in 
February,  1862,  must  be  paid  in  coin,  has  been  changed  by 
a  recent  decision  in  that  court.  The  new  decision  of  that 
court  declares  the  act  of  1862,  making  the  notes  of  the 
Government  a  legal  tender  for  all  debts,  is  constitutional 
and  binding  upon  the  citizens  of  the  states.  The  law  as 
to  the  effect  and  constitutionality  of  acts  of  Congress,  must 
be  received  by  the  state  courts,  as  it  may  be  from  time  to 
time  determined  and  declared  by  that  court.  And,  although 
the  judges,  or  the  opinions  of  the  judges,  of  the  state  courts 
may  not  have  changed,  yet  they  are  bound  to  give  effect  to 
that  law,  as  last  declared  by  the  Supreme  Court  of  the 
United  States,  however  changed  by  the  change  of  the  judges 
of  that  court,  or  the  changes  in  their  opinions.  What  was 
declared  by  this  court  to  be  the  law  in  Martin's  Executors  v, 
Martin,  5  C.  E.  Green  421,  was  then  the  law.  Now  it  is 
changed  ;  as  much  changed  as  the  law  of  this  state  would  be 
by  statute,  but  not  in  the  same  manner.  A  change  by  statute 
is  only  for  the  future.  A  change  by  decision  is  retrospective, 
and  makes  the  law  at  the  time  of  the  first  decision  as  it  is 
declared  in  the  last  decision,  as  to  all  transactions  that  can  be 
reached  by  it. 

As  the  law  now  is,  the  defendant  is  entitled  to  pay  this 
mortgage  in  what  are  known  as  legal  tender  notes,  and  as  the 
decision  relates  back  to  the  time  when  the  tender  was  made 
in  such  notes,  it  must  be  considered  for  the  purposes  of  this 
suit,  that  the  mortgage  debt  was  legally  tendered  before  its 
commencement. 

But  a  tender  of  the  mortgage  debt  does  not,  in  this  state, 
discharge  the  lien  of  the  mortgage,  and  was  so  determined 
by  the  Court  of  Appeals,  in  Shields  v.  Lozear,  5  Vi^oom  496. 
And  as  the  defendants  have  not  paid  the  money  into  court, 
and  it  does  not  appear  that  they  have  kept  it  on  hand  unin- 
vested since  the  tender,  they  are  not  discharged  from  the 
interest.  The  defendants  must  be  allowed  to  pay  the  mort- 
gage debt,  and  the  interest  in  arrear,  in  legal  tender  notes, 
at  any  time  within  sixty  days  ;  if  not  paid  within  that  time. 
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there  must  be  a  decree  for  the  sale  of  the  mortgaged  prem- 
ises for  the  debt,  with  interest  and  costs.  If  the  debt  is  paid 
within  that  time,  I  think  it  is  a  proper  case  for  the  exercise 
of  the  discretion  given  to  me  on  that  subject,  by  declaring 
that  neither  party  shall  recover  costs. 


The  Merchants  National  Bank  of  Newton  vs. 
Northrup  and  Northrup. 

1.  It  is  not  sufficient  to  set  aside  a  deed  made  by  the  grantor  when  in 
failing  circumstances,  that  his  object  was  fraudulent ;  it  must  be  shown  that 
the  grantee  participated  in  that  intent,  or  had  knowledge  of  the  object  of 
the  grantor,  or  of  such  facts  as  should  have  put  him  upon  inquiry  as  to 
that  object. 

2.  The  mere  fact  that  the  grantee  has  heard  of  the  grantor's  suspension 
or  failure  in  business,  or  of  his  being  sued,  is  not  in  all  cases  sufficient  to 
make  a  sale  fraudulent,  or  the  deed  void. 


The  complainant  asks  to  have  a  deed  given  by  the  de- 
fendant, M.  B.  Northrup,  to  the  defendant,  W.  S.  North- 
rup, for  a  lot  of  land  in  Newton,  set  aside,  on  the  ground 
that  it  was  a  fraudulent  conveyance,  made  to  hinder  and 
delay  creditors,  and  without  consideration.  The  complain- 
ant was  a  creditor  of  M.  B.  Northrup,  and  obtained  judg- 
ment against  him  in  the  Sussex  Circuit  Court,  on  the  18th 
day  of  June,  1869,  on  a  suit  commenced  May  15th,  1869. 
The  lot  in  question  was  levied  on  and  sold  to  the  complain- 
ant under  an  execution  upon  that  judgment.  The  deed  to 
"VV.  S.  Northrup  was  dated  and  delivered  June  1st,  1869, 
pending  that  suit. 

The  grounds  on  which  the  complainant  alleges  the  deed 
to  be  fraudulent,  are,  first,  that  it  was  made  without  consid- 
eration ;  and,  secondly,  that  it  was  made  to  defraud  and  delay 
the  ci'editors  of  M.  B.  Northrup,  who  was  at  the  time  insol- 
vent, and  had  failed,  and  that  this  was  known  to  W.  S. 
Northrup  at  the  time. 

The  defendants  answer  separately,  and   both  under  oath, 
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as  required.  Both  deny  that  the  deed  was  without  considera- 
tion, and  answer  that  $800,  the  consideration  named  in  the 
deed,  was  actually  paid  in  good  faith,  at  the  deUvery  of  the 
deed,  and  retained  by  the  grantor.  Both  deny  that  the  con- 
veyance was  for  the  purpose  of  delaying  or  defrauding  credi- 
tors. M.  B.  Northrup  admits  that  he  had  failed,  and  was 
insolvent  at  the  time ;  W.  S.  Northrup  denies  that  he  knew 
that  M.  B.  Northrup  had  failed,  or  was  insolvent. 

This  cause  was  argued,  upon  final  hearing,  upon  the  plead- 
ings and  proofs. 

Mr.  Coult  and  Mr.  R.  Hamilton,  for  complainant. 

Mr.  Linn,  for  defendants. 

The  Chancellor. 

The  evidence  shows  that  M.  B.  Northrup  was  insolvent  at 
the  time  of  this  conveyance,  that  he  had  mortgaged  the 
greater  part  of  his  property  to  raise  money  to  pay  debts,  and 
to  secure  other  debts,  and  that  there  remained  several  thou- 
sand dollars  of  debts  which  were  unpaid  and  unsecured. 
That  the  lot  in  question  was  the  only  property,  of  any  value, 
which  he  had  left,  that  was  unencumbered.  That  he  had 
refused  to  include  it  in  the  mortgage  given  to  the  Sussex 
Bank,  his  chief  creditor,  to  which  he  had  mortgaged  the 
largest  part  of  his  estate,  saying  that  he  intended  to  reserve 
this  for  himself,  or  for  other  purposes.  He  had  offered  to 
convey  it  to  the  complainant  for  $1100,  if  they  would  pay 
him,  in  cash,  $300,  the  excess  over  his  debt  to  the  complain- 
ant, and  allow  $800,  the  amount  of  that  debt,  to  be  retained 
for  its  payment.  The  complainant  declined,  because  its  officers 
knew  of  his  insolvency,  and  feared  that  bankruptcy  proceed- 
ings might  make  such  sale  void. 

The  real  value  of  the  lot  was  about  $1100  or  $1200.  M. 
B.  Northrup  offered  it  for  $800,  being  anxious  to  obtain  the 
cash  for  his  own  purposes,  before  it  should  be  levied  upon, 
-or  he  prevented  from  selling  by  proceedings  in  bankruptcy. 
It  is  possible  that  his  object  in  exerting  himself  to  effect  the 
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sale,  and  obtain  the  money,  was  to  pay  bona  fide  debts  that 
he  desired  to  prefer,  or  some  other  honest  purpose.  But  so 
far  as  he  is  concerned,  his  conduct  and  declarations  indicate 
that  his  object  was  to  protect  this  lot,  or  its  value  from  his 
creditors. 

It  is  not  sufficient  for  the  purpose  of  setting  aside  a  con- 
veyance like  this,  that  the  object  of  the  grantor  was  fraudu- 
lent ;  it  must  be  shown  that  the  grantee  participated  in  that 
intent,  or  had  knowledge  of  the  object  of  the  grantor,  or  of 
such  facts  as  should  have  put  him  upon  inquiry  as  to  that 
object. 

M.  B.  Northrup  had  for  some  years  carried  on  a  large  and 
successful  business  at  Newton.  W.  S.  Northrup  was  the  son 
of  his  half  brother,  and  had  been  in  his  employ  in  his  mill 
for  some  years,  but  had  left  four  or  five  years  before  1869, 
and  was  living  on  a  farm  about  eight  miles  from  Newton,  and 
was  in  the  habit  of  coming  to  Newton  to  sell  produce  occa- 
sionally, once  a  fortnight  or  oftener. 

There  is  no  direct  proof  whatever  to  overcome  the  respon- 
sive answers,  that  the  consideration  of  this  conveyance  was  in 
good  faith  paid,  at  the  delivery  of  the  deed.  The  defendant,. 
W.  S.  Northrup,  was  examined  as  a  witness,  and  again  swears 
to  the  fact,  and  the  details  of  the  manner  and  place  where  it 
was  paid.  Circumstances  are  relied  on  to  throw  doubt  on 
this  testimony.  It  may,  and  does  seem  strange,  that  a  farmer 
coming  to  market,  should  carry  over  $800  in  bills  in  his 
pocket,  with  no  definite  object  in  view.  But  facts  stranger 
than  this  constantly  come  under  observation,  or  are  developed 
beyond  doubt  by  evidence  in  suits  before  us.  And  no  judge 
or  juror  is  justified  in  disregarding  positive  testimony,  especi- 
ally when  uncontradicted,  because  it  seems  to  him,  on  the 
whole,  rather  improbable. 

W.  S.  Northrup  knew  the  lot  well ;  he  had  been  employed 
for  years  on  the  adjoining  premises,  and,  if  a  person  of  ordi- 
nary capacity,  must  have  known  its  value,  and  that  it  was  a 
good  bargain,  for  the  price  at  which  it  was  offered.  He  saw 
that  his  uncle  was  very  anxious  to  sell  for  cash,  and  as  he  had 
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the  cash,  it  was  natural  that  he  should  take  advantage  of  this 
desire,  and  make  the  purchase.  And  it  is  possible  that  he 
might  confide  in  the  assurance  of  his  uncle,  that  there  was 
no  encumbrance.  Such  confidence,  once  very  general,  still 
continues  in  some  of  the  rural  and  less  enlightened  parts  of 
the  state. 

Upon  the  question  whether  he  knew  of  the  failure  of  his 
uncle,  the  circumstances  jiroved  throw  much  greater  doubt 
upon  his  allegations  in  his  answer  and  testimony.  The 
inability  of  M.  B.  Northrup  to  pay  his  debts,  became  known 
to  many  in  Newton  between  May  10th  and  May  15th.  He 
stopped  payment.  He  himself  denies  his  insolvency,  and  it 
is  not  improbable  that  he  was  solvent,  except  in  ability  to 
pay  in  cash.  He  testifies  that  his  assets  exceeded  his  debts. 
But  he  had  actually  stopped,  and  the  public  impression  was 
that  he  was  insolvent.  Several  of  the  neighbors  of  W.  S. 
Northrup  testify  that  they  heard  of  his  failure  in  April  or 
May,  It  seems  probable  that  W.  S.  Northrup,  living  only 
eight  miles  from  Newton,  and  going  there  once  in  two 
weeks,  would  have  heard  of  the  failure  of  his  uncle  within 
two  or  three  weeks  after  it  became  known.  Yet  it  is  very 
possible  that  he  may  have  been  once  in  Newton  within  that 
time  without  hearing  of  it ;  and  a  farmer  cultivating  several 
hundred  acres  at  this  distance  from  a  town,  might,  in  the 
busy  month  of  May,  have  been  so  occupied  on  his  farm  as 
not  to  be  in  the  way  of  neighborhood  rumors.  There  is  no 
direct  evidence  that  he  knew  of  it,  except  that  of  a  laborer 
•employed  on  his  farm,  who  says  he  heard  him  speak  of  it  in 
April  or  May,  but  who  afterwards  says  it  may  have  been 
in  June.  Very  little  reliance  can  be  placed  upon  the  testi- 
mony of  a  witness  who  speaks  as  to  time,  of  a  matter  like 
such  a  rumor  more  than  a  year  after  it  occurred.  And  the 
fact  that  the  officers  of  the  bank  in  the  same  town,  which 
was  his  principal  creditor,  who,  nO  doubt,  had  the  well  known 
vigilance  of  their  class,  did  not  know  it  until  after  the  10th 
of  May,  convinces  me  that  this  witness  and  the  other  wit- 
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nesses  who  speak  of  its  being  notorious  in  April  or  the 
beginning  of  May,  all  partake  of  the  inaccuracy  common  to 
the  most  honest  witnesses,  who  speak  of  dates  from  recollec- 
tion, without  any  fact  or  transaction  to  fix  them.  I  can, 
without  the  slightest  suspicion  of  their  integrity,  conceive 
that  many  of  these  witnesses  may  not  have  heard  these  reports 
of  failure  until  June,  or  the  last  week  in  May  at  least,  which 
would  make  W.  S.  Northrup's  evidence  less  improbable.  I ' 
do  not  think  the  proof  sufficient  to  overcome  his  positive  oath 
that  he  had  not  heard  of  the  failure  before  he  purchased  this 
lot. 

But  the  mere  fact  of  having  heard  of  suspension  or  failure, 
or  being  sued,  is  not  sufficient  in  all  cases  to  make  a  sale  fraud- 
ulent, and  the  deed  void ;  in  bankrupt  proceedings  it  is. 

Had  it  appeared  that  M.  B.  Northrup  had  told  his  nephew 
that  he  had  failed,  had  sold  his  personal  property,  mortgaged 
his  real  estate,  and  that  the  constable  had  an  execution  against 
him,  that  he  had  left  this  lot  unencumbered,  which  he  was  wil- 
ling to  sell  at  a  low  price  to  raise  some  money  for  his  pressing 
necessities,  I  am  by  no  means  satisfied  that  this,  either  alone 
or  connected  with  the  other  circumstances  in  this  case,  would 
be  sufficient  to  make  this  conveyance  void  as  against  creditors. 

There  are  many  objects  for  which  a  debtor  when  pressed,  in 
failing  circumstances,  may  legitimately  sell  or  dispose  of  his 
real  and  personal  property,  or  pay  out  his  money,  and  such 
disposition  or  payment  be  valid,  except  so  far  as  prohibited 
by  the  provisions  of  the  bankrupt  law,  which  are  not  in  ques- 
tion here. 

The  complainant  has  not  shown  a  case  from  which  I  can 
determine  that  this  deed  is  fraudulent  as  against  creditors.* 

*  Decree  affirmed,  8  C.  E.  Or.  682. 
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Nichols  vs.  Williams.* 

1.  In  equity,  all  suits  must  be  in  the  name  of  the  party  really  interested, 
and  where  the  name  of  an  agent  or  trustee  is  used,  the  cestui  que  trust  must 
be  made  complainant  with  him. 

2.  A  corporation  is  a  necessary  party  to  a  suit  in  equity,  brought  in  the 
name  of  the  president,  to  enforce  a  contract  signed  by  him  as  president  and 
on  behalf  of  the  corporation. 

3.  A  contract  to  give,  in  part  payment  for  the  purchase  of  lands,  two 
mortgages,  without  stating  when  they  were  to  be  paid,  whether  with  or 
without  interest,  or  at  what  rate  of  interest,  is  the  same,  practically,  as  a 
contract  to  pay  a  certain  sum  on  f^rms  or  credits  to  be  arranged  between 
the  parties,  and  will  not  be  enforced,  for  uncertainty. 

4.  Specific  performance  will  not  be  decreed  of  any  contract,  when  any 
material  parts  of  the  terms  or  conditions  are  uncertain. 


The  bill  states  that  the  complainant,  Nichols,  on  the  5th 
day  of  April,  1870,  being  president  of  the  Trades  Manufac- 
turing Company,  acting  on  its  behalf  and  as  its  president, 
as  was  well  known  to  the  defendant,  made  a  contract  in 
writing  with  the  defendant,  Williams,  which  the  complainant 
executed  as  president  of  that  company,  and  by  its  authority, 
and  that  he  thereby  agreed  with  the  defendant  to  convey  to 
him  certain  lands  of  the  company  for  the  price  of  $150,000; 
and  that  Williams  agreed  to  pay  that  sum  by  conveying 
four  tracts  of  land  specified,  subject  to  certain  mortgages, 
and  valued  at  $90,500  above  the  mortgages,  and  by  exe- 
cuting two  mortgages  upon  the  property  conveyed  to  him, 
one  for  $50,000,  and  the  other  for  $9500.  It  was  not  stated 
when  these  mortgages  were  to  be  payable,  or  whether  with  or 
without  interest,  or  at  what  rate  of  interest ;  nor  was  it 
stated  in  the  bill  to  whom  they  were  to  be  made,  except  by 
stating  that  they  were  to  be  in  favor  of  and  for  the  benefit 
of  the  party  of  the  first  part  to  the  agreement ;  the  bill  not 
stating  who  was  the  party  of  the  first  part.  The  parties 
bound  themselves  to  perform  all  and  singular  the  covenants 
and  agreements  so  entered  into,  aind  agreed  to  pay,  upon  fail- 

*  Cited  in  Green  v.  Richards^  8  C  E.  Or.  34. 
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ure  to  perform  the  same,  $10,000,  which  they  did,  by  it,  fix 
and  settle  as  liquidated  damages  for  such  failure. 

The  argument  in  this  cause  was  had  upon  demurrers  filed 
to  the  bill.  The  alleged  causes  of  demurrer  were,  first,  the 
want  of  equity  in  the  bill,  and  secondly,  that  the  Trades 
Manufacturing  Company  was  not  made  a  i)arty  to  the  bill, 

Mr.  W.  8.  Whitehead,  Mr.  McCarter,  and  Mr.  Blake,  for 
demurrant. 

Mr.  T.  Runyon,  for  complainant. 

The  Chancellor. 

In  the  premises  to  the  bill,  it  is  stated  that  the  suit  is 
brought  by  Nichols,  in  behalf  of  the  Trades  Manufacturing 
Company.  The  company  is  in  no  other  way  made  a  party 
to  the  suit ;  this  does  not  make  it  a  party.  It  is  not  before 
the  court,  or  under  its  control. 

In  this  case  Nichols,  the  complainant,  has  no  interest  in 
the  suit,  or  in  the  contract.  The  real  party  in  interest  is  the 
company  ;  it  is  so  expressly  stated  in  the  bill,  which  contains 
the  allegation  that  Nichols  executed  the  agreement  as  pres- 
ident of  the  company,  acting  for  and  on  behalf  of  the  com- 
pany, as  the  defendant  knew.  An  agent  cannot  bring  suit  on 
an  agreement  made  by  him  for  and  on  behalf  of  his  principal, 
and  alleged  so  to  be  at  the  execution  of  it.  Nor  can  a  pres- 
ident of  a  corporation  bring  suit  in  his  own  name,  on  an  agree- 
ment signed  by  him  as  president,  and  entered  into  on  behalf 
of  his  corporation.  And,  in  equity,  all  suits  must  be  in  the 
name  of  the  party  really  interested,  and  where  the  name  of 
an  agent  or  trustee  is  used,  the  ceMui  que  trust  must  be 
made  complainant  with  him.  Fry  on  Spec.  Perf.,  §  147  ; 
Story's  Eg.  PI,  §  209 ;  Malin  v.  Malin,  2  /.  C.  R.  238  ; 
Douglas  v.  Horsfall,  2  aS'^wi.  &  Stu.  184 ;  Field  v.  Maghee, 
5  Paige  539 ;  Bailey  v.  Inglee,  2  Paige  278. 

The  company  is  a  necessary  party  to  this  suit,  and  the 
demurrer  must  be  sustained  on  the  ground  of  its  omission. 

Specific  performance  will  not  be  decreed  of  any  contract, 
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when  any  material  part  of  the  terms  or  conditions  are  uncer- 
tain.   In  this  case,  two  mortgages  for  large  amounts  were  to  be 
given,  one  for  $50,000,  the  other  for  $9500.    It  is  evident  that 
some  time  was  to  be  given  for  the  payment  of  these,  and  prob- 
able that  some  interest  was  to  be  allowed.     The  time  and  the 
interest  are  both  material.     Neither  is   settled;  both  are  to 
be  ascertained  by  subsequent  negotiations.     A  mortgage  for 
$50,000,  payable  on  demand,  or  one  day  after  date,  or  a  mort- 
gage conditioned  to  pay  that  sum  ten  years  after  date,  with  no 
mention  of  interest,  or  with  interest  at  two  or  seven  per  cent., 
would  each  comply  with  the  terms  of  the  contract  stated  in  the 
bill.     This   is  the  same,  practically,  as  a  contract  to  pay  a 
certain  sum  on  te7"ms  or  credits  to  be  arranged  between  the 
parties.     In  the  case  of  McKibbin  v.  Brown,  1  McCarter  13, 
Chancellor  Green  refused  to  decree  specific  performance  of 
the  agreement,  certain    in    every  other   respect,  except  that 
the  terms  or  credits  were  to  be  agreed  upon  by  the  parties. 
He  construed  terms  or  credits  to  mean   credits  only.     The 
case  of  McKibbin  v.  Brown  is  the  application,  to  facts  like 
these  before  me,  of   the  well-settled   doctrine  above  stated, 
which  that  case  itself,  and  the  authorities  cited  in  the  opin- 
ion of  the  Chancellor,  clearly  establish.     It  is  very  clearly 
expressed   in  a  passage    quoted  by  the   Chancellor,  from  a 
judgment  of  Lord   Rosslyn :     "I    lay  it   down   as  a  gen- 
eral proposition,  to  which    I  know    no    limitation,  that   all 
agreements,  in  order  to  be  executed  in  this  court,  must  be 
certain  and  defined."     This  doctrine  was  acted   on  asrain  in 
this  court,  in  Kivg  v.  Ruckman,  6  C.  E.   Green   316.     In 
that  case,  part  of  the  premises  to  be  conveyed  was  described 
in  the  written  agreement  by  these  words  :    "  Also  two  lots  of 
land  in  Hackensack  township,  county  of  Bergen ;"  without 
anything  else  in  the  contract  to  designate  or  identify  them. 
One  of  the  grounds  of  the  dismissal  of  the  bill  was  that  this 
description   was    too    uncertain ;    and,    although    this  judg- 
ment was  reversed  in  the  Court  of  Appeals,  yet  the  terms 
in  which   the   opinion   of  the  court  on  this  point  was   an- 
nounced, affirm  the  doctrine.     The  court  say :    "  Taking  the 
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contract,  bill,  and  answer  together,  it  can  be  made  to  appear 
with  sufficient  certainty,  without  resorting  to  parol  evidence, 
what  lands  were  intended."  In  that  case,  the  certainty  in 
the  contract  was  not  held  to  be  immaterial,  but  that  the 
uncertainty  was  remedied  by  the  allegations  in  the  bill  and 
answer. 

In  this  case,  there  is  no  allegation  in  the  bill  on  this  mat- 
ter. There  is  nothing  by  which  the  court  can  judge  even, 
what  terms  as  to  credit  and  interest  the  complainant  insists 
upon. 

The  view  taken  of  these  two  causes  of  demurrer,  makes  it 
unnecessary  to  consider  the  other  question,  whether  the 
$10,000  stipulated  for,  must  be  considered  as  stipulated 
damages  or  as  a  penalty. 

The  demurrers  must  be  sustained. 


Wuesthoff  vs.  Seymour  and  Wheelock.* 

1.  A  conveyance  of  lands  described  by  courses  with  the  addition  of  the 
words,  "  being  the  same  premises  conveyed  to  K,  the  grantor,  by  N,  by 
deed  dated,"  &c.,  will  convey  the  whole  premises  in  that  deed,  although 
the  description  leaves  out  a  small  strip,  such  being  the  evident  intention 
of  the  parties. 

2.  A  representation  that  a  public  alley  over  part  of  the  premises,  is  only 
a  private  right  of  way  in  a  few  persons,  when  made  by  mistake,  and  when 
the  rights  in  the  property  are  substantially  the  same  in  either  case,  is  not 
such  a  misrepresentation  as  will  bar  specific  performance. 


Argued  upon  bill  and  answer. 

Mr.  Keasbey,  for  complainant. 

Mr.  T.  Runyon,  for  defendants. 

The  Chancellor. 

The  hearing  being   upon  bill    and   answer  only,  without 
replication  or  proofs,  the  facts  must  be   taken   as  stated  in 

*  Cited  m  Plummer  v.  Keppler,  11  C.  E.  Gr.  482. 
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the  answer.  The  bill  is  to  compel  specific  performance  by 
the  defendants,  of  a  contract  to  purchase  lands  in  Newark. 
The  answer  admits  the  contract,  and  claims  that  the  defend- 
ants are  not  bound  to  perform  it,  because  the  complainant 
has  no  title  to  part  of  the  alley,  parcel  of  the  premises  to  be 
conveyed,  and  because  the  complainant,  at  the  sale,  misrepre- 
sented the  premises  in  a  material  matter,  which  is,  that  he 
said  the  alley  was  only  subject  to  the  right  of  way  of  W.  K. 
and  two  or  three  other  persons,  who  were  not  named,  and 
that  the  defendants  would  have  the  right  to  have  and  main- 
tain, under  the  alley,  the  steam  boiler  which  was  then  there 
and  would  have  the  right  to  build  over  the  alley,  when  in 
fact,  the  said  alley  was  a  public  highway,  and  the  defendants 
would  have  no  right  to  keep  their  boiler  under  it,  or  to  build 
over  it. 

The  property  in  question  is  a  brick  house  and  lot  on  the 
west  side  of  Lawrence  street,  in  Newark,  one  hundred  feet 
south  of  Market  street,  together  with  an  alley  ten  feet  wide 
along  the  south  side  of  the  lot,  which  is  twenty-five  feet  wide 
and  sixty  feet  deep.     This  lot,  with  the  adjoining  part  of  the 
alley,  six  feet  wide,  on  Lawrence  street,  and  two  feet  wide  in 
the  rear,  was  conveyed  to  the  complainant  by  Emma  Littell 
and  there  is  no  dispute  about  the  title  to  the  fee  in  that  part 
of  the  alley.     The  residue  of  the  alley,  being  the  south  side 
was  conveyed  by  U.  H.  Nutman,  whose  title  is  admitted,  to 
Kirk  and  Kirkpatrick,  partners,  by  deed  recorded  in  Book 
K  10,  of  Deeds,  for  Essex  county,  page  380,  in  a  deed  for 
the  lot  adjoining  the  alley  on  the  south. 

AVhen  Littell  owned  the  lot  north  of  the  alley,  and  Kirk 
and  Kirkpatrick  the  south  lot,  and  J.  and  S.  Ives  the  lot  in 
the  rear,  they  all  agreed  that  this  alley  of  ten  feet  wide 
should  be  opened  and  dedicated  for  public  use,  as  a  public 
highway,  and  it  was  accordingly  actually  opened  and  used 
as  a  public  highway  for  more  than  ten  years.  Upon  Kirk- 
patrick's  death,  in  the  division  of  the  partnership  property, 
the  Nutman  lot  was  set  oflP  to  his  heirs  and  representatives 
and  Kirk  conveyed  his  moiety  of  it  to  them,  by  deed  dated 
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January  1st,  1862.  This  deed,  in  describing  the  property, 
gives  as  the  north  boundary  a  line  drawn  parallel  to  and 
exactly  ten  feet  south  of  the  south  side  of  the  brick  building 
on  the  Littell  lot,  thus  in  the  boundary  excluding  the  lane ; 
but  there  is  added  to  this  description  by  metes  and  bounds, 
"  being  the  same  premises  conveyed  to  said  Kirk  and  Kirk- 
patrick,  by  U.  H.  Nutrnan,  by  deed  recorded  in  Book  K  10, 
page  380,"  &c.  The  metes  and  bounds  called  for  do  not 
include  this  south  part  of  the  lane,  but  the  deed  to  which 
reference  is  had  does  include  it.  The  two  descriptions  of 
this  property  thus  given  in  this  deed  do  not  agree.  And 
the  question  is,  which  of  the  two  must  be  taken.  Each  de- 
scription is  certain,  definite,  and  complete,  if  it  stood  alone. 
There  is  a  latent  ambiguity,  which  does  not  appear  on  the 
face  of  the  deed,  but  by  extrinsic  facts  which  show  that 
these  two  descriptions  differ.  This  ambiguity,  like  other 
latent  ambiguities,  can  be  solved  by  ascertaining  the  inten- 
tion of  the  parties  from  the  situation  of  the  property.  The 
part  in  dispute  is,  in  the  first  place,  a  gore  of  land  situate  in 
a  public  highway,  and  so  small  as  of  itself  to  be  of  no  use  or 
value  if  not  in  a  highway.  It  was  a  part  of  the  partnership 
proj)erty,  then  being  divided,  and  if  not  in  this  deed,  re- 
mained undivided,  and  the  only  share  retained  by  Kirk 
would  be  an  undivided  half  part  of  this  gore,  or  half  of  the 
lane.  The  plain  inference  from  these  facts  would  be  that  this 
deed  was  intended  to  convey  or  release  all  the  interest  of 
Kirk  in  the  premises  conveyed  by  Nutrnan  to  the  heirs 
and  widow  of  Kirkpatrick.  This  view  is  made  stronger  by 
the  fact  that  the  part  in  dispute,  except  a  very  small  gore, 
is  south  of  the  middle  of  the  lane,  and  by  the  rule  now  es- 
tablished, that  where  lands  bounding  on  a  highway  are  con- 
veyed by  a  deed  which  does  not,  by  its  terms,  exclude  the 
street,  it  shall  be  held  to  convey  to  the  middle  of  the  street, 
on  the  theory  that  the  grantor  is  not  to  be  presumed  to 
retain  title  to  the  part  in  the  street,  unless  he  has  expressed 
such  intention.     This  rule  would,  by  the  theory  on  which  it 
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is  adopted,  extend  to  the  line  in  the  street  to  which  the  title 
of  the  grantor  extends,  even  if  beyond  the  middle. 

For  these  reasons,  I  am  of  opinion  that  the  complainant 
has  title  to  the  land  in  the  alley,  subject  to  the  easement  of  a 
public  highway  over  the  same. 

The  contract  or  agreement  to  convey,  describes  this  part  of 
the  premises  as  "  all  the  said  alley  adjoining  the  said  premises, 
excepting  the  right  of  way  which  others  have  of  passing  over 
said  alley."  The  complainant  represented  that  this  alley  was 
a  private  way,  and  that  Kirk  and  two  or  three  others 
not  named,  were  the  only  persons  who  had  a  right  of  way 
over  it. 

The  description  in  tiie  agreement  of  the  easement,  by  calling 
it  ''  the  right  of  way  which  otiiers  have  of  passing  over  said 
alley,"  although,  perhaps,  more  appropriate  to  designate  the 
incorporeal  hereditament  known  as  a  private  way,  yet  is  suffi- 
cient to  designate  a  public  highway.  A  public  highway  is 
simply  a  right  for  all  citizens  to  pass  over  it.  And  I  do  not 
think  that  it  is  a  good  defence  against  the  performance  of  this 
contract,  that  the  right  so  excepted  is  a  public  highway,  and 
not  a  private  right  of  way. 

The  representations  made  by  the  complainant  at  the  agree- 
ment are  a  different  matter.  He  said  it  was  only  a  private 
way  in  Kirk  and  a  few  others.  This  is  a  clear  misrepresen- 
tation, perhaps  unintentional,  yet  if  it  is  of  a  matter  that 
materially  atfects  the  value  or  use  of  the  property,  it  bars 
the  complainant's  right  to  a  specific  performance.  In  this 
case,  there  is  no  allegation  of  fraudulent  intention.  Then,  as 
a  misrepresentation  without  fraud,  by  mistake  or  inadvert- 
ence, or  ignorance  of  a  matter  not  material,  will  unquestion- 
ably not  bar  the  right  to  specific  performance,  the  question 
remains,  whether  this  is  such  a  material  misrepresentation. 
The  part  of  the  representation  which  refers  to  the  right  to 
have  a  boiler  under,  and  to  build  over  the  alley,  is  a  mere 
opinion  as  to  the  legal  right,  wiiich  the  defendants  were 
bound  to  know,  and  for  which  they  cannot  be  considered  as 
relying  on  the  complainant.     If  the  vendor  of  a  lot  tells  a 
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purchaser  tliat  he  has  a  right  to  build  a  shop  upon  the  side- 
walk in  front,  it  is  an  error  as  to  the  legal  right,  but  cannot, 
in  an  action  for  specific  performance,  be  treated  as  a  misrep- 
resentation, which  must  be  of  fact.  But  if  the  fact  that  this 
alley  was  a  public  highway,  would  deprive  the  defendauts  of 
rights  which  they  would  have  had  if  it  was  only  a  private 
way,  as  represented,  then  the  misrepresentation  is  of  a  very 
material  matter,  which  must  bar  the  complainant  in  this  suit. 
The  owner  of  the  land  over  which  a  public  highway  runs, 
is  entitled  to  every  use  of  it,  and  of  all  above  and  below  its 
surface,  which  is  not  inconsistent  with  the  free  use  of  it  as 
a  highway  for  the  passage  of  all  citizens  over  it.  Lord 
Mansfield,  in  Goodtitle  v.  Alker,  1  Bun'.  133,  quoting  from 
1  Roll.  Abr.  392,  letter  B,  pi.  1,  2,  says :  "  That  the  King 
has  nothing  but  the  passage  for  himself  and  his  people;  but 
the  freehold  and  all  profits  belong  to  the  owner  of  the  soil ; 
so  do  all  the  trees  upon  it,  and  the  mines  under  it,  which 
may  be  extremely  valuable.  The  owner  may  carry  water  in 
pipes  under  it."  In  that  case,  it  was  held  that  the  owner 
could  maintain  ejectment  for  it,  or  trespass  for  an  injuiy 
upon  it.  This  doctrine  has  since  been  universally  recognized 
as  law.  In  Winter  v.  Peterson,  4  Zah.  524,  tlie  Supreme 
Court  of  this  state  held  that  the  owner  of  lands  bounded  by 
a  public  highway,  and  who  was  therefore  considered  as 
owning  to  the  middle  thereof,  might  maintain  trespass 
against  an  overseer  of  the  highway  for  cutting  down  a  tree 
standing  in  the  highway,  which  was  not  required  to  be  cut 
for  the  convenient  use  of  the  road  by  the  public.  And  in 
Wright  v.  Carter,  3  Duteher  76,  the  same  court  held  that 
ejectment  would  lie  by  the  owner  of  the  fee,  for  lands  in  a 
highway  occupied  for  other  purposes.  And  the  Court  of 
Errors,  in  reviewing  that  case,  held  that  building  a  toll- 
house was  such  improper  occupation,  and  gave  judgment  for 
the  owner  to  recover  the  land  occupied  by  it.  The  only  lim- 
itation of  the  use  of  the  land  is,  that  such  use  shall  not 
interfere  with  the  free  passage  of  the  public  over  it.  The 
owner  may  put  a  vault  or  boiler  under  a  public  highway, 
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if  it  does  not  interfere  with  the  use  of  the  highway.     In  an 
alley  of  ten  feet  wide,  it  might  not  be  possible  to  remove,  or 
repair  or  replace  the  boiler,  withont  interrupt.ng  the  use  ot 
rid  by  the  public.     But  the  same  difficulty  prec.sdy 
would  arise  if  it  was  a  private  way.     He  would  l>ave  no 
ri.ht  to  interrupt  the  owners  of  the  right.     In  one  case  the 
remedy  is  by  indictment;  in  the  other,  by  civil  suit.     I    may 
be  questioned  which  is  most  severe.     But  the  question  before 
me  is  as  to  the  right,  not  as  to  the  remedy,  and  I  am  of  opin- 
ion that  the  defendants  would  have  precisely  the  same  ughts 
in  this  alley  if  it  is  a  public  highway,  as  if  it  was  subjec    to 
1  p  ivat   rfght  of  way'on.y.     The  right  of  building  over  it  is 
the  same  in  one  case  as  the  other.     A  building  which  does 
not  interrupt  the  passage  over  it,  or  so  darken  it  a^  to  injure 
the  usefulness  of  it  or  its  repairs,  might  perhaiis,  be  extended 
over  either.      It  is  not  necessary  to  decide  whether  it  could  or 
could  not,  but  if  it  could  be  extended  over  a  private  way,  it 
could  over  a  highway.     If  so,  the  misrepresentation  was  not 

material.  ^  .  ,    ^^ 

The  defendants,  at  making  the  agreement,  were  fairly  ap- 
prised that  there  was  a  right  of  way  by  a  number  of  persons 
over  this  alley,  and  they  were  bound  to  know  the  legal  conse- 
ouences  of  such  right  upon  the  use  of  the  land.  And  if 
these  consequences  are  not  more  injurious  in  the  case  of  a 
highway,  and  the  misrepresentation  was  not  fraudulent,  it 
win  no^  in  equity,  bar  the  enforcement  of  the  agreement  by 
specific  performance. 
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The  American  Ice  Machine  Company  vs.  The  Pateeson 
Steam  Fire  Engine  and  Machine  Company,  and 
Hayes. 

The  defendants  contracted  with  the  complainants  to  construct  an  ice 
machine.  It  was  to  be  finished,  and  to  be  put  up  in  working  order  ready 
for  trial  in  six  weeks ;  the  payments  to  be  |300  a  week  for  the  first  and 
second  weeks,  and  $400  a  week  thereafter,  until  finished,  provided  the 
work  was  satisfactory  to  the  complainants,  and  the  balance  at  a  time  speci- 
fied. The  machine  was  not  ready  for  trial  on  the  day  named.  The  com- 
plainants then  extended  the  time  twelve  days.  At  that  time  a  trial  was 
had,  but  the  machine  proved  defective  in  essential  particulars.  While  the 
machine  was  in  this  situation  the  Paterson  Company,  having  become  insol- 
vent, assigned  all  its  property  to  Hayes  for  the  payment  of  its  debts  under 
the  provisions  of  the  Assignment  Act.  Hayes  did  not  cause  the  machine 
to  be  completed,  but  issued  an  attachment  for  the  balance  remaining  un- 
paid. The  machine  was  attached  and  ordered  to  be  sold.  The  extension 
of  time  made  no  provision  for  payment  during  that  time.  The  defendants 
contend  that  they  are  entitled  to  $400  a  week  for  such  extended  time.  The 
contract  further  provided  that  if  the  machine  was  not  ready  for  trial  in  six 
weeks,  a  penalty  of  $50  for  each  day's  default,  as  liquidated  damages, 
should  be  deducted  from  the  price. 

Seld,  that  the  claim  for  penalties  during  the  twelve  day's  extension 
could  not  be  sustained ;  the  extension  of  the  time  waived  the  penalties 
during  the  extension.  That  if  it  is  assumed  that  the  weekly  payments 
applied  to  the  extended  time,  it  must  also  be  assumed  that  the  condition 
that  the  work  should  be  satisfactory  was  extended  to  these  payments.  That 
the  defendants  having  neglected  to  complete  and  deliver  the  machine,  the 
complainants  had  a  right  to  regard  the  contract  as  rescinded,  and  to  de- 
mand back  the  money  paid.  They  are  consequently  creditors  of  the  defend- 
ants entitled  to  proceed  against  them  under  the  act  to  prevent  frauds  by 
incorporated  companies.  That  the  defendants  being  insolvent  at  the  time 
of  the  assignment  to  Hayes,  that  assignment  is  void,  though  made  for  the 
benefit  of  creditors.  All  proceedings  in  the  attachment  suit  restrained, 
and  the  creditors  and  assignee  of  the  Paterson  Company  restrained  from 
proceeding  with  its  business  and  disposing  of  its  eflFects.  Eeceiver  to  be 
appointed. 

This  matter  was  argued  upon  a  rule  to  show  cause  why  an 
injunction  should  not  issue  to  restrain  the  corporate  defend- 
ant as  an  insolvent  corporation,  from  alienating  its  property, 
and  to  restrain  the  defendant,  Robert  Hjtyes,  to  whom  that 
company  had  assigned   its  property,  as  general  assignee,  for 
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the  benefit  of  its  creditors,  after  it  became  insolvent,  from 
proceeding  in  a  suit  at  law  commenced  by  attachment  against 
the  complainant,  and  to  restrain  him  and  the  auditor  in  attach- 
ment from  selling  certain  machines  attached  as  the  property 
of  the  complainant,  under  an  order  to  sell  them,  pending  the 
attachment,  as  perishable  property. 

Mr.  J.  F.  Randolph,  junior,  in  support  of  the  rule. 

Mr.  A.  B.  Woodruff,  contra. 

The  Chancellor. 

The  defendant  company  contracted  with  the  complainant 
to  construct  for  it  an  ice  machine,  according  to  plans  and 
specifications.  It  was  to  be  finished  perfect  in  all  its  parts, 
and  to  be  put  up  in  working  order  ready  for  trial  in  six 
weeks,  and  after  trial,  to  be  properly  boxed  and  packed  for 
shipment,  and  placed  on  board  the  cars,  for  the  sum  of  $4500 ; 
the  payments  to  be  $300  a  week  for  the  first  and  second  weeks, 
and  $400  a  week  thereafter,  until  finished,  provided  the  work 
was  satisfactory  to  the  complainants,  and  the  balance  when 
the  machine  was  placed  in  the  cars. 

The  machine  was  not  ready  for  trial  on  the  27th  day  of 
June,  when  the  six  weeks  expired ;  on  that  day  the  com- 
plainant extended  the  time  for  finishing  it  for  trial  to  July 
9th.  At  the  last  mentioned  time  a  trial  was  had,  and  the 
machine  succeeded  in  making  ice,  but  it  was  not  satisfactory 
to  the  complainant ;  tlie  tank,  a  cast  iron  vessel,  an  essential 
part  of  the  machine,  which  should  have  been  air  tight,  was 
cracked,  and  leaked,  and  the  reservoir,  another  essential  part, 
was  imperfect  and  defective.  These  were  defects  which  jus- 
tified the  complainant  in  being  dissatisfied.  They  were  never 
remedied  by  the  Paterson  Company,  or  their  assignee,  though 
an  offer  was  made,  but  not  accepted,  to  allow  from  $400  to 
$600,  the  value  of  these  parts,  to  be  deducted  from  the 
price. 

While  the   machine   was   in   this  situation,  the  Paterson 
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Company,  on  the  19th  of  August,  it  then  being  insolvent^ 
assigned  all  its  property  to  the  defendant,  Hayes,  for  the 
payment  of  its  debts  under  the  provisions  of  the  Assignment 
Act.  Hayes  did  not  cause  the  machine  to  be  completed  or 
delivered,  as  required  by  the  contract,  but  issued  an  attach- 
ment at  laAV  for  the  balance  of  the  $4500  remaining  unpaid  ; 
under  this,  the  machine  was  taken  and  attached,  and  was 
ordered  to  be  sold  as  perishable  property,  although  consisting 
of  iron  castings,  on  account  of  some  daily  expense  incurred 
for  its  storage. 

The  complainant  had  paid  installments  under  the  agree- 
ment, in  cash  and  its  equivalent,  $2300.  This  is  $200  more 
than  was  required  by  the  original  contract  to  be  paid  before 
the  machine  was  ready  for  trial,  if  it  had  been  ready  in  the 
six  weeks  stipulated  in  the  contract.  The  extension  of  time 
made  no  provision  as  to  payment  during  that  extension,  but 
the  defendants  contend  that  the  provisions  of  the  original 
contract,  that  $400  a  week  should  be  paid  until  the  machine 
was  finished,  applied  to  such  extended  time,  and  that  the 
complainant  had  violated  his  contract  by  not  making  the 
weekly  payments  during  the  extension. 

The  contract  provides  that  if  the  machine  should  not  be 
ready  for  trial  in  six  weeks  from  date,  a  penalty  of  $50  for 
each  day's  default,  as  liquidated  damages,  should  be  deducted 
from  the  price. 

The  first  question  raised  is,  whether  the  complainant  is  a 
creditor  of  the  defendant  corporation,  so  as  to  be  entitled  ta 
proceed  against  it  under  the  act  to  prevent  frauds  by  incor- 
porated companies.  The  claim  for  penalties  during  the 
twelve  days  of  extension  cannot  be  sustained ;  the  exten- 
sion of  the  time  for  fulfilling  a  contract  waives  the  pen- 
alties during  the  time  covered  by  the  extension,  though 
it  does  not  as  to  the  time  after  the  extension  expired.  If 
it  is  assumed  that  the  terms  of  weekly  payment  applied 
to  the  time  for  which  the  contract  was  extended,  it  must 
also  be  assumed  that  the  condition  was  extended  to  these 
payments,  which  is,  that  the  work  should  be  satisfactory^ 
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The  complainant  was  not  satisfied  with  the  work,  and  it  was 
such  as  it  onght  not  to  be  satisfied  with.  It  was  not  bound 
to  make  further  payment  until  after  the  machine  was  finished, 
as  the  contract  stipulated,  if  at  all.  Had  the  machine  been 
delivered  and  accepted  in  its  unfinished  state,  payment  could 
have  been  compelled  upon  a  quantum  meruit.  But  upon  no 
principle  of  law  or  equity  could  the  complainant  have  been 
compelled  to  accept  it  in  the  condition  in  which  it  remained, 
much  less  have  been  compelled  to  pay  for  it  without  delivery 
or  receiving  anything  of  value  for  the  price.  But  if  the 
Paterson  Company  refused  or  neglected  to  complete  and  de- 
liver it,  the  complainant  had  a  right  to  regard  the  contract  as 
rescinded,  and  to  demand  back  the  money  paid.  In  this  view 
it  must  be  considered  as  a  creditor  of  the  Paterson  Company. 
That  company  has  both  the  complainant's  money  and  its  ma- 
chine. That  company  is  in  fault  and  the  complainant  is  not. 
The  money  or  the  machine  is  due  to  the  complainant,  and  it 
must  be  considered  as  a  creditor  entitled  to  call  for  an  injunc- 
tion and  a  receiver  as  against  the  Paterson  Company.  The 
insolvency  of  that  co/upany  is  both  proved  and  admitted  by 
the  answer. 

Another  question  which  arises  and  was  discussed,  is 
whether  the  assignment  to  the  defendant,  Hayes,  is  valid, 
or  whether  it  is  made  void  by  the  second  section  of  the  act 
relating  to  insolvent  corporations.  That  section  provides 
that  the  directors  of  a  company  when  insolvent,  or  in  con- 
templation of  insolvency,  shall  not  make  any  sale,  transfer, 
or  assignment  of  its  property,  and  that  such  assignment  shall 
be  void  as  against  its  creditors.  And  in  the  fifth  section  it 
provides  that  when  an  incorporated  company  shall  become 
insolvent,  the  Chancellor  may  enjoin  the  directors  from  going 
on  with  the  business,  and  appoint  a  receiver  to  manage  and 
settle  its  affairs.  The  evident  intention  of  this  act  is  to  pro- 
vide that  the  whole  affairs  of  an  insolvent  corporation  shall 
be  settled  in  this  court,  and  under  its  direction,  and  not  by 
assignees  selected  by  the  company  or  its  directors.  For  this 
purpose  it  was  necessary  that  any  conveyance  or  transfer  by 
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the  company  when  insolvent,  or  in  contemplation  of  insol- 
vency, should  be  declared  void.  The  words  of  the  act  clearly 
apply  to  assignments  for  the  benefit  of  creditors,  and  the 
objects  to  be  attained  require  that  courts  should  give  eftect  to 
these  words  in  their  proper  meaning. 

The  courts  of  New  York  have  decided  that  like  words  in 
the  statute  of  that  state  on  this  subject,  make  void  assign- 
ments to  trustees  for  the  benefit  of  creditors.  Botoen  v. 
Lease,  5  Hill  221 ;  Harris  v.  Thompson,  15  Barh.  62. 

The  complainant  is  entitled  to  an  injunction  restraining  the 
directors  and  Hayes,  the  assignee,  from  proceeding  with  the 
business  of  the  Paterson  Company,  and  from  disposing  of  its 
effects,  and  to  have  a  receiver  appointed. 

The  assignment  to  Hayes,  who  commenced  the  proceed- 
ings in  attachment,  being  void,  all  further  proceedings  by 
him  or  the  auditor  in  that  suit  must  be  restrained. 


White  vs.  Stretch.* 


W.  filed  a  bill  to  foreclose  a  mortgage,  dated  January  2d,  1868,  given  to 
him  by  S.  and  wife  on  lands  in  Hoboken,  The  condition  of  the  mortgage 
was  for  the  payment  of  the  principal  in  three  years,  with  interest  half 
yearly,  with  a  provision  that  if  not  paid  within  thirty  days  after  it  was 
payable,  the  principal  should  be  due  at  the  option  of  the  mortgagee.  The 
mortgage  was  given  to  secure  the  purchase  money  of  the  premises.  The 
deed  contained  a  covenant  that  the  premises  were  free  from  "  all  assessments 
and  encumbrances  of  what  nature  or  kind  soever."  The  municipal  authori- 
ties of  Hoboken  had  constructed  a  sewer  near  these  premises  which  was 
finished  before  this  conveyance,  and  had  assessed  upon  the  premises  $204, 
as  their  share  of  the  expenses.  These  proceedings  had  been  taken  to  the 
Supreme  Court  by  certiorari.  W.  and  S.,  at  the  date  of  the  deed  entered 
into  an  agreement,  under  hand  and  seal,  that  if  the  Supreme  Court  should 
decide  the  assessment  legal  and  a  lien  upon  the  premises,  W.  should  pay 
the  assessment ;  but  if  the  decision  should  be  in  favor  of  W.,  he  should  be 
held  harmless  from  all  charges  for  building  the  sewer.  The  Supreme  Court 
confirmed  the  proceedings  relative  to  the  construction  of  the  sewer  prior 
to  the  assessment  of  the  expenses  on  these  lots,  and  set  aside  the  assess- 

*  Cited  in  Dayton  v.  Dmenbwy,  10  C.  E.  Or.  Ill ;  Union  Nat.  Bank  v. 
Pinner,  Id.  495|;  Stiger  v.  Bacon,  2  Stew.  445. 
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ment.  By  the  same  order  they  appointed  three  new  commissioners  to 
assess  upon  these  lots  their  share  of  the  expenses  of  constructing  that 
sewer.  They  made  a  new  assessment,  August  10th,  1869,  of  $254.  This 
assessment  was  confirmed  by  the  common  council,  September  24th,  1869. 
The  interest  due  on  the  mortgage,  July  2d,  1869,  had  been  paid.  January 
2d,  1870,  S.  served  a  notice  on  W.  that  the  assessment  had  been  made 
anew  and  confirmed,  and  unless  W.  paid  it,  he  should  claim  a  deduction 
to  that  amount  from  the  mortgage.  W.  did  not  pay  it,  and  S.,  wiihin  the 
thirty  days,  tendered  to  W.  the  amount  of  interest  due  on  the  principal  of 
the  mortgage  less  the  assessment  and  costs  for  which  the  lots  were  liable. 
This  tender  was  refused,  and  the  bill  was  filed  to  foreclose  the  mortgage, 
setting  out  that  the  interest  not  having  been  paid  within  the  thirty  days, 
the  complainant  had  elected  to  consider  the  mortgage  as  due.  S.  filed  a 
cross-bill.  Held,  that  the  agreement  not  providing  for  the  result  of  the 
decision,  it  does  not  affect  the  question  between  the  parties,  which  must  be 
determined  by  the  effect  of  the  covenant  in  the  deed  against  assessments 
and  encumbrances.  W.  must,  therefore,  relieve  the  premises  from  the  en- 
cumbrance, and  S.  is  entitled  to  have  the  amount  deducted  from  his  mort- 
gage. That  tender  of  the  interest  on  the  balance  saved  the  forfeiture. 
That  the  cross-bill  was  unnecessary  to  set  up  defence. 

2.  A  covenant  that  the  premises  conveyed  are  free  from  "  all  assessments 
and  encumbrances  of  what  nature  or  kind  soever,"  binds  the  grantor  to  pay 
oflF  an  encumbrance  existing  at  the  date  of  the  deed.  And  in  a  suit  to 
foreclose  the  purchase  money  mortgage,  the  amount  of  such  encumbrance 
must  be  deducted  from  the  amount  due  on  the  mortgage,  and  the  decree 
will  be  only  for  the  balance. 

On  bill  and  cross-bill.    Argued  upon  pleadings  and  proofs. 
Mr.  J.  H.  Lyon,  for  White. 
Mr.  Besson,  for  Stretch  and  wife. 

The  Chancellor. 

The  original  suit  by  the  complainant,  White,  is  to  foreclose 
a  mortgage  dated  January  2d,  1868,  given  to  him  by  the  de- 
fendants. Stretch  and  Avife,  on  lands  in  Hoboken,  to  secure 
the  payment  of  $2000.  The  condition  of  the  mortgage  was 
for  the  payment  of  the  principal  sura  in  three  years  from 
date;  the  interest  was  payable  half-yearly,  with  a  proviso 
that  if  it  should  not  be  paid  within  thirty  days  after  it  was 
payable,  the  whole  principal  should  be  due  at  the  option  of 
the  mortgagee. 

The  mortgage  was  to  secure  the  purchase  money  of  the 

Vol.  VII.  E 


78  CASES  IN  CHANCERY. 

White  V.  Stretch. 

mortgaged  premises,  eight  lots  in  Hoboken.  The  premises 
were  conveyed  by  White  to  Stretch  by  deed,  dated  on  the 
same  day  with  the  mortgage ;  this  deed  contained  the  usual 
covenants,  including  a  covenant  that  the  premises  were  free 
from  "all  assessments  and  encumbrances  of  what  nature  or 
kind  soever."  The  municipal  authorities  of  Hoboken  had 
constructed  a  sewer  near  the  premises,  which  was  finished 
before  this  conveyance,  and  had  assessed  upon  these  lots 
$204,  as  their  share  of  the  expenses.  This  assessment  was 
confirmed  March  14th,  1867. 

"White  disputed  the  legality  of  the  proceedings  in  construct- 
ing this  sewer,  and  also  in  making  the  assessment.  He  had 
removed  the  whole  proceedings  into  the  Supreme  Court,  by  a 
certiorari,  returnable  at  the  November  Term  of  1867 ;  and 
at  the  conveyance  to  Stretch,  that  suit  was  pending  to  test  the 
legality  of  these  proceedings.  The  assessment  and  contro- 
versy were  known  to  Stretch.  An  agreement  between  White 
and  Stretch  was  executed,  under  their  hands  and  seals,  at  the 
same  time  with  the  deed,  relating  to  this  assessment.  By  this 
it  was  stipulated  that  if  the  Supreme  Court  should  decide 
that  the  assessment  was  legal  and  a  lien  upon  the  lots,  then 
White  should  pay  the  assessment ;  but  if  the  decision  should 
be  in  favor  of  White,  then  he  should  be  exonerated  and  held 
harmless  from  all  charges  for  building  said  sewer. 

The  Supreme  Court,  at  the  term  of  February,  1869,  con- 
firmed all  the  proceedings  relative  to  the  construction  of 
the  sewer,  prior  to  the  assessment  of  the  expenses  on  these 
lots,  and  set  aside  the  assessment;  and,  by  the  same  order, 
appointed  three  new  commissioners  to  assess  upon  these  lots 
their  share  of  the  expenses  of  constructing  that  sewer. 
These  commissioners  made  a  new  assessment  on  the  10th 
day  of  August,  1869.  They  assessed  $254  upon  these  lots, 
as  their  share  of  the  expenses.  This  assessment  was  con- 
firmed by  tiie  mayor  and  common  council,  on  the  24th  day 
of  September,  1869. 

The  interest  on  the  mortgage,  due  on  July  2d,  1869,  had 
been   paid ;   and   Stretch,  on    January    2d,   1870,  served   a 
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notice  on  White  that  the  assessment  had  been  made  anew 
and  confirmed,  and  that  unless  it  was  ]mid  by  White,  he 
should  claim  a  deduction  from  the  bond  and  mortgage  to 
that  amount.  White  did  not  pay  it;  and  Stretch,  within 
the  thirty  days,  tendered  to  White  the  amount  of  interest 
due  on  the  principal  sum  of  $2000,  less  the  assessment  and 
costs  for  which  the  lots  were  liable.  This  tender  was 
refused,  and  the  bill  was  filed  to  foreclose  in  April,  1870, 
setting  out  that  the  complainant,  because  the  interest  had 
not  been  paid  within  the  thirty  days,  had  elected  to  consider 
the  mortgage  as  due. 

The  real  question  in  the  cause  is,  whether  White  is  bound, 
«ither  by  the  covenants  in  the  deed  or  his  agreement  of 
!ven  date  with  it,  to  pay  off  the  encumbrance  of  this  assess- 
-nent :  if  he  is,  it  is  well  settled  that  it  must  be  deducted 
^rom  the  amount  due  on  the  mortgage,  and  he  can  have  a 
decree  only  for  the  balance.  Shannon  v.  Marselis,  Saxt. 
426 ;  Van  Riper  v.  Williams,  1  Green's  Ch.  407 ;  Jagues 
V.  Essler,  3  Green's  Ch.  461  ;  Couse  v.  Boyles,  Ibid.  212  j 
Woodruff  V.  Depue,  1  Mc  Carter  168. 

It  follows,  of  course,  that  a  tender  of  interest  on  the 
balance  was  sufficient  to  avoid  a  forfeiture  of  the  credit. 

The  agreement  does  not  appear  to  me  to  affect  the  ques- 
tion; it  does  not  provide  for  the  contingency  which  has 
■occurred.  It  jn-ovides,  first,  that  if  the  assessment  should 
be  confirmed.  White  should  pay  it.  It  was  not  confirmed. 
Secondly,  that  if  the  decision  should  be  in  favor  of  White,  he 
should  be  exonerated.  The  decision  was  in  his  favor  as  to 
the  assessment  or  the  amount  assessed,  but  was  against  him 
as  to  the  most  important  part,  the  proceedings  for  the  con- 
structing the  sewer ;  these  were  confirmed.  The  effect  of 
this  affirmance  was  to  leave  these  premises  subject  to  the 
expenses  of  constructing  the  sewer,  which,  by  that  very  judg- 
ment, were  ordered  to  be  re-assessed  upon  it,  and  were 
re-assessed  to  a  large  amount.  This  can  hardly  be  called  a 
decision  in  favor  of  White.  That  agreement  did  not  provide 
for  the  case  of  an  affirmance  in  part,  and  a  reversal  in  part ; 
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the  case  that  has  occurred.  The  agreement  shows  that  thor 
costs  of  constructing  this  sewer  were  on  the  minds  of  the 
parties,  and  that  it  was  their  intention  that  Stretch  should 
have  the  lot  free  from  this  encumbrance,  and  that  if  the  pro- 
ceedings should  be  set  aside,  White  should  not  be  held  by 
the  covenant  against  encumbrance,  by  reason  of  the  encum- 
brance existing  at  the  date  of  the  decree. 

The  question,  then,  must  be  determined  by  the  effect  of 
the  covenant  in  the  deed  against  assessments  and  encum- 
brances. The  assessment  was  in  existence  and  was  an 
encumbrance  at  the  date  of  the  deed,  but  if  it  had  been 
simply  set  aside,  no  damages,  or  at  the  most  mere  nominal 
damages,  would  have  been  recovered  at  law  for  the  breach  of 
this  covenant,  and  in  equity  no  allowance  could  have  been 
made  for  it. 

But  the  assessment  was  merely  the  mode  of  ascertaining 
the  share  of  the  cost  of  the  sewer  to  be  paid  by  these  lots  ; 
they  were  liable  to  pay  for  the  cost  of  the  sewer  from  the 
time  the  proceedings  were  completed  by  the  confirmation  of 
the  first  assessment.  That  liability  was  the  real  encum- 
brance. It  existed  at  the  date  of  the  deed,  and  it  was  never 
for  a  moment  removed ;  the  same  judgment  that  set  aside 
the  assessment,  affirmed  the  proceedings  which  created  the 
encumbrance,  and  affirmed  the  continuance  of  that  encum- 
brance by  appointing  commissioners  to  ascertain  the  propor- 
tion which  eacii  lot  sliould  pay.  If,  then,  the  cost  of  this 
sewer  was  an  encumbrance  on  these  lots  at  the  date  of  the 
deed,  and  that  encumbrance  has  never  been  removed,  but 
the  only  change  has  been  that  the  assessment  of  the  amount, 
which  is  the  share  of  these  lots,  has  been  changed ;  the  con- 
clusion is  inevitable,  that  "White  is  liable  to  relieve  the 
premises  from  it,  and  Stretch  is  entitled  to  have  the  amount 
of  it  deducted  from  his  mortgage. 

This  conclusion,  as  to  the  legal  effect  of  these  covenants, 
leads,  I  am  satisfied,  to  an  equitable  and  just  result  as 
between  these  parties.  Tlie  lots  were  purchased  at  the 
advanced  price  which  the  completion  of  a  sewer  always  adds 
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to  the  adjoining  lots.  White  was  to  pay  for  the  cost,  and 
Stretch  to  be  exempt,  because  he  had  given  it  to  White  on  the 
price  of  the  lots.  If  the  covenants  in  the  deed,  or  the  stipula- 
tions in  the  agreement  liad,  by  inadvertence  in  drawing  them, 
led  to  a  contrary  result,  Stretch  would  have  been  compelled 
to  put  up  with  the  wrong,  not  because  it  was  equitable  that  he 
should  do  so,  but  because  he  had  bound  himself  to  do  it. 

As,  according  to  this  view,  the  mortgage  was  not  due  at 
the  time  of  filing  the  bill  of  White,  that  bill  must  be  dis- 
missed. As  the  cross-bill  of  the  defendant.  Stretch,  was  un- 
necessary for  the  purpose  of  setting  up  his  defence,  it  must 
also  be  dismissed.  In  each  case,  the  dismissal  would  ordinarily 
be  made  with  costs.  But  here,  as  it  will  reach  about  the  same 
result,  I  will  order  both  dismissals,  without  costs  on  either 
side. 


McTiGHE  and  Wadleigh  vs.  Dean. 

Money  will  not  be  ordered  to  be  paid  into  court  which  is  not  ascertained 
to  be  due  by  an  account  or  decree  in  the  cause,  or  admitted  to  be  due  by 
the  answer  or  other  proceedings  in  the  cause.  A  parol  admission  proved 
by  affidavit  is  not  sufficient. 

On  motion  for  order  that  defendant  pay  moneys  into  court 
Mr.  Cloke,  in  support  of  the  motion. 
Mr.  Douglass,  contra. 

The  Chancellor. 

The  complainants  filed  their  bill  to  compel  the  defendant, 
as  their  agent,  to  account  for  and  pay  over  certain  moneys 
received  by  him  for  them.  The  moneys  were  collected  from 
three  insurance  companies,  due  from  them  for  losses  by  fire 
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of  premises  for  which  tliey  had  issued  policies  to  the  com- 
plainants. The  only  agency  of  the  defendant  was  to  collect 
and  pay  over  these  moneys.  There  is  no  answer,  and  no  pro- 
ceedings in  the  cause  beyond  filing  the  bill. 

Assuming  that  a  suit  in  equity  may  be  maintained  for  an 
account  against  an  agent,  whose  only  agency  was  to  collect 
money  and  pay  it  over,  where  no  discovery  is  needed,  the 
question  to  be  decided  is,  whether  money  will  be  ordered  to 
be  paid  into  court,  which  is  not  ascertained  to  be  due  by  any 
account  or  decree  in  the  cause,  and  which  is  not  admitted  to 
be  due  by  the  answer  or  other  proceedings  in  the  cause. 

Courts  of  equity  will  order  a  trustee  or  an  agent  who  holds 
money  collected  for  his  principal,  to  pay  that  money  into  court ; 
but  it  is  only  in  cases  where  the  money  is  admitted  by  the 
defendant  to  be  in  his  hands,  and  to  belong  to  the  complain- 
ant. This  is  admitted  by  the  counsel  for  the  complainants^ 
but  it  is  claimed  that  the  order  may  be  made  upon  admissions 
by  parol,  proved  by  affidavits,  and  is  not  confined  to  admis- 
sions in  the  answer  or  made  in  the  cause.  In  this  case  it  is 
shown  by  depositions  in  support  of  the  motion,  that  the  de- 
fendant has  admitted  that  lie  had  received  the  money  from 
the  insurance  companies,  and  defiantly  told  the  complainants 
that  they  might  get  it  as  they  could.  But  such  admission  is 
not  made  in  any  proceeding  in  the  cause.  His  deposition, 
read  on  this  motion,  states  that  he  is  ready  to  settle  with  the 
complainants  whenever  they  will  meet  him  and  allow  him 
his  expenses  and  compensation  for  his  services  as  promised,  but 
does  not  admit  directly  that  he  has  received  any  money ;  and 
if  an  admission  that  he  has  received  some  may  be  implied, 
nothing  is  stated  from  which  any  amount  can  be  held  as  ad- 
mitted. And  on  the  other  hand,  this  deposition  claims  that 
the  balance  due  is  yet  unsettled. 

I  know  of  no  precedent  for  an  order  to  ])ay  money  into 
court  on  proof  by  depositions,  that  the  defendant  has  admit- 
ted that  he  has  received,  or  that  he  has  it.  Daniell  states 
the  rule  to  be  that  to  support  an  order  to  j^ay  money  into 
court,  it  is  necessary  that  there  should  be  a  clear  admission 
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by  the  answer,  of  the  plaintiff's  title ;  and  that  as,  by  the 
changed  practice  in  the  Court  of  Chancery,  an  answer  is  not 
now  in  every  suit  required  as  a  matter  of  course,  yet  now 
money  would  not  be  ordered  to  be  paid  in,  except  upon  a  clear 
admission  on  part  of  the  defendant,  though  not  necessarily 
contained  in  the  answer.  3  DanieWs  Ch.  Pr.  1829.  These 
admissions  must  he  held  to  be  admissions  in  the  suit. 

Lord  Cottenham,  in  the  case  of  Richardson  v.  The  Bank 
of  England,  4  M.  &  Cr.  175,  in  which  he  states  the  grounds 
on  which  the  court  acts  in  ordering  moneys  to  be  paid  into 
court,  says  that  "  the  facts  to  give  authority  for  such  an  order 
must  be  found  admitted  in  the  answer."  The  ruling  in  Bub- 
less  V.  Flint,  4  31.  &  Cr.  502,  and  in  Furman  v.  Fairlie,  3 
Mer.  29,  proceed  on  this  ground.  Vice-Chancellor  Wigram, 
in  Green  v.  Pledger,  3  Hare  165,  recognizes  these  principles 
and  acts  upon  them,  but  distinguishes  that  case  on  the  ground 
that  Pledger,  who  was  ordered  to  pay  the  money  into  court, 
admitted  his  liability  to  Angle,  a  co-defendant,  who  refused 
to  answer  or  appear  to  contest  the  motion,  and  as  against 
whom  the  right  of  the  complainant  was  shown  by  affidavits. 
I  am  unwilling  to  extend  the  rule  farther,  and  to  grant  such 
order  upon  affidavits  of  the  parol  admissions  of  the  defend- 
ants, outside  of  the  suit.  It  would  introduce  a  precedent 
fraught  with  danger. 

The  motion  must  be  denied. 


Davidson  vs.  Thompson.* 


1.  Bill  for  an  account  of  rents,  and  for  partition  of  a  strip  fifty  feet  long 
by  five  feet  wide,  being  the  rear  boundary  line  of  the  lots  of  the  complain- 
ant and  defendant.  Decree,  that  each  party  is  entitled  to  the  half  of  the 
strip  which  adjoins  his  own  premises,  and,  if  the  parties  are  agreed  as  to 
the  direction  of  the  line,  division  will  be  ordered  to  be  made  by  a  line 
drawn  through  the  middle  of  the  strip,  parallel  to,  and  equally  distant  from 
the  sides,  without  the  delay  or  expense  of  appointing  commissioners. 

2.  A  tenant  in  common  is  not,  in  general,  accountable  to  his  co-tenants 
*  Cited  in  Barrell  v.  Barrell,  10  C.  E.  Or.  176  ;   Polhemus  v.  Empaon,  12 

a  E.  Gr.  195. 
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for  rents ;  but  when  he  takes  possession  of  the  premises,  and  excludes  his 
co-tenant  and  takes  the  rent  therefor,  he  must  account  for  the  rent,  deduct- 
ing expenses  for  repairs  and  taxes. 


This  case  was  argued  on  bill,  answer,  and  proofs. 
Mr.  W.  B.  Williams,  for  complainant. 
Mr.   W.  Brinlcerhoff,  for  defendant. 

The  Chancellor. 

The  bill  is  for  partition  and  an  account  of  rents.  The  land 
is  a  strip  of  fifty  feet  long  by  five  feet  wide.  It  is  situate  in 
the  rear  of  a  lot  of  the  complainant,  on  Washington  street,  in 
Jersey  City,  and,  also,  of  a  lot  of  the  defendant  on  Mont- 
gomery street.  It  adjoins  no  street,  and  would  be  of  little 
or  no  value  to  any  one  but  the  complainant  or  defend- 
ant. It  would  add  to  the  extent  or  value  of  the  lot  of 
either ;  and  the  half  of  it  adjoining  either  would  add  to  its 
value,  to  the  extent  of  the  area  thus  annexed.  Its  loss  would 
be  no  injury  to  either,  beyond  the  loss  of  the  extent  of 
area.  To  either,  it,  or  half  of  it,  would  simply  be  an  ad- 
dition of  area. 

The  title,  extent,  and  boundaries  are  admitted;  and  the 
first  question  is,  whether  it  ought  to  be  divided  or  sold.  In 
partition  suits,  a  sale  is  never  ordered  unless  a  ]iartition 
cannot  be  made  without  great  ])rejudice  to  the  interest  of 
the  owners,  and  this  must  be  so  determined  by  the  court. 
I  cannot  see  that  a  partition  of  this  strip  would  be  any 
prejudice  whatever  to  the  interest  of  the  owners.  I  am  not 
authorized,  therefore,  to  direct  a  sale.  In  this  case,  each 
party  will  be  entitled  to  the  half  of  the  lot  which  adjoins  his 
own  premises,  and  the  division  must  be  made  by  a  line 
drawn  through  the  middle,  parallel  to,  and  equally  distant 
from  the  sides ;  and  if  the  parties  are  agreed  as  to  the  direc- 
tion of  this  line,  such  division  can  be  ordered  by  the  decree, 
without  the  delay  or  expense  of   appointing  commissioners. 
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The  defendant  has  been  in  exclasive  possession  of  the 
whole  lot  since  1865,  and  the  complainant  asks  for  an 
account  of  the  rents  or  annual  value.  A  joint-tenant  in 
possession,  is  accountable  to  his  co-tenants  for  rents.  The 
rule  as  to  tenants  in  common  is  different.  A  tenant  in 
common  is  not,  in  general,  liable,  unless  he  has  excluded 
his  co-tenant  from  the  premises,  or  unless  he  has  taken  and 
kept  possession  of  such  premises  as  are  not  capable  of  a  joint 
occupation,  which  is,  in  effect,  an  exclusion  of  his  co-tenant. 
•  In  this  case,  the  defendant  took  exclusive  possession  of  this 
strip,  by  re-building  the  woodshed  on  it,  and  renting  it  to 
the  tenant  of  his  lot.  This  is  equivalent  to  excluding 
the  complainant,  and  he  must  account  for  rent,  deducting 
expenses  for  repairs  and  taxes.  That  rent  will  necessarily 
be  small,  only  one-half  of  the  amount  which  this  strip  may 
have  added  to  the  rent  paid  by  the  tenant.  If  it  has  not,  in 
fact,  increased  that  rent,  the  amount  to  be  accounted  for  will 
be  nothing. 


Cabr  vs.  The  Passaic  Land  Improvement  and  Build- 
ing Company. 

1.  Specific  performance  will  not  be  enforced  where  the  contract  does  not 
designate  with  certainty,  the  lands  to  be  conveyed. 

2.  A  resolution  "  that  two  acres  be  sold,"  is  vague  and  uncertain  upon 
its  face.  The  uncertainty  is  patent,  and  parol  proof  is  inadmissible  to 
explain  it. 

Argued  upon  b'll,  answer,  and  proofs. 

Mr.  A.  B.  Woodruff,  for  complainant. 

Mr.  H.  A.  Williams,  for  defendant. 

The  Chancellor. 

This  cause  was  before  the  court  in  February  Term,  1869, 
on  a  motion  to  dissolve  the  injunction.     The  opinion  then 
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delivered,  (4  C.  E.  Green  424,)  covers  the  case  as  now  pre- 
sented. It  was  founded  on  the  fact  that  the  lands,  of  which 
the  conveyance  was  sought,  were  not  designated  or  described 
in  the  resolution  of  the  board  of  directors  of  the  defendant, 
set  up  as  the  contract  to  convey,  or  in  any  other  writing 
signed  by  the  defendant  or  its  agent.  I  see  no  reason  to 
change  the  opinion  then  declared,  that  the  writing  required  by 
the  statute  of  frauds,  must  contain  a  designation  of  the  lands 
which  are  contracted  to  be  conveyed. 

The  authorities  are  uniform  on  this  subject,  and  are  founded 
on  the  clearest  principle.  Fry  on  Spec.  Perf.,  §  209  ;  Fish  v. 
HuhharcVs  Aclm'rs,  21  Wend.  652 ;  Robeson  v.  Hornbaker,  2 
Green's  Ch.  60. 

The  statute  might  as  well  be  repealed,  as  to  dispense  with 
its  provisions  as  to  this  most  material  part  of  the  contract. 

The  evidence  does  not  change  the  case  in  this  respect.  Any 
writing  signed  by  the  defendant  or  its  agent,  and  connected 
with  the  last  resolution  of  the  board,  which  designated  or 
described  the  property,  would  have  satisfied  the  requisitions 
of  the  statute.  But  such  writing  is  requisite  to  satisfy  them. 
None  such  is  offered.  It  is  proved,  by  parol,  that  before  this 
resolution  was  passed,  receiving  the  report  of  the  committee, 
Carr  had  told  the  members  of  the  board  where  he  wanted  the 
two  acres ;  and  I  have  no  doubt  that  these  two  acres  were 
intended  to  be  sold  to  him.  But,  unfortunately,  this  could 
not  be  gathered  from  the  written  resolution.  A  resolution 
"  that  two  acres  be  sold,"  is,  upon  its  face,  vague  and  uncer- 
tain. The  vagueness  and  uncertainty  is  patent,  and  no  parol 
proof  can  be  admitted  to  explain  it.  A  written  contract,  by  a 
large  land  owner  in  London,  to  sell  a  lot  in*  that  city  for  £50, 
might  be  shown,  by  parol,  to  mean  a  lot  worth  less  than  half 
that  sum,  or  one  with  a  palace  upon  it  worth  £50,000;  leaving 
ample  room  for  the  very  perjury  which  the  statute,  by  its  title, 
was  intended  to  prevent. 

The  bill  must  be  dismissed. 
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Davison  vs.  Perrine. 

When  a  party,  under  a  contract  for  the  conveyance  of  lands  to  which  the 
grantor  has  not  the  whole  title,  with  a  knowledge  of  this  fact,  agrees  to  go 
into  possession  until  the  title  can  be  procured  to  the  whole,  and  the  grantor, 
being  unable  to  procure  the  whole  title,  offers  to  convey  all  that  he  has 
been  able  to  obtain,  and  such  party  refuses  to  accept  the  conveyance,  and 
retains  possession  of  the  property ;  upon  bill  filed  by  such  grantor,  to  com- 
pel the  purchase  and  payment  for  the  lands  agreed  for,  demurrer  will  not 
lie  to  the  whole  bill.  It  will  be  retained  for  the  purpose  of  putting  the 
defendant  to  his  election,  either  to  accept  the  title,  or  to  abandon  the  con- 
tract and  restore  the  possession. 


The  argument  in  this  case  was  upon  general  demurrer  to 
the  bill. 

Mr.  Ludlow,  in  support  of  the  demurrer. 
Mr.  A.  V.  Schenck,  contra. 

The  Chancellor. 

The  complainant  seeks  to  compel  the  defendant  specifically 
to  perform  the  agreement  set  out  in  the  bill  to  purchase  and 
pay  for  the  lands  agreed  for,  or  to  give  up  possession  of  the 
property  and  account  for  the  proceeds  of  timber  cut  and  sold 
by  him. 

The  agreement  made  in  October,  1869,  was  to  give  good 
title  to  the  lauds  by  the  1st  of  April,  1870.  At  that  time 
the  complainant,  who,  at  the  sale,  supposed  that  he  had  good 
title  to  the  whole,  found  that  he  owned  only  one  undivided 
sixth.  The  defendant,  with  knowledge  of  this,  agreed  to  go 
into  possession  until  the  complainant  could  procure  title  to 
the  whole.  The  complainant,  by  the  22d  of  April,  had 
])rocured  title  to  three  other  undivided  sixths,  and  on  that 
day  offered  to  convey  these  four  sixths  to  the  defendant 
being  all  the  title  he  could  convey.  The  defendant  refused 
to   accept    that   conveyance,   and    retains    possession    of    the 
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property,  and  has  cut  down  and  sold  large  quantities  of  wood 
and  timber  growing  on  the  j^remises.  These  are  the  facts,  as 
set  forth  in  the  bill,  and  on  demurrer  must  be  taken  as  true. 
The  defendant  may  not  be  bound  to  perform  this  agree- 
ment on  his  part,  by  accepting  this  imperfect  title.  He  may 
be  entitled,  if  he  elects  to  accept  this,  to  compel  the  com- 
plainant to  convey  it  with  compensation,  and  for  that  purpose 
to  retain  possession.  But  the  complainant  is  not  bound  to 
remain  quiet  until  the  defendant  determines  which  course  he 
will  pursue.  He  may  exhibit  his  bill  in  this  court  for  the 
purpose  of  putting  the  defendant  to  his  election,  and  if  he 
shall  refuse  to  accept  the  title,  to  compel  him  to  abandon  the 
contract,  and  restore  the  possession.  For  that  purpose,  at 
least,  this  bill  must  be  retained.  And  as  the  demurrer  is  to 
the  whole  bill,  it  must  be  overruled. 


Palmer  vs.  Palmer.* 


1.  If  a  husband  drives  his  wife  from  his  house,  or  uses  personal  violence 
or  brutal  treatment  towards  her,  such  as  to  indicate  an  intention  to  drive 
her  away,  or  to  render  it  unsafe  to  live  with  him,  the  leaving  his  house  for 
these  reasons  is  a  desertion  by  the  husband  ;  and  if  she  be  allowed  to  stay 
away  for  three  years,  without  solicitation  to  retutn  and  proper  assurances 
of  better  treatment,  it  would  be  a  desertion  by  him  sufficient  to  warrant  a 
divorce. 

2.  A  willful  and  malicious  refusal  by  a  husband  to  permit  a  wife,  who  is 
discharging  her  own  duties,  to  share  with  him  such  means  of  support  as  he 
may  have,  may  be  held  to  be  an  expulsion  from  his  home,  and  constitute  a 
desertion. 

3.  A  failure  to  provide  a  sufficient  support,  or  even  any  support  for  tlie 
wife,  does  not  constitute  a  desertion  by  tbe  husband. 

4.  A  divorce  is  never  granted  when  the  only  proof  of  the  ground  of 
divorce  is  the  testimony  of  the  complainant. 

*  Cited  in  Tate  v.  Tate,  11  C.  E.  Gr.  56  ;  Belton  v.  JBelton,  Id.  451. 
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This  cause  was  submitted  on  the  bill  and  ex  parte  proofs, 
and  report  of  the  special  master. 

Mr.  M.  B.  Taylor,  for  complainant. 

The  Chancellor. 

The  bill  is  filed  for  a  divorce  on  account  of  desertion  f^r 
three  years.  The  defendant  is  a  lawyer,  practicing  in  New 
York,  and  has  never,  so  far  as  appears,  resided  in  New 
Jersey.  The  parties  were  married  in  the  city  of  Philadel- 
phia, where  they  resided  for  the  three  years  next  succeeding 
their  marriage;  the  complainant  then  left  her  husband 
because  he  did  not  provide  any  home  for  her,  and  resided 
two  years  with  her  father  at  Camden.  Then  they  went  to 
New  York,  where  they  lived  together  for  three  years.  At 
the  end  of  that  period,  in  October,  1867,  she  left  her  hus- 
band and  went  to  reside  with  her  father  in  Camden,  where 
she  continued  to  reside  until  the  filing  of  the  bill,  December 
12th,  1867,  and  still  continues  to  reside.  The  reason  for  her 
leaving  him  is  given  in  her  testimony  in  these  words:  "I 
came  home  to  my  father  at  that  time  because  it  was  neces- 
sary for  my  support ;  my  husband  had  ceased  to  take  care 
of  me,  and  I  could  not  remain  in  New  York  without  be- 
coming absolutely  destitute.  My  husband  had  a  law  office 
in  New  York,  and  professed  to  practice  law  there ;  we  were 
boarding ;  during  the  last  year  he  did  nothing  at  all  for  me ; 
I  lived  with  him  as  long  as  I  could,  getting  money  from 
other  sources  as  I  could,  until  I  could  no  longer  pay  ray 
board  or  maintain  myself,  when  I  was  obliged  to  come  to  my 
father  for  support,  with  whom  I  have  lived  ever  since." 

This  is  the  only  evidence  upon  this  subject,  for  although 
the  two  other  witnesses  have  sworn  to  the  same  facts,  yet  I 
cannot  avoid  the  conclusion  that  they  know  this  only  by 
hearsay,  and  not  of  their  own  personal  knowledge.  I  regret 
that  the  counsel  and  master  have  both  seen  fit  to  disregard 
the  directions  of  the  159th  rule,  to  take  down  the  testimony 
in   such    manner   that   it   might   appear  whether   the    facts 
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sworn  to  are  within  the  personal  knowledge  of  the  witnesses 
or  not.  I  am  left  to  inference,  but  I  am  confident  that  my 
inference  is  correct.  As  the  whole  claim  that  she  was  de- 
serted by  the  defendant  depends  upon  these  facts,  the  suit  must 
fail,  for  it  is  a  settled  principle  in  causes  of  divorce,  never  to 
grant  a  divorce  where  the  only  proof  of  the  ground  of  divorce 
is  the  testimony  of  the  complainant.  Woodworth  v.  Wood- 
worth,  6  C.  E.  Green  251 ;  Reid  v.  Reid,  Ibid.  331 ;  Cum- 
mins V.  Cummins,  2  McCarter  142. 

But  were  the  proof  sufficient,  and  the  facts  sworn  to  by  tiie 
complainant  established  by  the  oath  of  more  witnesses,  I  am 
of  opinion  that  they  do  not  show  a  desertion  of  tlie  complain- 
ant by  the  defendant.  The  fact  is  plain  that  she  deserted 
him.  She  left  him  and  went  to  her  father,  because  he  did 
not  support  her.  There  is  no  rule  that  makes  want  of  suffi- 
cient support  by  a  husband,  or  total  want  of  support,  a  deser- 
tion of  his  wife.  It  is  no  cause  for  divorce,  and  this  court 
cannot,  by  construction,  convert  it  into  a  ground  of  divorce 
by  calling  it  desertion.  In  most  marriages,  the  husband  at 
the  time  has  no  property,  and  in  very  many  he  is  not  able  to 
maintain  his  wife  at  all  without  her  aiding,  to  some  extent,  by 
her  exertions.  If  he  should  become  blind,  paralyzed,  insane, 
or  in  any  way  disabled  in  body,  he  would  be  unable  to  sup- 
port his  wife,  and  the  marriage  would  be  dissolved  at  her 
option  ;  and  where  he  is  unable  to  furnish  her  support  through 
incapacity  for  business,  indolence,  or  intemperance,  it  has 
never  been  held  in  this  state  a  cause  for  divorce,  or  sufficient 
to  convert  a  desertion  by  a  wife,  on  that  account,  into  a  will- 
ful and  obstinate  desertion  by  her  husband.  By  marriage,  a 
wife  agrees  to  share  the  fortunes  of  her  husband,  in  poverty 
and  sickness,  as  well  as  in  affluence  and  health.  She  may  be 
obliged  to  aid  in  her  own  support  and  be  bound  to  adhere  to 
him.  And  she  is  not,  because  he  is  poor  and  her  lot  uncom- 
fortable, entitled  to  leave  him  and  betake  herself  to  the  luxu- 
ries of  the  home  of  her  father.  Much  less  can  this  convert 
her  unwarranted  leaving  her  husband  into  a  desertion  by  him. 
Laing  v.  Laing,  6  C.  E.  Green  248. 
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If  a  husband  drives  his  wife  from  his  house,  or  uses  per- 
sonal violence  or  brutal  treatment  towards  her,  such  as  to 
indicate  an  intention  to  drive  her  away,  or  to  render  it 
unsafe  to  live  with  him,  the  leaving  his  house  for  these 
reasons  is  a  desertion  by  the  husband,  and  if  she  be  allowed 
to  stay  away  for  three  years,  without  solicitation  to  return 
and  proper  assurances  of  better  treatment,  would  be  a  deser- 
tion by  him  sufficient  to  warrant  a  divorce. 

There  may  be  cases,  no  doubt,  where  a  willful  and  mali- 
cious refusal  by  a  husband  to  permit  a  wife,  who  is  discharg- 
ing her  own  duties,  to  share  with  him  such  means  of  support 
as  he  may  have,  may  be  held  to  be  an  expulsion  from  his 
house  and  constitute  a  desertion.  But  the  meagre  disclosure 
of  facts  and  circumstances  in  this  case  falls  very  far  short  of 
warranting  such  conclusion  here. 

The  bill  must  be  dismissed. 


Dixon  vs.  Dixon  and  another. 

1.  Whether  the  amount  of  property  settled  by  a  husband  upon  his  wife, 
in  adjusting  a  suit  for  divorce,  is  greater  than  was  reasonable,  cannot  be 
examined  into,  if  he  was  of  sufficient  capacity  to  make  the  conveyance  and 
to  adjust  the  difficulties  between  himself  and  his  wife. 

2.  When  a  suit  for  separation  and  maintenance  is  proper  to  be  brought, 
neither  that  nor  an  avowed  determination  to  persevere  in  it  can  be  con- 
sidered as  a  threat. 


This  matter  was  submitted  to  the  Chancellor,  upon  bill, 
answer,  replication,  and  proofs,  without  argument  or  brief. 

The  Chancellor. 

The  bill  is  filed  by  the  complainant,  John  Dixon,  against 
the  defendant,  Annie  Dixon,  and  her  trustee  as  co-defendant. 
The  object  of  the  suit  is  to  set  aside  a  deed  executed  by  the 
complainant  to  the  trustee,  conveying  to  him  ome-half  of  his 
property,  for  the  benefit  of  his  wife.     The  chief  part  of  the 
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property  was  two  houses  and  lots  in  Jersey  City,  worth  about 
$24,000.  The  grounds  alleged  for  setting  aside  this  convey- 
ance are,  that  he  was  at  the  time  in  a  state  of  incapacity  to 
transact  business  by  reason  of  his  intoxication,  arising  from 
his  excessive  use  of  spirituous  liquors ;  that  he  was  induced 
to  make  such  conveyance  by  the  threats  and  solicitations  of 
his  wife  and  her  trustee,  who  was  her  counsel  in  a  suit  brought 
a  few  weeks  before  against  iiim  for  divorce  a  mensa  et  thorOy 
and  for  alimony ;  that  the  conveyance  was  of  too  large  a  pro- 
portion of  iiis  property,  and  was  obtained  by  promises  on 
part  of  his  wife,  that  if  he  would  make  it,  she  would  return 
to  him,  live  with  him,  and  take  care  of  him,  promises  which 
she  has  refused  to  perform.  The  answer  was  given  as  re- 
quired, without  oath. 

The  defendant,  Annie  Dixon,  is  the  second  wife  of  the 
complainant;  she  is  about  thirty,  and  he  about  sixty  years 
of  age ;  he  has  four  children  of  his  first  wife,  all  grown  up, 
and  none  by  his  present  wife.  He  is,  and  has  been  from 
some  time  before  the  death  of  his  first  wife,  as  appears  by  all 
the  testimony,  a  confirmed  habitual  drunkard,  often  outrageous 
and  violent,  and  at  times  subject  to  fits  of  delirium  tremens, 
such  that  his  first  wife,  his  daughters,  and,  on  one  or  two 
occasions,  liis  present  wife,  were  used  to  put  laudanum  in  his 
beer  or  other  drinks,  to  quiet  his  excitement  on  such  occa- 
sions; he  was  found  to  be  a  habitual  drunkard,  by  an  in- 
quisition issued,  executed,  returned  and  confirmed  six  months 
after  the  filing  of  his  bill  in  this  cause.  But  it  appears,  from 
the  evidence,  that  he  was  frequently  sober,  and  by  no  means 
for  the  greater  {oart  of  the  time  subject  to  delirium  tre- 
mens, or  any  derangement  or  mental  disease  arising  from 
his  habits.  And  such  is  usually,  perhaps  always,  the  case 
with  persons  in  the  habit  of  frequent  and  gross  intoxi- 
cation, and  subject  to  fits  of  delirium  tremens.  His  wife 
was  comj)elled,  by  his  conduct  and  treatment  of  her,  to 
leave  him,  and  from  the  evidence,  clearly  had  sufiicient  cause 
to  institute  her  suit  for  divorce  from  bed  and  board,  and  for 
alimony. 
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He  acted  with  discretion  and  wisely,  in  adjusting  that  suit 
by  settling  upon  his  wife  a  proper  proportion  of  his  j)roperty. 
Whether  the  part  conveyed  to  her  is  greater  than  was  reason- 
able, cannot  be  examined  into  here,  if  he  was  of  sufficient 
capacity  to  make  the  conveyance  and  to  adjust  the  difficulties 
between  himself  and  his  wife.  The  amount  is  not  so  exces- 
sive as,  of  itself,  to  be  evidence  of  incapacity. 

The  only  question  is  as  to  capacity,  his  capacity  at  the 
times  when  this  arrangement  was  entered  into  and  consum- 
mated. There  are  three  different  occasions  in  this  transac- 
tion, at  which  his  capacity,  or  his  freedom  from  intoxication 
and  delirium  tremens,  should  be  regarded.  First,  the  time 
when  he  made  the  arrangement,  after  several  negotiations 
with  the  counsel  of  his  wife ;  next,  the  time  when  he  signed 
the  deed,  some  days  after  this ;  and  lastly,  the  occasion,  a  few 
days  later,  when  he  met  his  wife  at  the  office  of  her  counsel, 
and  the  arrangement  was  assented  to  by  both  parties. 

The  evidence  shows  that  on  all  three  occasions  he  was 
sober,  free  from  delirium  tremens,  and  in  possession  of  his 
faculties.  There  is  no  evidence  to  contradict  this.  The  evi- 
dence on  his  part,  that  he  was  at  other  times,  and  frequently, 
intoxicated  and  wild  with  delirium  tremens,  is  perfectly  con- 
sistent with  this.  And  without  regard  to  the  question  upon 
whom,  in  a  case  like  this,  the  burden  lies  to  prove  that  com- 
plainant was,  on  these  occasions,  free  from  intoxication  and 
delirium,  the  defendants  have  proved  it  satisfactorily. 

There  is  no  proof  that  any  threats  were  made  to  induce  the 
complainant  to  execute  this  deed ;  his  wife,  and  her  trustee 
both  deny  it.  The  suit  for  separation  and  maintenance  was 
proper  to  be  brought,  and  neither  that,  nor  an  avowed  deter- 
mination to  presevere  in  it,  can  be  considered  as  a  threat. 

There  is  no  proof  of  a  promise  to  return  and  live  with  him 
as  a  consideration  of  the  deed. 

The  bill  must  be  dismissed  with  costs. 

Vol.  VII.  F 


CASES 


ADJUDGED    IN 


THE  COURT  OF  CHANCERY 

OF    THE 

STATE    OF    NEW    JERSEY. 
OCTOBER  TERM,  1871. 


The  Hackensack  Improvement    Commission  vs.  The 
New  Jersey  Midland  Railway  Company.* 

1.  To  entitle  a  party  to  a  preliminary  injunction  his  right  in  the  subject 
matter  in  dispute,  and  to  the  remedy  applied  for,  must  be  clear  to  the  court, 
and  free  from  reasonable  or  serious  doubt,  or  established  by  proceedings  at 
law. 

2.  If  the  facts  upon  which  the  right  depends  are  established  or  admitted, 
and  the  principles  of  law  which,  on  those  facts,  would  give  the  right,  are 
settled  and  established  in  this  state,  it  is  not  always  necessary  that  the 
claim  of  the  complainant  should  have  been  established  in  a  suit  at  law. 
The  Chancellor  may,  in  such  cases,  apply  the  principles  as  settled  by  the 
courts  of  law  to  the  facts,  and  allow  the  injunction. 

3.  But  when  the  principles  of  law  on  which  the  right  rests  are  disputed, 
and  will  admit  of  doubt,  a  court  of  equity,  although  satisfied  as  to  what  is 
the  correct  conclusion  of  law  upon  the  facts,  may  not,  upon  the  opinion  of 
the  equity  judge,  without  a  decision  of  the  courts  at  law  establishing  such 
principles,  grant  the  injunction. 

4.  An  injunction  Avill  not  issue,  when  the  benefit  secured  by  it  is  of  little 
importance,  while  it  will  operate  oppressively  and  to  the  great  annoyance 
and  injury  of  the  defendant,  unless  the  wrong  complained  of  is  wanton 
and  unprovoked. 

5.  The  right  of  the  complainants  to  an  injunction  depending  upon  the 
construction  of  conflicting  provisions  in  a  statute,  and  the  construction  of 
Buch  provisions  never  having  been  settled  by  the  courts  of  law,  this  court 
cannot  interfere. 


*  Cited  in  Atfy-Gen.  v.  D.  &  B.  B.B.  Co.,  12  C.  E.  Or.  24 ;  Long  Branch 
CbmmVs  v.  West  End  B.  B.  Co.,  2  Stew.  569. 
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On  rule  to  show  cause  why  an  injunction  should  not  issue 
against  constructing  a  railroad  so  as  to  obstruct  Central 
avenue  in  Hackensack. 

Mr.  Douglas  and  Mr.  C.  H.  Voorhis,  in  support  of  the 
rule. 

Mr.  Knapp,  contra. 

The  Chancellor. 

The  defendants  are  a  corporation,  by  virtue  of  an  act 
approved  March  17th,  1870,  authorizing  the  consolidation  of 
four  railroad  corporations,  or  any  of  them,  under  the  name 
of  the  New  Jersey  Midland  Railway  Company.  Three  of 
these  companies,  the  New  Jersey,  Hudson  and  Delaware 
Railroad  Company,  the  New  Jersey  Western  Railroad  Com- 
pany, and  the  Sussex  Valley  Company,  availed  themselves 
of  the  provisions  of  the  act,  and  became  consolidated  under 
the  name  prescribed.  The  consolidated  company  was,  by 
the  act,  invested  with  all  the  powers  and  franchises,  and 
subject  to  all  the  obligations  of  the  companies  that  were  con- 
solidated. The  Western  Railroad  Company  were  authorized 
to  construct  their  road  through  the  county  of  Bergen,  and 
as  no  other  of  these  three  companies  had  that  authority,  the 
road  in  that  county  must  be  constructed  under  that  charter. 
The  complainants  are  a  board,  constituted  by  an  act  ap- 
proved April  1st,  1868,  and  their  powers  enlarged  by  a 
supplement,  approved  March  31st,  1869,  and  another  ap- 
proved April  6th,  1871.  By  these  acts  they  are  authorized 
to  grade,  work,  repair,  and  remove  encroachments  from  all 
streets  in  the  village  of  Hackensack,  and  to  pass  ordinances 
concerning  the  streets,  and  to  raise,  by  taxes  and  assessment, 
all  moneys  required  for  these  purposes.  By  the  act  of  1871, 
they  now  possess,  exclusively,  the  power  of  altering,  laying 
out,  and  vacating  streets. 

The  defendants  located  their  road  through  Hackensack, 
and  filed  the  location  in  the  ofiSce  of  the  secretary  of  state, 


96  CASES  IN  CHANCERY. 

Hackensack  Improvement  Commission  v.  New  Jersey  Midland  R.  Co. 

October  5th,  1870.     There  was,  at  that  time,  but  two  street* 
between  the  hill  west  of  the  village,  known  as  the  Red  Hill, 
and  State  street,  one  of  the  old  streets  in  the  village.     These 
two   streets  were    known  as  First  street  and  Second  street; 
they  are  about  three  hundred  and   seventy-two   feet  apart, 
and  are  both  crossed  by  the  line  of  tiie  road.     Before  filing 
the  location,  the  defendants  had  fixed  upon  the  grade  of  their 
road,  and  made  contracts  for  the  construction   through  the 
Red  Hill,  and  between  it  and  State  street ;  and  had  agreed 
with  the  owners  of  the  land  there  for  its  use,  had  taken  pos- 
session, and  begun  the  embankment  upon  it.     The  grade  of 
the  road,  at  First  and  Second  streets,  was  about  twenty-two 
feet  above  the  surface  of  the  ground,  which,  there,  is  a  low 
wet  meadow,  and  this  embankment  was  to  be  made  from  the 
materials  had  from  a  deep  cut,  which  the  grade  required  to 
be  made  in  the  Red  Hill.     After  this  location,  taking  pos- 
session,  arrangements  with    the   owners,   and    making    the 
contracts,  and    on    the    18tli   of  October,   1870,  notice  was 
given   of  an   application   for  the  appointment  of  surveyors, 
under  the  general  road  law,  to   lay  out  a  road  from   State 
street   to   Prospect   street,    on    the   brow  of  the   Red    Hill. 
Surveyors  were  appointed,  who,  on  the  19th  of  November, 
1870,  made  a  return,  laying  out  a  public  road  sixty-six  feet 
wide,  from  State  street  to  Prospect  street.     This  new  road, 
called  Central   avenue,   intersects  the  route  of  the  railroad 
of  the  defendants,  at  the  west  side  of  First  street,  and  runs 
diagonally  along  and  across  it,  to  and   beyond  the  west  side 
of  Second  street,  a  distance  of  about  four  hundred  and  fifty 
feet.      The    defendants    proceeded    with    their    embankment, 
providing  bridges  at  First  and  Second  streets,  but  filling  in 
the   parts  of  Central   avenue  which   were   laid    upon    their 
located  route,  and  making  no  bridge  or  tunnel  for  passing 
along    that   street.     The    complainants    did    not  remonstrate 
or    interfere  with  the  work  in   progress  until  the  filing  of 
their  bill,  July  10th,  1871.     They  apply  for  an  injunction 
to    restrain    the    defendants    from    constructing   their   road 
across  Central  avenue,  in  such    manner   as  will    impede   or 
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obstruct  the  passage  of  horses,  carriages,  or  cattle  ou  or  over 
that  avenue,  or,  in  effect,  without  constructing  a  bridge  or  tun- 
nel under  the  embankment  for  such  passage. 

The  power  of  this  court  to  prevent  injury  and  correct  wrong 
before  committed,  by  preliminary  injunction  issued  at  the  com- 
mencement of  a  suit,  and  before  the  merits  of  tiie  controversv 
are  fully  investigated,  is  one  of  its  peculiar  and  most  useful 
functions.  But,  like  all  extraordinary  powers,  if  abused,  or 
exercised  without  great  caution,  it  may  be  productive  of  incal- 
culable evils.  On  this  account  it  is  never  exercised  but  under 
certain  conditions. 

In  the  first  place,  the  right  of  the  coninlahmiits  in  the  sub- 
ject matter  in  dispute,  and  to  the  remedy  iip]jlied  for,  must  be 
clear  to  the  court,  and  free  from  reasonable  or  serious  doubts, 
or  established  by  proceedings  at  law.  If  the  facts  upon 
which  the  right  depends  are  established  or  admitted,  and  the 
principles  of  law  which,  on  those  facts,  would  give  the 
right,  are  settled  and  established  in  this  state,  it  is  not 
always  necessary  that  the  claim  of  the  complainant  should 
have  been  established  in  a  suit  at  law.  The  Chancellor,  in 
such  case,  may  apply  the  principles  as  settled  by  the  courts 
of  law,  to  the  facts,  and  allow  the  injunction.  But  when  the 
principles  of  law  on  which  the  right  rests  are  disputed,  and 
will  admit  of  doubt,  a  court  of  equity,  although  satisfied  as  to 
what  is  the  correct  conclusion  of  law  upon  the  facts,  may  not, 
upon  the  opinion  of  the  equity  judge,  witliout  a  decision  of 
the  courts  at  law  establishing  such  principles,  grant  the 
injunction.  This  doctrine  was  fully  declared  and  established 
by  the  Court  of  Appeals  of  this  state,  in  the  case  of  The  Mor- 
ris and  Essex  Railroad  Covipany  v.  Prudden,  5  C.  E.  Green 
530.  Another  principle,  also  recognized  in  that  case,  is,  that 
an  injunction  must  not  issue  when  the  benefit  secured  by 
it  to  one  party  is  of  little  importance,  while  it  will  operate 
oppressively  and  to  the  great  annoyance  and  injury  of  the 
other  party,  unless  the  wrong  complained  of  is  wanton  and 
unprovoked. 

The  defendants  are  constructing  their  road  under  a  charter 
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granted  by  the  legislature,  and  claim  that  this  charter  gives 
them  the  right  to  cross  any  public  road  not  in  use  when  it 
was  granted,  or  at  least  when  tiie  road  was  laid  out,  witiiout 
providing  a  bridge  or  passage  over  or  under  it.  This  right 
de[)ends  upon  the  construction  of  an  act  approved  March  16th, 
1870,  being  a  supplement  to  the  charter  of  the  New  Jersey 
Western  Railroad  Company.  This  is  the  act  from  which 
that  company  derived  the  power  to  extend  their  road  across 
Bergen  and  Hudson  counties,  to  the  Hudson  river,  and  to 
construct  it  at  the  place  in  qu&stion.  The  first  section  gives 
them  "  the  power  to  acquire,  hold,  use,  and  possess  all  lands, 
rights,  and  property  required  for  such  extension,  in  the  man- 
ner provided  in  the  act  of  incorporation  ;  subject,  however,  to 
the  same  rights,  privileges,  and  provisions,  in  the  use  and 
enjoyment  of  the  same,  as  contained  in  that  act."  The  second 
section  declares  that  they  shall  be  invested  with  all  the  rights, 
powers,  privileges,  and  franchises  theretofore  granted  to  the 
Hackensack  and  New  York  Railroad  Company,  by  their  act 
of  incorporation,  in  respect  to  the  location,  laying  out,  and 
construction  of  the  extension.  This  supplement  thus  clearly 
grants  all  the  powers  and  privileges  of  both  companies  in  con- 
structing the  extension. 

The  tenth  section  of  the  charter  of  the  Western  Companr 
required  them  to  construct  and  maintain  bridges  or  passages 
across  their  road  when  any  road  "now  or  hereafter  laid  out 
shall  cross  the  same."  The  tenth  section  of  the  charter  of 
the  Hackensack  and  New  York  Company,  approved  in  1856, 
required  such  bridges  or  passages  "  where  any  road  now  in 
ibse  shall  cross  the  same."  The  right  and  privilege  granted 
by  one  section  was  to  build  a  road  with  passages  at  every 
road  "then  or  thereafter  laid  out;"  by  the  other,  to  build 
one  w  ith  passages  at  every  road  "  then  in  use."  The  fran- 
chise, as  granted  by  the  second  section,  is  more  valuable  and 
extensive  than  that  granted  in  the  first,  and  the  franchise 
and  other  powers  and  privileges  are  expressly  granted  as 
to  the  laying  out  and  construction  of  the  road.  On  the 
other  hand,  the  first  section  makes  the  grant  subject  to  tb  * 
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same  provisions,  in  the  construction,  use,  and  enjoyment 
of  the  same,  as  are  contained  in  the  Western  Company's 
charter.  There  is  a  discrepancy  in  these  two  sections ;  and 
notwithstanding  the  rule,  that  in  grants  like  this  the  con- 
struction must  be  in  favor  of  the  public  and  against  the 
grantee,  I  should  hold  that  where  two  sections  of  the  same 
charter  granted  the  same  powers,  but  one  to  a  greater 
extent  than  the  other,  the  construction  must  be  that  the 
largest  power  is  given.  But  in  this  case  the  grant  of  the 
power  to  extend  the  road  is  expressly  given,  subject  "  to  the 
provisions "  of  the  Western  Company's  charter ;  and  one 
of  these  provisions  is  a  passage  to  be  provided  for  every 
road,  whenever  laid  out.  Yet  the  narrow  construction  will 
deprive  the  first  clause  of  the  second  section  of  all  effect, 
contrary  to  a  settled  rule  of  construction.  That  clause  was 
intended  for  some  purpose,  and  if  it  is  restrained  to  the 
purposes  declared  in  the  first  section,  or  to  the  rights, 
powers,  privileges,  and  provisions  of  the  original  charter,  it 
has  no  effect. 

The  construction  of  this  act,  or  of  any  statute  with  similar 
discordant  provisions,  has  never  been  settled  by  the  courts 
of  law.,  and  it  much  depends  upon  which  of  the  many  and 
various  rules  for  the  construction  of  statutes  the  court  of 
law  that  shall  settle  the  construction  may  apply.  To  me, 
whatever  may  be  my  own  view,  it  is  doubtful  what  con- 
struction will  be  given  by  the  law  courts.  The  right  of  the 
complainants  to  have  a  passage  at  this  crossing  is  not  settled 
or  clear,  and  as  the  injunction  depends  on  this  right,  it  must 
be  refused. 

Further  :  the  mjury  to  the  complainants  is  neither  great 
nor  irreparable.  The  avenue  has  never  been  opened  or  used 
for  public  travel.  The  consequence  of  refusing  the  injunction 
will  be,  that  the  defendants  may  go  on  to  complete  and  con- 
tinue their  embankment  until  the  right  shall  be  tried  and 
determined  at  law.  If  that  is  against  the  defendants,  they 
will  be  compelled  to  remove  the  embankment,  or  provide  a 
passage  through  it ;  and  the  injury  cannot  be  great  that  will 
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occur  in  the  meantime,  by  the  want  of  the  use  of  an  avenue, 
just  laid  out  over  a  low,  wet  meadow,  not  yet  graded  or  fit 
for  travel,  and  wiiich  will  probably  take  months  to  prepare 
it  for  use.  In  Prudden's  case,  the  court  held  that  "  it  must 
be  a  strong  and  mischievous  case  of  pressing  necessity,  or  the 
right  must  have  been  previously  established  at  law,  to  entitle 
the  party  to  call  upon  a  court  of  equity." 

But  again  :  under  the  rule  laid  down  in  that  case,  the  fact 
that  the  benefit  secured  to  the  complainants  is  of  little  im- 
portance, while  the  injunction  will  operate  oppre&sively,  and 
to  the  great  annoyance  of  the  defendants,  must  prevent  the 
granting  of  this  injunction  at  this  stage  of  the  cause.  The 
injury  to  the  complainants  or  tlie  public,  by  refusing  it,  as 
above  stated,  will  be  small.  The  defendants,  on  tiie  other 
hand,  will  be  seriously  delayed  in  the  completion  of  an  im- 
portant public  work,  or  be  compelled  to  build  a  bridge,  in 
the  sha[)e  of  a  tunnel,  several  hundred  feet  long,  intersecting 
a  bridge,  which  they  have  erected  and  are  bound  to  maintain, 
over  Second  street,  and  which  cannot  be  constructed  ^vithout 
an  outlay  equal  to  the  cost  of  grading  nine  miles  of  the  road. 
They  would  have  to  remove  the  earth  dumped  on  the  em- 
bankment before  the  filing  of  the  bill,  at  a  cost  of  $2000. 
A  diagonal  crossing,  by  a  public  road,  in  the  manner  in 
which  this  road  has  been  laid  across  or  along  the  defendants' 
railroad,  at  an  embankment  as  high  as  this,  is,  I  think,  un- 
precedented in  engineering.  If  the  bridging  required  is  at 
all  practicable,  it  would  be  an  expense  which  would  not  be 
warranted  in  the  construction  of  any  road  in  that  section  of 
the  comitry. 

I  do  not  think  that  the  defendants  are  deprived  of  the 
benefit  of  the  rule,  by  the  wrong  being  wanton  and  unpro- 
voked. It  was  not  wanton.  They  made  their  embankment, 
in  this  place,  under  an  honest,  ev^en  if  mistaken,  construction 
of  their  corporate  privileges. 

The  complainants  can,  with  small  expense  and  little 
inconvenience  to  the  public,  remedy  the  obstruction  com- 
plained  of.      They   can   vacate   and    lay    out   streets.      By 
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changing  the  course  of  Central  avenue,  where  it  meets  the 
defendants'  embankment  on  the  north  side,  so  as  to  run 
along  the  north  side  of  that  embankment,  for  three  hun- 
dred feet,  to  Second  street,  vehicles  could  pass  under  the 
bridge  at  Second  street  into  the  avenue,  with  an  increase  of 
distance  of  less  than  fifty  feet.  If  the  complainants  are  at 
law,  entitled  to  the  legal  rights  claimed  by  them,  they  are 
not  bound  to  do  this.  But  when  the  injury  of  which  they 
complain,  can  be  obviated  by  themselves  at  so  little  cost  and 
inconvenience,  this  court  will  not,  on  account  of  it,  issue  an 
injunction  to  restrain  the  progress  of  an  important  public 
work. 

In  Prudden's  case,  the  railroad  was  laid  in  Dickerson 
street,  upon  which  was  the  front  of  Prudden's  wheelwright 
shop  and  his  dwelling-house ;  and  the  injury  complained  of 
was,  that  the  rails  so  obstructed  access  to  the  front  of  his 
premises,  that  wagons  could  not  conveniently  stand  there  to 
load  or  unload.  But  Morris  street,  a  cross  street  leading 
from  Dickerson  street  to  the  north,  ran  along  side  his  prem- 
ises, and  gave  him  access  to  the  side  of  his  lot,  and  thus 
through  the  rear  of  the  lot,  to  the  back  side  of  his  house  and 
shop;  and  as  it  did  not  appear  that  the  exigencies  of  his 
business  imperatively  required  the  use  of  the  street  in  front 
or  of  the  front  of  his  house  or  shop,  the  court  held  that  the 
injunction  should  not  have  issued.  In  this  case,  the  expense 
and  inconvenience  of  changing  Central  avenue  for  a  few 
feet,  as  suggested  above,  would  not  be  as  great,  compara- 
tively, as  to  Prudden,  in  opening  access  through  his  back 
yard,  and  the  rear  of  his  shop,  to  make  good  the  want  of 
access  to  the  front. 

These  views  make  it  unnecessary  to  consider  the  points 
raised,  that  the  complainants  are  not  a  body  corporate,  and 
cannot  maintain  a  suit  in  their  own  name ;  and  that  by 
allowing  the  defendants  to  go  on  with  their  work,  without 
interference  or  remonstrance,  for  more  than  six  months,  and 
to  expend  a  large  amount  of  money  in  the  work,  they  have 
lost  the  right  to  be  protected  by  a  court  of  equity. 
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Johns  V.  Norris. 

I  am  of  opinion  that  this  court  cannot  interfere  by  injunc- 
tion, or  in  any  other  way,  between  these  parties,  until  the 
right  claimed  by  the  complainants  is  established  at  law. 


Johns  and  others  vs.  Norris  and  others. 

1.  An  agreement  with  a  defendant  in  execution  to  purchase  the  property 
for  him  at  the  sheriff's  sale  will  not  create  a  trust  in  his  favor  unless  in 
writing,  or  fraudulently  used  to  obtain  the  property  at  an  inadequate  price. 

2.  If  an  answer  denies  making  an  agreement  stated  in  the  bill,  it  is  not 
necessary  to  plead  the  statute  of  frauds ;  the  complainant  must  prove  a 
valid  agreement,  which,  in  all  cases  within  the  statute,  must  be  in  writing. 

3.  As  against  a  purchaser  who  holds  a  legal  title,  good  on  its  face,  by 
conveyance  from  one  who  is  charged  with  fraud  in  acquiring  it,  it  is  neces- 
sary that  the  complainant  should  prove  notice  of  the  facts  constituting  the 
fraud. 

4.  Unreasonable  delay  in  bringing  suit  for  the  specific  performance  of  a 
contract  to  convey,  will  be  a  defence  to  the  relief,  especially  where  the 
other  party  has  made  improvements  in  the  meantime,  or  the  property  has 
greatly  increased  in  value. 

0.  A  party  cannot  be  charged  with  bad  faith  in  making  a  contract  to 
convey  property  bought  at  sheriff's  sale  upon  such  contract,  if,  after  a  delay 
of  five  years  without  any  offer  to  perform  by  the  person  to  whom  he  agreed 
to  convey,  and  who  should  have  been  the  actor,  he  makes  an  offer  to  fulfill, 
which  is  declined,  and  waits  two  years  longer  before  he  disposes  of  the  sub- 
ject of  the  contract. 

6.  An  administrator  is  not  a  trustee  of  the  real  estate  of  his  intestate  for 
the  heir,  and  as  against  the  heir  he  may  purchase  for  himself  the  real  es- 
tate of  the  intestate  at  a  judicial  sale  on  foreclosure  of  a  mortgage.  He  is 
not  entitled  to  receive  the  surplus  of  the  proceeds  of  the  sale  for  the  heir- 
at-law  ;  it  must  be  paid  directly  to  the  heir. 

7.  A  purchase  of  the  real  estate  of  an  intestate  at  a  foreclosure  sale  by 
one  who,  by  contrivance  or  fraud,  had  prevented  a  sale  for  a  fair  value,  will 
be  set  aside  as  against  the  heir.  But  this  relief  will  not  be  granted  against 
a  subsequent  bona  fide  purchaser  for  a  valuable  consideration,  without 
notice  of  the  contrivance  or  fraud. 

8.  A  widow  who  procures  a  person  to  purchase  at  a  foreclosure  sale  the 
real  estate  of  her  late  husband  at  prices  far  below  its  real  value,  by  the  con- 
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trivance  agreed  upon  to  deter  bidders,  by  giving  out  that  the  purchase  is 
for  the  benefit  of  the  widow  and  her  family,  is  a  party  to  the  fraud  against 
th«  heir  and  creditors,  and  does  not  come  into  court  with  clean  hands  to 
compel  the  confederate  to  convey  to  her. 


This   cause    was   argued    upon    final    hearing,    upon    bill, 
answers,  and  proofs. 

Mr.  W.  B.  Williams,  for  complainauts. 

Mr.  Ransom,  for  defendants. 

The  Chancellor. 

The  complainants  are  Theresa  Johns  and  Anna  Maria 
Morehouse,  the  first  the  daughter  and  only  heir,  the  other 
the  widow  of  Thomas  W.  Morehouse,  who  died  September 
27th,  1S55,  intestate.  Administration  of  his  personal  estate 
was  granted  to  his  widow,  September  29th,  1855.  More- 
house, before  and  until  his  death,  carried  on  the  business  of 
a  tinman  at  his  premises  in  Greene  street,  in  Jersey  (  ity ; 
his  widow,  after  the  grant  of  administration,  continued  the 
business  in  her  own  name,  using  the  assets  of  the  estate, 
collecting  a  large  amount  of  the  credits,  and  paying  few  of  the 
debts  of  the  intestate.  Upon  apph'cation  of  her  surety  the 
grant  of  administration  to  her  was  revoked  by  the  Hudson 
County  Orphans  Court,  February  17th,  1857,  and  on  the 
25th  of  that  month,  letters  de  bonis  non  were  granted  to 
the  defendant,  Noah  Norris,  who,  at  her  request,  accepted 
them.  The  intestate  died  seized  of  tiiree  parcels  of  real 
estate  in  Jersey  City,  known  as  the  York  street,  the  Greene 
street,  and  the  Grove  street  property,  each  largely  mort- 
gaged. Noah  Norris  had  sold  to  him  the  York  street 
property,  and  held  a  mortgage  for  $2000,  part  of  the  con- 
sideration, and  on  the  20th  of  February,  1857,  he  assigned 
to  his  brother,  the  defendant,  John  D.  Norris,  for  full  value. 
Tiie  Greene  street  property  was  subject  to  a  mortgage  held 
by  Mary  Bolen,  the  mother  of  the  intestate,  and  the  Grove 
street  property  to  a   mortgage   for  $2250.     All  three  mort- 


104  CASES  IN  CHANCERY. 

Johns  V.  Norris. 

gages  were  for  part  of  the  purchase  moiiej,  and  no  interest 
had  been  paid  on  either  since  the  intestate's  death.  These 
mortgages  were  all  foreclosed  by  the  holders,  and  the  prem- 
ises sold  at  foreclosure  sales  by  the  sheriff.  At  these  sales, 
John  D.  NorrLs  bouglit  the  York  street  property,  January 
7th,  1858,  for  $1000.  Noah  Norris  bought  the  Greene 
street  property  for  $1325,  November  19th,  1857,  and  the 
Grove  street  property,  January  7th,  1858,  for  $2550.  The 
only  surplus  on  these  sales  above  the  mortgage  debts  was 
$65.98,  on  the  Grove  street  sale ;  this  was  received  and  ad- 
ministered by  Noah  Norris,  as  administrator.  Noah  collected 
the  remaining  personal  assets,  and  with  them  paid  to  the  credi- 
tors of  the  intestate  a  dividend  of  twelve  per  cent.  The  resi- 
due of  their  claims,  to  the  amount  of  several  thousand  dollars, 
are  unpaid.  The  comi)lainant,  Theresa  Johns,  was  at  her 
father's  death,  an  infant  ten  years  old,  and  of  course  an  infant 
at  these  sales  by  the  sheriff.  She  has  since  intermarried  with 
Hiram  C.  Johns,  who  is  joined  with  her  in  the  suit  as  com- 
plainant. 

The  bill  charges  that  these  foreclosure  sales  were  had  by 
the  advice  and  contrivance  of  Noah  Norris,  who  was  the 
confidential  friend  and  business  adviser  of  the  widow.  That 
he  advised  her  not  to  pay  the  interest  on  these  mortgages 
so  that  they  would  be  foreclosed.  That  at  the  foreclosure 
sales  he  would  buy  in  for  her,  and  keep  off  other  bidders  by 
letting  it  be  known  that  he  was  bidding  for  her  ;  that  he 
would  advance  the  money  and  hold  the  property  as  a  mort- 
gagee, and  that  she  could  pay  him  the  interest  and  redeem 
the  property.  It  charges  that  the  assignment  of  the  mort- 
gage held  by  Noah  Norris  to  John  D.  Norris,  was  not  bona 
fide,  but  a  sham.  Tiiat  at  all  three  sales,  Noah  N(MTis 
gave  out  to  her  and  to  persons  present,  that  he  was  bidding 
for  her,  and  so  deterred  bidders,  and  'by  these  means  pur- 
chased the  property  at  prices  much  below  its  value.  That  he 
bid  off  the  York  street  property  and  transferred  the  bid  to 
John  D.  Norris.  That  after  the  sale  he  repeatedly  promised 
her  to  let  her  redeem  the  property  whenever  she  should  be 
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able,  and  acknowledged  that  he  held  it  for  her.  And  that, 
in  1862  and  1863,  he  rendered  her  accounts  of  his  advances 
and  interest  on  them,  in  the  last  one  calculated  at  compound 
interest,  showing  the  amounts  at  which  he  was  to  convey 
the  property  to  her.  That,  in  1865,  he  conveyed  the  Grove 
street  property  to  John  D.  Norri.s,  and  the  Greene  street 
property  to  his  son,  the  defendant,  Brainard  T.  Norris ;  that 
these  transfers  were  not  bona  fide,  but  fraudulent  and  with- 
out consideration. 

It  charges  that  Noah  Norris,  being  administrator,  could 
not  purchase  the  lands  of  his  intestate  at  a  foreclosure  sale 
for  his  own  benefit,  but  that  such  })nrchase  must  be  in  trust 
for  the  estate ;  and  that  the  two  other  defendants  knew  of 
these  equities  at  the  transfers  by  him  to  them.  The  bill 
prays  tliat  the  ])urchase  of  Noah  may  be  declared  to  have 
been  in  trust  for  the  complainants,  and  tiiat  the  defendants 
may  be  compelled  to  re-convey  to  them  upon  their  repaying 
to  Noah  all  moneys  paid  by  him  in  the  purchase. 

The  answers  of  the  defendants  under  oath  deny,  positively, 
all  the  charges  of  the  bill  by  which  the  defendants,  or  either 
of  them,  are  sought  to  be  affected  with  a  trust,  or  with  fraud, 
except  the  fact  that  Noah  Norris  was  administrator  of  More- 
house. They  deny,  fully,  that  Noah  Norris  contrived  or  in- 
stigated these  foreclosures,  or  promised  in  any  way  to  pur- 
chase and  hold  for  the  widow,  or  that  he  gave  out  to  persons 
who  might  have  bid,  that  he  was  buying  for  the  widow,  or 
that  he  promised  afterward  to  hold  the  same  for  her  to  re- 
deem at  her  pleasure.  The  two  other  defendants  deny  that, 
at  the  conveyance  to  them,  they  had  any  knowledge  or  notice 
of  these  alleged  facts,  or  that  the  conveyances  to  them  were 
without  consideration,  and  not  in  good  faith.  These  denials 
are  full  and  responsive. 

Much  evidence  has  been  taken  on  both  sides;  on  many 
points  it  is  very  contradictory.  Much  of  this  may  be 
charged  to  inaccuracy  of  recollection  of  events  that  occurred 
ten  years  before,  and  to  a  warm  imagination  which  makes 
nsirrations,  often  repeated  by  a  good  friend,  seem  as  if  they 
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were  of  facts  seen  by  the  witness.  But  after  all  these  allow- 
ances, there  must  be  in  these  contradictions  bad  faith.  And 
notwithstanding  the  responsive  answer  of  Noah  Norris,  and 
his  positive  testimony  to  the  contrary,  the  weight  of  the 
evidence  of  more  than  two  witnesses,  compels  me  to  believe 
that,  at  the  sales  of  the  Greene  street  and  York  street  pro- 
l^erties  at  least,  he  promised  that  he  would  buy  them  for  the 
benefit  of  the  widow,  and  that  it  was  given  out  by  him,  or 
with  his  knowledge  and  connivance,  to  persons  there,  or 
who  would  have  been  at  those  sales,  that  he  intended  to  buy 
for  the  widow. 

I  have  further  from  the  testimony  arrive<l  at  these  con- 
clusions : 

That  Norris  permitted  the  widow  to  occupy  the  Greene 
street  property  after  the  sale,  without  rent;  the  only  rent 
he  exacted  was,  as  administrator,  for  her  occupation  before 
the  sale.  That  in  1862  and  1863,  he  made  out  accounts,  at 
her  request,  of  the  amounts  that  would  be  due  to  him  on  a 
conveyance,  according  to  the  right  claimed  by  her,  charging 
interest,  and  in  the  last  account,  compound  interest.  That 
these  accounts  included  the  York  street  property,  which  he 
assumed  he  could  induce  his  brother  to  convey. 

That  at  this  time  he  was  willing,  and  offered  tc  convey, 
and  procure  his  brother  to  convey,  on  these  terms ;  and  that 
he  actually  made  out  and  submitted  to  Mrs.  Morehouse,  for 
her  consideration,  an  unexecuted  deed  for  the  Grove  street 
property,  to  a  married  woman  in  New  York,  a  relative  of 
Mrs.  Morehouse,  named  for  that  purpose  by  her.  That  this, 
and  the  whole  proposition  to  convey,  was  then  rejected  by 
Mrs.  Morehouse,  if  not  positively,  at  least  by  not  accepting 
either.  That  her  reasons  for  this  were  these :  First,  That 
the  financial  condition  of  the  country,  in  1862  and  1863,  had 
not  recovered  from  the  severe  depression,  at  the  time  of  these 
sheriff's  sales  in  the  winter  of  1857-8,  consequent  upon  the 
failure  of  the  Ohio  Life  and  Trust,  in  the  summer  of  1857, 
and  the  numerous  large  failures  which  followed  as  its  conse- 
quence.    That   it   was   still    doubtful  if  those   prices,   with 


OCTOBER  TERM,  1871.  107 

Johns  V.  Norris. 

interest,  taxes,  and  expenses,  did  not  approach  so  nearly  to  the 
value  of  these  lots,  as  to  make  them  a  doubtful  purchase. 
The  second  reason  was,  that  Mrs.  Morehouse  was  involved  in 
liabilities  arising  out  of  her  administration,  and  did  not  want 
to  hold  any  property  in  her  own  name,  for  fear  of  such  liabil- 
ities. She  had  at  this  time  about  $2400,  collected  from  her 
husband's  business,  or  her  continuation  of  it,  and  which,  in 
good  faith,  should  have  been  applied  to  his  debts.  She  pre- 
ferred not  to  invest  this  in  redeeming  his  property  in  her  own 
name.  She  told  Noah  Norris  the  conclusion  to  which  she 
had  arrived,  if  not  her  reasons  for  it ;  and  after  taking  his 
advice  as  to  the  purcliase  of  a  house  with  it,  bought  one  in 
York  street,  in  her  daughter's  name,  for  $3000,  of  which  her 
daughter  furnished  $600.  That  after  this,  Mrs.  Morehouse 
did  not  tender  or  offer  to  pay  Noah  the  amount  due  him  on 
her  theory,  or  ask  for  a  re-conveyance  of  the  property,  until 
after  his  conveyances  to  the  other  two  defendants,  or,  in  fact, 
until  the  commencement  of  this  suit. 

That  the  assignment  of  the  mortgage  on  the  York  street 
lot,  was  in  good  faith  and  for  a  valuable  consideration. 
That  the  lot  was  bid  off,  at  the  sheriff's  sale,  by  John  D. 
Norris,  for  his  own  benefit,  and  in  good  faith  to  save  his 
debt.  That  John  D.  Norris  purchased  the  Greene  street 
property,  and  Brainard  T.  Norris  the  Grove  street  property, 
for  valuable  considerations  actually  paid,  and  without  any 
notice  or  knowledge  at  the  time  of  such  purchases,  respect- 
ively, that  Noah  Norris  had  agreeJ  to  buy  these  lots  for  the 
widow,  or  that  he  caused  or  permitted  to  be  given  out  to  anv 
one  that  he  intended  to  purchase  for  the  widow,  or  that  he 
did  any  act  that  is  charged  as  a  fraud  upon  that  sale,  except 
that  they  knew  that  he  was  then  the  administrator  of  More- 
house. The  conclusions  stated  in  this  paragraph,  are  ar- 
rived at  from  the  positive  denials  in  the  answer,  and  the 
utter  want  of  any  testimony  to  contradict  these  denials. 
And  there  is  no  evidence  from  which  such  notice  can  be 
inferred.  There  are  circumstances  surrounding  each  case 
that  warrant  suspicion,  and  that  would  give  great  support  to 
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any  positive  testimony  that  these  purchases  were  not  in  good 
faith,  and  without  notice.  The  fact  that  Brainard  made  out 
the  account,  in  1862  and  1863,  for  Mrs.  Morehouse,  is  per- 
fectly consistent  witli  the  extent  of  knowledge  admitted  by 
him ;  that  is,  that  his  father  had  offered,  or  was  willing,  that 
Mrs.  Morehouse  might  take  all  her  husband's  property,  upon 
indemnifying  him.  The  statements  of  these  two  defendants 
are  neither  impossible  nor  incredible ;  nor  are  they  so  improb- 
able as  to  cause  hesitation  in  believing  them.  As  there  is  no 
other  evidence  they  must  prevail. 

The  purchase  of  the  York  street  lot  by  John  T.  Norris,  if 
we  take  this  uncontradicted  answer  or  evidence,  is  free  from 
every  thing  that  would  amount  to  a  fraud  or  constitute  a  trust. 
He  never  promised,  directly  or  indirectly,  to  buy  for  the 
widow,  and  used  no  means  to  discourage  biddei-s.  And  the 
amount  due  on  his  mortgage  was,  probably,  more  than  any 
one  would  have  bid  at  a  cash  sale  of  this  property,  in  the 
financial  situation  of  the  country  at  that  time. 

The  questions  as  to  the  other  two  parcels,  so  far  as  Noah 
is  concerned,  depend  upon  the  contract  with  Mrs.  More- 
house, to  purchase  for  her ;  the  fraud  of  Norris  at  the  sale  ; 
and  his  duty,  as  administrator,  to  protect  the  heir  and  cred- 
itors. 

As  to  the  contract,  it  is  not  in  writing,  and  is  void  by  the 
statute  of  frauds.  In  the  case  of  Merritt  v.  Brovm,  6  C.  E. 
Green  401,  Chief  Justice  Beasley,  in  delivering  the  opinion 
of  the  court,  says:  "When,  therefore,  the  elements  of  the 
case  are  simply  a  purchase,  under  a  parol  promise  to  hold 
for  the  benefit  of  the  defendant  in  execution,  I  think  such  an 
arrangement,  the  statute  of  frauds  l)eing  set  up  as  a  defence, 
cannot  be  enforced  either  at  law  or  in  equity."  The  opinion 
subsequently  holds,  that  if  the  contract,  or  any  other  contri- 
vance, is  used  by  the  purchaser  to  obtain  the  property  in 
execution  for  an  inadequate  price,  the  title  to  equitable 
relief  is  clear ;  but  that  even  in  this  class  of  cases,  the  pur- 
chaser should  be  protected  against  all  pretences  of  a  trust 
by  parol,  unless  his  mala  fides  be  proved  by  the  clearest  and 
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most  direct  evidence.  In  that  case,  the  agreement  was  admit- 
ted in  the  answer,  and  the  statute  of  frauds  not  set  up  in  the 
defence,  and,  therefore,  could  not  protect  the  defendant.  But 
in  this  case  the  agreement  is  fully  denied  in  the  answers ;  and 
then  the  rule  in  equity  is,  that  the  statute  of  frauds  can  be 
relied  on.  The  complainant  is  then  bound  to  prove  a  legal 
agreement,  which,  in  cases  like  this,  must  be  in  writing. 
Browne  on  Stat,  of  Frauds,  §  511 ;  Ontario  Bank  v.  Root,  3 
Paige  478  ;   Cozine  v.  Graham,  2  Paige  181. 

No  relief  then  can  be  had  upon  this  agreement.  In  the 
same  case  the  Court  of  Appeals  held,  in  accordance  with  the 
opinion  of  the  Chancellor,  that  the  complainant  had  lost  his 
title  to  relief,  by  his  laches  or  delay  in  bringing  suit.  In 
that  case,  the  complainant  made  no  oifer  to  fulfill  in  two 
years;  in  the  mean  time  the  value  of  the  property  had 
increased,  and  the  defendant  had,  with  the  complainant's 
knowledge,  put  improvements  upon  it.  Here,  the  delay  was 
for  ten  years,  and  the  increase  in  value  and  the  improve- 
ments are  both  much  greater.  This  delay  must  bar  all 
remedy  on  the  contract.  Nor  is  any  mala  fides  in  regard  to 
this  contract,  proved  by  clear  evidence,  or  proved  at  all.  On 
the  contrary,  the  weight  of  evidence  is,  that  it  was  both  made 
in  good  faith  and  so  offered  to  be  fulfilled.  A  party  to  a 
contract  who,  after  a  delay  of  five  years,  without  any  offer  to 
fulfill  by  the  other  party  that  should  have  been  the  actor, 
makes  an  offer  on  his  part  to  fulfill,  which  is  declined,  and 
who,  after  waiting  two  years  longer,  sells  the  subject  of  the 
contract,  can  hardly  be  charged  with  bad  faith  in  making  it ; 
and  this  is  the  only  bad  faith  that  can  entitle  to  relief  in 
equity  on  a  parol  contract. 

The  fraud  in  the  sale,  if  any,  was  as  to  the  heir  of  More- 
house, Theresa  Johns,  or  rather  as  to  his  creditors,  for, 
evidently,  nothing  would  have  been  left  to  her  by  a  fair  sale. 
It  consisted  in  deterring  purchasers,  by  declaring  that  the 
property  was  bought  for  the  widow,  who,  by  this  means, 
would  have  acquired  the  title  for  an  inadequate  price,  to  the 
injury  of  the  creditors  and  the  heir.     If  this  was  a  fraud,  the 
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widow  was  a  party  to  it,  and  the  party  who  was  to  receive  the 
whole  benefit.  She  cannot  come  into  equity  for  relief  against 
her  confederate.  In  this  affair  her  hands  are  not  clean. 
The  complainant,  Tlieresa,  if  this  was  a  fraud  unconnected 
with  the  contract,  might  l)e  entitled  to  relief  against  it. 
She  is  the  heir,  and  has  not  participated  in  any  of  these 
transactions,  much  less  in  any  fraud.  But  she  is  entitled 
to  no  relief  founded  on  this  agreement ;  it  was  not  with  her 
or  for  her. 

But  as  against  her,  the  two  defendants,  John  D.  Norris  and 
Braiuard  T.  Norris,  must  be  regarded  as  bona  fide  purchasers 
without  notice.  There  was  no  {)retence,  on  jjart  of  the  com- 
plainants, that  eitlier  of  them  had  any  notice  or  intimation  of 
the  contrivance  to  deter  bidders,  which  was  the  only  fraud 
against  the  heir  or  the  creditors.  If  Brainard  had  been  told 
by  his  father,  when  directed  to  make  out  the  accounts,  that  lie 
had  bought  the  property  at  sheriff's  sale,  under  this  agreement 
with  Mrs.  Morehouse,  it  would  have  been  no  notice  of  this 
contrivance  in  which  the  fraud  consists ;  and  Theresa  has  no 
claim  under  the  agreement. 

It  is  claimed  that  Noah  Norris,  as  administrator,  was  trus- 
tee for  the  heir  and  creditors,  and,  therefore,  iiad  no  right  to 
purchase  any  of  the  estate  for  himself,  and  that  the  other 
defendants  had  notice  of  this  fact. 

Noah  Norris,  as  administrator,  was  a  trustee  of  the  per- 
sonal estate  for  the  creditors  and  next  of  kin.  He  had  no 
power  over  the  real  estate,  nor  trust  as  to  it.  He  could 
only  meddle  with  that  by  an  order  of  the  Orphans  Court 
that  he  should  sell  it.  Such  order  was  never  made.  Either 
he  or  the  creditors  could  have  applied  for  it.  It  was  not 
his  duty  more  than  it  was  theirs.  But  if  it  was  his  duty, 
it  was  a  duty  only  to  the  creditors,  not  to  the  heir.  His 
power  in  this  was  controlled  by  the  mortgagees  and  the 
foreclosure  suits,  one  of  which  was  commenced  before  the 
grant  of  administration  to  him.  He,  as  administrator,  had 
no  right  to  the  surplus  on  these  sales,  except  to  pay  debts; 
and  even  for  that  purpose  it  was  doubtful,  until  the  act  of 
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March  31st,  1869,  whether  he  could  have  obtained  the  sur- 
plus of  a  sale  made  more  than  a  year  after  Morehouse's  death. 
Theresa  could  have  obtained  it,  if  not  needed  by  the  creditors. 
He  could  not  have  prevented  her.  It  was  not  only  not  his  duty 
to  apply  for  her,  but  he  could  not  have  applied  for  her  unless 
specially  authorized  by  her.  Under  the  law,  as  it  now  stands, 
the  administrator  can  only  get  so  much  of  such  surplus  as  is 
needed  for  the  payment  of  debts;  the  residue  will  be  ordered 
to  be  paid  to  the  heir,  not  through  the  administrator,  but  di- 
rectly. Norris  was  in  no  sense  a  trustee  for  Theresa  as  to  her 
father's  real  estate.  And  she  can  have  no  remedy  as  against 
him,  or  his  vendees,  founded  on  such  supposed  trust. 

There  is  no  need  to  determine  that  he  was  such  trustee  as 
to  creditors,  until  a  suit  shall  be  brought  by  them. 

The  bill  must  be  dismissed. 
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1.  Every  person,  whatever  his  office  or  dignity,  is  bound  to  appear  and 
testify  in  courts  of  justice  when  required  to  do  so  by  proper  process,  unless 
he  has  a  lawful  excuse.  The  dignity  of  the  office,  or  the  mere  fact  of  offi- 
cial position,  is  not  of  itself  an  excuse ;  and  whether  the  official  engage- 
ments are  sufficient,  must  be  determined  by  the  circumstances  of  each  case. 

2.  The  Governor  will  not  be  compelled  to  produce  in  court  any  paper  or 
document  in  his  possession ;  he  will  be  allowed  to  withhold  it,  or  any  part 
of  it,  if,  in  his  opinion,  his  official  duty  requires  him  to  do  so. 

3.  The  Governor  cannot  be  examined  as  to  his  reasons  for  not  signing 
an  act  of  the  legislature,  nor  as  to  his  action  in  any  respect  regarding  it. 
But  he  is  bound  to  appear  and  testify  a.s  to  the  time  an  act  was  delivered 
to  him. 

4.  An  order  to  testify  is  an  unusual  practice,  and  ought  not  to  be  made 
against  the  Executive  of  the  state. 

5.  In  the  case  of  the  Executive,  the  court  would  hardly  entertain  pro- 
ceedings to  compel  him  to  testify  by  adjudging  him  in  contempt.  It  will 
be  presumed  that  the  Chief  Magistrate  intends  no  contempt. 

6.  If  the  Governor,  without  sufficient  or  lawful  reason,  refuses  to  appear 
and  testify,  he  is,  like  all  other  citizens,  liable  to  respond  in  damages  to 
any  party  injured  by  his  refusal. 
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Ill  this  case,  a  subpoena  duces  tecum  had  been  served  upon 
his  Excellency  the  Governor,  commanding  him,  by  his  indi- 
vidual name,  to  apj)ear  and  testify  before  an  examiner  of  this 
court,  and  to  bring  with  him  an  engrossed  copy  of  a  private 
statute  which  had  passed  both  houses  of  the  legislature  on  the 
30th  of  March,  1871,  and  been  sent  to  him,  as  Governor,  for 
his  approval.  The  Governor  declined  to  obey  this  subpoena^ 
and  sent  to  this  court  a  letter  now  on  file,  stating  that  he  did 
not  decline  out  of  any  disrespect  to  the  coui-t  or  to  the  law^ 
but  because  he  thought  his  duty  required  of  him  not  to  appear 
or  to  produce  the  paper  required,  or  to  submit  his  official  acts,  as 
Governor,  to  the  scrutiny  of  any  court.  An  order  was  granted 
that  the  Governor  should  show  cause  why  he  should  not 
appear  and  testify,  and  })roduce  the  copy  of  the  act. 

On  the  hearing  of  tiie  rule,  Cortlaiidt  Parker,  esquire, 
appeared  as  counsel  to  show  cause  against  the  rule,  and  read 
and  placed  on  file  a  letter  of  tiie  Governor,  directing  him  to 
appear  and  show  cause  against  the  rule.  In  this  the  Gov- 
ernor stated  that  he  had  placed  the  engrossed  bill  in  the 
state  library,  in  the  custody  of  the  librarian,  with  direc- 
tions that  no  one  should  be  permitted  to  have  access  to  it, 
except  upon  his  order  or  that  of  the  Chancellor.  He  states 
that  by  his  official  register,  the  bill  appears  to  have  been 
presented  to  him  on  the  4th  of  April,  the  legislature  ad- 
journing on  the  6th,  at  noon.  That  the  proraotere  of  the 
act  contend  that  it  was  presented  to  him  on  the  evening  of 
the  30th  of  March,  but  that  if  this  was  true,  yet  as  the 
leo-islature  was  not  in  session  on  Saturday,  the  1st  of  April, 
and  it  has  been  the  custom  of  the  executive  not  to  regard 
any  day  in  which  the  legislature  was  not  in  session  as  part 
of  the  five  days  in  which  he  is  required  to  return  a  bill,  and 
as  parts  of  days  are  not  counted,  he  was  of  opinion  that  he 
had  the  power  to  prevent  this  bill  from  being  a  law  by 
retaining  it.  That  he  disapproved  of  tiie  bill,  and  retained 
it  with  the  intention  of  preventing  it  from  becoming  a  law. 
That  as,  in  his  opinion,  it  did  not  become  a  law,  he  was  not 
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required  to  deposit  it  in  the  office  of  the  Secretary  of  State, 
and  did  not  so  deposit  it. 

Mr.  R.  S.  Gh'een,  in  support  of  the  rule. 
Mr.  C.  Parker,  contra. 

The  Chancellor. 

The  subpoena  was  directed  to  the  Governor,  by  his  individ- 
ual name,  and  not  as  Governor.  Every  person,  whatever  his 
office  or  dignity,  is  bound  to  appear  and  testify  in  courts  of 
justice  when  required  to  do  so  by  proper  process,  unless  he 
has  a  lawful  excuse.  The  official  engagements  and  duties 
of  the  higher  officers  of  government  may  be,  and  in,  many 
cases  are,  a  sufficient  excuse.  The  dignity  of  the  office,  or 
the  mere  fact  of  official  position,  is  not  of  itself  an  excuse, 
and  whether  the  official  engagements  are  sufficient,  must  be 
determined  from  the  circumstances  of  each  case.  Whether 
the  highest  officer  in  the  government  or  state  will  be  com- 
pelled to  produce  in  court  any  paper  or  document  in  his  pos- 
session, is  a  different  question.  And  the  rule  adopted  in 
such  cases  is,  that  he  will  be  allowed  to  withhold  any  paper 
or  document  in  his  possession,  or  any  part  of  it,  if,  in  his 
opinion,  his  official  duty  requires  him  to  do  so.  These  were 
the  rules  adopted  by  Chief  Justice  Marshall  in  the  trial  of 
Aaron  Burr.  He  allowed  a  subpoena  duces  tecum  to  Presi- 
dent Jefferson  and  held  that  he  was  bound  to  appear,  but 
that  he  should  be  allowed  to  keep  back  any  document,  or 
part  of  a  document,  which  he  thought  ought  not  to  be  pro- 
duced.    1  Burr's  Trial  182 ;  2  Ibid.  535-6. 

The  same  view  was  taken  by  Chief  Justice  Tilghman  in 
Oray  v.  Pentland,  2  Serg.  &  Raiole  23.  His  seeming  ap- 
proval of  the  action  of  the  Court  of  Common  Pleas  in  re- 
fusing a  subpoena  duces  tecum  to  the  Governor,  was  based 
upon  the  right  of  the  Governor  to  withhold'  the  document  at 
his  discretion. 

The  Governor    having   placed  this  paper  where  it  can  be 
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examined  and  produced  in  evidence  before  the  examiner,, 
upon  the  order  of  tiiis  court,  there  is  no  further  question  as 
to  the  production  of  the  paper.  An  order  for  its  production 
has  been  made.  The  production  of  the  document  can  be  of 
injury  to  no  one ;  it  is  a  private  act,  passed  by  both  houses^ 
and  its  contents,  and  the  fact  of  its  passage,  are  known. 
Whether  this  act  is  a  law,  and  what  are  its  contents,  are,  or 
may  be,  material  in  the  pending  suit.  From  the  facts  stated 
and  alleged,  it  may  be  a  grave  question  wiiether  or  not  this 
act  became  a  law.  The  time  when  it  was  delivered  to  the 
Governor,  may  be  a  very  material  fact  in  determining  that 
question.  That  is  a  proper  question  for  the  courts  to  deter- 
mine. They  may  arrive  at  a  conclusion  different  from  that 
of  the  Governor ;  and  if  they  do,  it  will  be  their  duty  ta 
decide  according  to  their  own  views,  as  the  Governor,  in 
his  action,  must  be  governed  exclusively  by  his  views.  The 
Governor  cannot  be  examined  as  to  his  reasons  for  not  sign- 
ing the  bill,  nor  as  to  his  action  in  any  respect  regarding  it. 
But  there  is  no  reason  why  he  should  not  be  called  upon  to 
testify  as  to  the  time  it  was  delivered  to  him  ;  that  is  a  bare 
fact,  that  includes  no  action  on  his  part.  To  this  extent,  at 
least,  I  am  of  opinion  that  he  is  bound  to  appear  and  testify. 
But  I  will  make  no  order  on  him  for  that  purpose.  The 
subpoena  was  rightly  issued,  without  the  order  of  the  court.^ 
These  writs,  like  all  other  process  to  appear,  are  issued  by 
the  clerk,  upon  application  of  the  party  or  his  solicitor. 
Such  is  the  settled  practice.  An  order  to  testify  is  an  unu- 
sual, if  not  unheard  of,  practice.  Such  order  ought  not  ta 
be  made  against  the  Executive  of  the  state,  because  it  might 
bring  the  Executive  in  conflict  with  the  judiciary.  If  the 
Executive  thinks  he  ought  to  testify,  in  compliance  with  the 
opinion  of  the  court,  he  will  do  it  without  an  order ;  if  he 
thinks  it  to  be  his  official  duty,  in  protecting  the  right  and 
dignity  of  his  office,  he  will  not  comply,  even  if  directed  by 
an  order.  And  hi  his  case,  the  court  would  hardly  enter- 
tain proceedings  to  compel  him,  by  adjudging  him  in  con- 
tempt.     It   will    be   presumed    that   the  Chief  Magistrate 
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intends  no  contempt,  but  that  his  action  is  in  accordance  with 
his  views  of  his  official  duty.  And  in  the  present  case  that 
presumption  amounts  to  a  certainty.  Chief  Justice  Marshall, 
on  the  trial  of  Burr,  vol.  2,  p.  536,  remarks :  "  In  no  case 
of  this  kind  would  a  court  be  required  to  proceed  against  the 
President,  as  an  ordinary  individual.  The  objections  to  such 
course  are  so  strong  and  so  obvious  that  all  must  acknowledge 
them." 

If  the  Governor,  without  sufficient  or  lawful  reasons,  refuses 
to  appear  and  testify,  he  is,  like  all  other  citizens,  liable  to  re- 
spond in  damages  to  any  party  injured  by  his  refusal. 

It  is  possible  that  there  may  be  cases  where  courts,  from  the 
conduct  of  an  Executive,  might  deem  it  proper  to  proceed 
against  him  for  contempt.  But  this  is  not  one  of  them,  and 
the  party  here  must  be  left  to  his  civil  remedy. 


Davis  vs.  Headley.* 


1.  In  the  absence  of  any  evidence  to  show  the  effect  in  the  courts  of 
another  state,  of  a  judgment  or  decree  obtained  in  that  state,  this  court  must 
give  such  effect  to  the  judgment  as  is  indicated  by  the  plain  meaning  of  its 
words,  and  as  would  be  given  by  the  rules  of  law  in  this  state  to  a  like 
judgment  of  its  own  courts. 

2.  The  reversal  of  a  judgment  generally,  for  a  specified  error  alleged  to 
be  the  only  error,  is  a  reversal  of  the  whole  judgment,  and  not  only  of  the 
part  held  to  be  erroneous. 

3.  The  liability  of  a  defendant  as  the  representative  of  a  party  dying 
pendente  lite,  like  any  other  fact  upon  which  a  decree  is  founded,  must 
appear  by  the  record,  and  not  by  proof  only. 

4.  Courts  of  equity  will  decree  the  performance  of  contracts  relating  to 
lands  without  their  jurisdiction.  But  in  such  cases,  the  decree  cannot  affect 
the  land,  but  can  only  be  enforced  when  the  court  has  jui-isdiction  of  the 
person  of  the  defendant,  and  thus  compel  him  to  execute  the  conveyance. 
In  such  case  it  is  the  conveyance,  not  the  decree,  that  has  effect. 

5.  A  judgment  by  a  court  of  another  state  that  a  deed  given  for  lands  in 
this  state  is  void,  is  a  judgment  as  to  the  title  of  lands   here,  which  that 

*  Cited  in  Doughty  v.  Doughty,  12  C.  E.  Gr.  319. 
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court  has  no  jurisdiction  to  make.  And  it  has  no  jurisdiction  to  decree  a 
conveyance  or  delivery  of  possession  founded  on  that  decree.  This  rule  is 
not  varied  by  the  Federal  Constitution,  or  the  act  of  Congress,  declaring 
that  the  records  and  judicial  proceedings  of  the  courts  of  any  state  shall 
have  such  faith  and  credit  given  to  them  in  the  courts  of  another  state,  as 
they  hatl  by  law  or  usage  in  the  courts  of  the  state  whence  they  were  taken. 

6.  This  court  will  not  enforce  a  judgment  of  a  court  of  another  state 
obtained  by  fraud.  And  in  a  court  of  equity  it  can  make  no  difference 
whether  the  fraud  is  set  up  in  defence,  or  is  in  support  of  a  suit  to  restrain 
further  proceedings  on  the  judgment.  It  will  not  inquire  into  or  examine 
the  merits  of  such  judgment ;  but  when  the  case  shown  by  the  record  is  such 
that  no  court  could,  upon  any  principles  of  law,  have  given  the  judgment 
unless  imposed  upon,  tliis  will  be  regarded  and  taken  as  proof  that  the 
judgment  was  obtained  by  fraud  on  the  court. 

7.  A  court  of  equity  will  not  entertain  a  suit  for  a  specific  sum  of  money, 
recovered  by  the  judgment  of  a  court  in  another  state. 


This  cause  was  argued  on  final  hearing,  upon  bill,  answer, 
replication,  and  proofs. 

Mr.  Vanatta,  for  complainant. 

Mr.  McCarter,  for  defendants. 

The  Chancellor. 

The  complainant  is  Elizabeth  Davis,  the  universal  legatee 
and  devisee  of  Joseph  H.  Davis,  deceased,  and  administra- 
trix with  his  will  annexed.  The  suit  was  brought  against 
Samuel  F.  Headley,  to  enforce  a  decree  obtained  by  J.  H. 
Davis  against  him  in  the  courts  of  Kentucky ;  his  wife,  the 
defendant,  Maria  J.  Headley,  was  joined,  because  of  her 
inchoate  right  of  dower  in  lands  in  this  state,  supposed  to  be 
affected  by  the  decree. 

S.  F.  Headley  answered  alone,  without  his  wife.  After 
issue,  while  the  testimony  was  being  taken,  lie  died,  and  by 
an  order  made  in  the  cause,  reciting  that,  by  his  will,  his 
son,  J.  B.  Headley,  was  appointed  an  executor  thereof,  with 
the  defendant,  Maria  J.  Headley,  the  said  J.  B.  Headley, 
executor  of  the  will,  and  Elizabeth  Bentley,  a  daughter,  heir 
and  devisee  of  the  testator,  with  her  husband,  were  directed 
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to  be  made  defendants  in  place  of  the  testator.  The  order 
directed  that  a  copy  be  served  on  them  within  thirty  days 
from  its  date,  and  that  they  should  answer  in  thirty  days 
from  the  service.  Those  substituted  defendants  did  not 
appeal',  nor  did  the  complainant  file  any  appearance  for 
them. 

J.  Boyd  Headley  afterwards  died,  and  no  one  was  made 
defendant  in  his  stead. 

The  judgment  sought  to  be  enforced  is  a  judgment  or  de- 
cree of  the  Circuit  Court  of  Lawrence  county,  Kentucky,  on 
a  petition  in  equity.  That  court  has  jurisdiction  both  of 
matters  of  law  and  of  matters  of  equity.  A  decree  was  made 
by  it  in  that  suit,  in  which  J.  H.  Davis  was  plaintiff,  and  S. 
F.  Headley,  defendant,  in  October,  1859,  by  which  it  was 
decreed,  among  other  things,  that  the  conveyance  by  Davis  to 
Headley,  of  certain  property  in  Morristown,  in  this  state,  be 
rescinded,  set  aside,  and  held  for  naught,  and  that  Headley 
ehould  restore  to  Davis  the  possession  thereof,  and  that 
Headley  should  be  forever  restrained  from  setting  up  that 
conveyance  in  any  suit  touching  that  property.  It  was  also 
adjudged  that  Davis  should  recover  from  Headley  $500  with 
interest  from  December  12th,  1857,  until  paid,  and  his  costs 
of  that  suit. 

From  this  judgment  Headley  appealed,  upon  its  being  ren- 
dered. The  Court  of  Appeals  of  Kentucky  has  jurisdiction 
of  such  appeals,  and  is  the  court  of  the  last  resort.  In  it  the 
appeal  remained  until  January  Terra,  1862.  At  that  term 
the  court  determined  the  appeal,  upon  whose  motion  is  not 
shown  by  the  record  or  any  evidence  in  the  cause.  It  ad- 
judged that  the  decree  for  $500  was  erroneous,  that  it  should 
have  been  for  $213.50.  The  record  then  states:  "We  per- 
ceive no  other  error  in  the  judgment,  but  for  the  error  above 
mentioned,  and  on  that  ground  alone,  the  judgment  is  re- 
versed, and  the  cause  remanded  for  further  proceedings,  not 
inconsistent  with  this  opinion." 

Upon  this  judgment  being  remitted  to  the  Circuit  Court, 
judgment  was   entered    thereon    in   that   court    as  follows: 
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"The  opinion  of  tlie  Court  of  Appeals  having  been  filed 
herein,  it  is  now  ordered  and  adjudged,  in  obedience  to  the 
directions  of  the  opinion,  that  tlie  plaintiff,  Davis,  recover  of 
the  defendant,  Headley,  the  sum  of  $213.50,  with  interest 
thereon  at  the  rate  of  six  per  centum  per  annum,  i'rom  the 
12th  day  of  December,  1857,  and  the  costs  accruing  since  the 
return  of  the  case  from  the  Court  of  Ajjpeals;  and  the  de- 
fendant is  forever  barred  and  enjoined  from  enforcing  the 
payment  of  any  part  of  the  $500  agreed  by  the  plaintiff  to 
be  ])aid  for  one-sixth  of  the  stock  or  interest  of  the  unorgan- 
ized corporation,  for  which  a  charter  was  granted  by  the 
legislature  of  Kentucky.     The  parties  are   hence  dismissed." 

These  are  the  judgments  as  contained  in  the  record  certified 
according  to  the  act  of  Congress,  and  as  set  out  in  the  bill. 
No  evidence  has  been  offered  as  to  the  effect  of  these  judg- 
ments in  the  courts  of  Kentucky,  except  that  it  is  shown  that 
these  are  courts  of  record,  and  that  their  judgments  cannot 
be  impeached  collaterally.  But  upon  the  question  whether, 
in  Kentucky,  this  reversal  would  be  regarded  as  it  imports  to 
be  upon  its  face,  a  reversal  of  the  whole  judgment  below, 
nothing  is  shown. 

This  court  must,  therefore,  give  such  effect  to  this  judg- 
ment as  is  indicated  by  the  plain  meaning  of  its  words,  and 
as  would  be  given  to  it  by  the  rules  of  law  in  this  state.  The 
Court  of  Appeals  find  one  error  in  the  judgment;  that  error 
is  specified,  and  then  its  judgment  plainly  and  directly  is, 
that  on  that  ground,  and  that  alone,  the  judgment  of  the 
Circuit  Court  is  reversed,  and  the  cause  is  remanded.  The 
appeal  is  from  the  whole  judgment  below,  not  from  any  part 
of  it,  and  the  reversal  is  of  the  whole.  The  Kentucky  civil 
code,  then  in  force,  provides.  Title  XII,  §  575,  "  That  a  judg- 
ment or  final  order  may  be  reversed  or  modified  by  the  Court 
of  Appeals,  for  errors  appearing  in  the  record." 

The  court  then  could,  and  perhaps  ought  to,  have  modi- 
fied the  judgment  of  the  Circuit  Court.  But  it  was  not  done; 
the  judgment  below  was  simply  reversed,  and  the  record 
remanded,  with  the  declaration  that  there  was  but  one  error 
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in  it.  It  was  remanded  for  further  proceedings  in  the  court 
below.  That  court  could,  thereupon,  have  given  judgment 
for  the  rescission  of  the  contract,  and  restoring  the  Morris- 
town  property,  and  the  other  relief  given  by  its  first  judg- 
ment, reducing  the  amount  of  money  recovei-ed.  This  would 
seem  to  be  the  correct  practice.  But  this  was  not  done,  the 
judgment  was  entered  for  the  money  alone.  Every  other 
part  of  the  original  judgment  remains  reversed.  It  seems 
to  me  that  this  is  the  only  effect  that  would  be  given  to  this 
judgment  in  Kentucky.  An  examination  of  the  state  code 
of  practice  in  civil  cases,  adopted  in  1852,  and  all  the  supple- 
ments to  it,  though  not  offered  in  evidence,  has  not  changed 
this  conclusion.  As  there  is  no  judgment  in  force  relating  to 
the  Morristown  property,  the  relief  must  he  refused,  so  far  as 
that  is  concerned. 

No  decree  can  be  given  for  the  recovery  of  the  amount  of 
money  for  which  the  judgment  was  eventually  rendered  in 
Kentucky,  because  there  is  no  personal  representative  of 
Headley  before  the  court,  against  whom  such  relief  could  be 
prayed  for.  Mrs.  Headley  may  have  been  appointed  execu- 
tor of  his  will,  with  J.  Boyd  Headley,  deceased.  But  it  does 
not  appear  in  the  record  or  proceedings,  that  letters  testa- 
mentary were  granted  to  her,  or  that  she  ever  acted  as  such. 
Her  liability,  like  any  other  fact  on  which  a  decree  is 
founded,  must  ap[)ear  by  the  record,  not  by  proof  only.  A 
recovery  can  only  be  had  secundum  allegata  et  probata. 
She  was,  individually,  a  party  to  the  suit,  so  far  as  her  right 
of  dower  was  concerned  ;  but  the  right  to  recover  on  this 
judgment,  does  not  survive  as  against  her,  and  she  has  never 
been  made  a  party,  as  executrix,  so  that  she  could  have  an 
f)pportunity  to  plead  no  assets,  or  any  other  defence  peculiar 
to  an  executor. 

Besides  these,  there  are  other  fatal  obstacles  to  a  recovery 
in  this  suit,  even  had  the  original  decree  in  the  Circuit  Court 
remained  without  appeal,  or  been  modified  and  affirmed  on 
appeal,  or  been  entered  anew  in  the  Circuit  Court  as  modified 
by  the  Court  of  Appeals. 
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In  the  first  place,  the  real  [property  at  Morristown,  one  of 
the  principal  subjects  of  tlie  decree,  being  in  this  state,  was 
not  within  the  jurisdiction  of  the  courts  of  Kentucky;  they 
could  make  no  decree  that  would  aflPect,  or  in  any  way 
change,  the  title  to  it.  It  is  a  well  settled  principle  of  law  in 
the  decisions  in  England  and  this  country,  and  acquiesced  in 
by  the  jurists  of  all  civilized  nations,  (and  thus  part  of  the 
jus  gentium,), that  immovable  property,  known  to  the  com- 
mon law  as  real  estate,  is  exclusively  subject  to  the  laws  and 
jurisdiction  of  the  courts  of  the  nation  or  state  in  which  it  is 
located.  No  other  laws  or  courts  can  affect  it.  Story's 
Confl.  of  Laws,  §  591.  I  find  no  case  in  which  a  statute, 
judgment,  or  proceeding  in  one  country,  has  been  held  to 
affect  such  property  when  situate  in  another  country,  or 
beyond  the  jurisdiction  of  the  sovereign  or  court  making  the 
statute  or  decree. 

Courts  of  equity  in  England  and  America,  by  a  long 
series  of  decisions  from  that  of  Lord  Hardwicke  in  the  case 
of  Pmn  V.  Lord  Jjaltimore,  1  Ves.  444,  to  this  time,  have 
decreed  the  performance  of  contracts  relating  to  lands  with- 
out their  jurisdiction.  But  in  these  cases  it  is  admitted,  as 
it  was  by  Lord  Hardwicke,  that  these  decrees  could  not  affect 
the  land,  but  could  only  be  enforced  when  the  court  had 
jurisdiction  of  the  person  of  the  defendant,  and  thus  compel 
him  actually  to  execute  the  conveyance.  In  such  cases  it  is 
the  conveyance,  not  the  decree,  that  has  effect.  These  decisions 
will  be  found  collected  in  the  notes,  in  the  English  and 
American  editions,  to  Perm  v.  Loi'd  Baltimore,  in  3  Leading 
Cases  in  Equity  787. 

A  recovery  in  the  courts  of  Kentucky  in  a  real  action  to 
try  the  title  of  lands  in  New  Jersey,  or  in  an  ejectment  for 
the  possession,  would  be  a  perfect  imllity ;  no  action  could  be 
brought  upon  it  here  to  obtain  execution  of  it.  It  would  be 
simply  void.  A  decree  to  deliver  possession  of  lands  in  New 
Jersey  might  be  enforced  by  the  courts  of  Kentucky  ;  if  in 
possession  of  the  person  of  the  defendant  he  could  be  im- 
prisoned, or  even  subjected    to  ]jeine  fort  et  dure  until    he 
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actually  delivered  it.  But  such  judgment  would  not  be 
enforced  by  the  courts  of  this  state ;  it  would  be  giving  the 
jurisdiction,  as  to  the  right  to  real  estate,  to  the  courts  of 
Kentucky,  and  leave  to  the  courts  of  this  state  only  the  min- 
isterial duty  of  executing  these  decrees.  And  the  title  to  real 
estate  in  New  Jersey  could  be  tried  in  any  state  in  which  the 
owner  chanced  to  travel,  if  suit  was  brought  against  him  there, 
and  a  judgment  in  Texas  that  lands  in  New  Jersey  of  an  in- 
testate dying  in  1860,  vested  in  his  eldest  son  exclusively, 
would  have  to  be  executed  here. 

The  enforcement  of  a  decree  by  attachment  is  the  putting 
it  in  executi(m;  it  is,  in  that  case,  the  process  of  execution. 
The  only  effect  of  a  foreign  judgment  is,  that  it  entitles  the 
plaintiff  to  a  new  decree,  not  to  the  process  of  the  court  of 
another  state. 

The  judgment  in  tliis  case,  that  the  deed  was  void,  was  a 
judgment  as  to  the  title  of  lands  in  this  state,  which  the 
Kentucky  courts  had  no  jurisdiction  to  make ;  and  they  had 
no  jurisdiction  to  decree  a  conveyance  or  delivery  of  posses- 
sion, founded  on  that  decree.  This  differs  from  the  case  of 
a  contract  to  convey  lands,  which  is  a  personal  obligation  to 
be  determined  by  any  court  having  jurisdiction  of  the  par- 
ties. 

Nor  is  the  general  rule  of  law  varied  by  the  Federal 
Constitution,  or  the  act  of  Congress,  declaring  tiiat  the 
records  and  judicial  proceedings  of  the  courts  of  any  state, 
shall  have  such  faith  and  credit  given  to  them,  as  they  had 
by  law  or  usage  in  the  courts  of  such  state.  Justice  Story,  in 
his  Commentaries  on  the  Conflict  of  Laws,  §  609,  says:  "  But 
this  does  not  prevent  an  inquiry  into  the  jurisdiction  of  the 
court  in  which  the  original  judgment  was  rendered,  to  pro- 
nounce the  judgment,  nor  an  inquiry  into  the  right  of  the 
state  to  exercise  authority  over  the  parties  or  the  subject 
matie)\  nor  an  inquiry  whether  the  judgment  is  founded  in, 
and  impeachable  for,  a  manifest  fraud.  The  Constitution  did 
not  mean  to  confer  any  new  power  upon  the  states,  but  sim- 
ply to  regulate  the  effect  of  their  acknowledged  jurisdiction 
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over  persons  and  things  within  their  territory.  It  did  not 
make  the  judgments  of  other  states  domestic  judgments,  but 
only  gave  a  general  validity,  faith  and  credit  to  them  as 
evidence.  No  execution  can  issue  upon  such  judgment, 
without  a  new  suit  in  the  tribunals  of  other  states." 

The  Supreme  Court  of  the  United  States  in  UArcy  v. 
Ketchum,  11  Hotc.  165;  and  the  state  courts  in  Starbuck  v. 
Murray,  5  Wend.  148 ;  Shumivay  v.  Stillman,  6  Ibid.  447 ; 
Gleason  v.  Dodd,  4  Ifetc.  333 ;  Ewer  v.  Cojin,  1  Gush.  28 ; 
Aldrich  v.  Kinney,  4  Conn.  380;  McKean  v.  Beedey,  31 
Maine  R.  316;  Arndt  v.  Arndt,  15  Ohio  33;  Moulin  v. 
Insurance  Co.,  4  Zab.  222,  and  in  many  other  cases,  liave 
held  that  the  act  of  Congress  gave  no  validity  to  judgments 
against  a  person  not  within  the  jurisdiction  of  the  court  that 
gave  it,  which,  of  course  and  a  fortiori,  would  include  any 
case  in  which  the  court  had  not  jurisdiction  of  the  cause  or 
subject  matter. 

No  case  could  be  devised  to  illustrate  the  soundness  of 
this  position  better  than  the  present.  Davis  and  Headley 
both  resided  in  Morristown.  Davis  sold  a  house  and  lot 
there  to  Headley,  for  $9000 ;  in  payment,  not  in  exchange, 
for  which  Headley  conveyed  to  him  one-sixth  of  two  tracts 
of  land  in  Kentucky,  and  agreed  after  five  months,  on  a  cer- 
tain contingency,  to  convey  certain  other  lands  in  Kentucky, 
and  shares  in  a  mining  company.  In  a  suit  brought  in 
Kentucky,  while  both  parties  resided  here,  for  damages 
for  failure  in  title  of  the  lands  conveyed,  and  non  per- 
formance of  the  contract  to  convey  the  other  property, 
the  Kentucky  court  declares  the  conveyance  of  the  Morris- 
town  property  to  Headley  void.  No  such  judgment  could 
have  been  rendered  in  New  Jersey,  or  according  to  the  law 
rei  sitae. 

A  judgment  in  New  Jersey  could  not  change  the  title  to 
lands  in  New  York.  Nor  could  a  recovery  in  the  Monmouth 
Circuit  in  ejectment,  or  any  other  action  determined  upon 
the  title,  aifect  the  title  to  lands  in  Essex,  or  be  enforced  by 
an   action    brought    in    the   countv  in  which    the   lands  are 
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situate.     It  would  be  void  as  the  judgment  of  a  court  not 
having  jurisdiction  of  the  subject  matter. 

The  Kentucky  judgments  must  also  be  held  void  for  fraud 
in  obtaining  them.  That  fraud  will  avoid  a  judgment  of 
another  state,  is  laid  down  by  Story  in  the  jjassage  cited, 
and  many  other  authorities.  Courts  of  equity  will  set  aside 
judgments  of  their  own  state,  and  of  otlier  states  on  this 
ground.  Moore  v.  Gamble,  1  Stockt.  246;  Tomkins  v. 
Tomkim,  3  Ibid.  512 ;  Glover  v.  Hedges,  Saxt.  119 ;  Pow- 
ers' Ex'rs  V.  Butler's  Adm'r,  3  Green's  Ch.  465 ;  Fearce  v 
Olney,  20  Conn.  544;  Bobson  v.  Fearce,  2  Kern.  (11  N.  Y.) 
156. 

In  Fearce  v.  Olney  a  judgment  was  obtained  in  New  York, 
after  fraud  in  violation  of  a  promise  to  the  defendant,  that 
the  suit  should  not  be  proceeded  in  without  further  notice  to 
him.  The  court  in  Connecticut,  for  this  fraud  in  obtaining 
the  judgment,  declared  it  void,  and  restrained  further  pro- 
ceeding upon  it ;  and  this  was  held  in  Dobson  v.  Fearce,  to 
be  a  valid  defence  in  another  action  brought  upon  that  judg- 
ment in  New  York. 

In  this  case  it  is  proved  to  my  satisfaction,  that  Headley 
settled  this  suit  in  Kentucky  with  Davis  in  1857,  after  which 
Davis,  in  fraud  of  that  settlement,  proceeded  in  Kentucky. 
That  again  in  1860,  after  Headley  had  appealed,  another  set- 
tlement was  had,  and  that  all  subsequent  proceedings,  includ- 
ing the  judgment  in  the  Court  of  Appeals,  and  in  the  Circuit 
after  the  remittitur,  were  in  fraud  of  that  settlement,  and 
without  the  knowledge  or  action  of  Headley.  This  fraud  is 
of  the  same  kind  as  that  in  Fearce  v.  Olney. 

It  is  true,  in  this  case  fraud  is  set  up  in  defence,  in  that  it 
was  in  support  of  a  suit  to  set  aside  the  judgment,  or  rather  to 
restrain  further  proceedings  on  it.  But  in  a  court  of  equity, 
this  will  make  no  difference ;  it  will  not  lend  its  aid  to  enforce 
a  judgment  obtained  by  fraud,  when  that  fraud  is  shown.  The 
complainant  must  come  with  clean  hands  in  the  matter  on 
which  relief  is  sought. 

The  publicists  make  a  distinction  as  between  foreign  judg- 
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ments  when  used  in  defence,  to  show  that  the  matter  sued 
for  is  res  adjudicata,  and  when  sought  to  be  enforced  by  the 
courts  of  another  sovereign.  They  hold  that  no  court  is 
bound  to  enforce  a  judgment  of  another  sovereignty  when  it 
is  apparently  unjust  and  against  universally  acknowledged 
principles  of  right.     Story  on  Confl.  of  Larvs,  §§  593,  599,  618. 

Besides  the  fraud  in  proceeding  in  this  suit  after  the  set- 
tlements, the  record  itself,  which  contains,  as  required  by 
the  code  of  Kentucky,  the  documents  on  which  the  suit  is 
founded,  shows  that  the  cause  of  action  on  which  the  suit  of 
Davis  was  based,  was  utterly  without  foundation  in  law  or 
the  i)rinciples  of  law  and  equity,  as  acknowledged  in  all 
countries  and  recognized  as  the  jus  gentium.  This  is  so 
evident  that  it  is  impossible  to  avoid  tiie  conviction  that 
these  judgments  in  Kentucky  must  have  been  procured  by 
fraud  on  the  courts  tiiat  autliorized  their  entry,  by  conceal- 
ing or  misrepresenting  the  facts  contained  in  the  record 
when  moving  for  the  judgment. 

The  proceeding  by  which  the  title  to  the  one-sixtii  of  the 
fifteen  hundred  acre  tract  is  alleged  to  be  affected,  was  a  suit 
begun  after  tiie  conveyance  to  Davis,  against  Headley  and 
one  MacHenry,  on  two  commercial  endorsements  of  Mac- 
Henry,  to  which  Headley  was  made  a  party,  according  to 
some  law  in  Kentucky,  because  he  owed  MacHenry,  and  on 
an  alleged  promise  of  Headley  to  pay  the  notes  endorsed  by 
MacHenry,  and  an  attachment  prayed  against  Headley 's 
land,  because  he  was  returned  as  a  non-resident.  Judgment 
was  given  in  this  suit  against  both,  and  the  fifteen  hundred 
acre  tract  sold  to  pay  it.  The  title  of  Davis  could  not  be 
affected  by  sale  to  satisfy  a  judgment  in  a  suit  begun  after 
the  conveyance  to  him,  to  which  he  was  no  party.  The  suit 
by  which  the  title  to  the  one  thousand  acre  tract  was  alleged 
to  be  affected,  was  also  begun  after  the  deed  to  Davis,  and 
without  making  him  a  party,  and  the  judgment  left  an 
undivided  fourth  of  the  tract  in  Headley,  more  than  suffi- 
cient to  ensure  the  sixth  conveyed  to  Davis  unaffected  by 
the  decree,  even  if  it  could  have  affected  Davis. 
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The  only  other  stipulation  on  Head  ley's  part,  was  one  to 
convey  one-sixth  of  an  eight  hundred  acre  tract,  and  a  cor- 
porator's right  in  a  mining  company,  joined  in  one  article, 
which  expressly  provided  that  before  he  should  be  bound  to 
convey  either,  Davis  should  pay  him  $545.63,  which  the 
petition  admitted  had  not  been  paid,  either  by  Davis  or  one 
Goodall,  to  whom  the  petition  alleged  Davis  had  agreed  to 
look  for  it,  but  it  stated  no  release  from  the  condition  that 
Headley  need  not  convey  until  payment. 

On  sucli  a  record,  no  judgment  could  be  obtained  without 
fraud  or  imposition  on  the  court.  This  fraud  is  a  defence  to 
the  judgment.  Had  it  been  positively  shown,  by  such  proof 
as  would  overcome  this  presumption,  that  this  error  had 
been  committed  by  the  court  by  mistake  or  perverseness,  it 
might  not  have  affected  the  judgment  in  this  collateral  way. 

The  principles  adopted  by  the  Supreme  Court  of  this  state 
in  Munday  v.  Vail,  5  Vroom  418,  in  giving  effect  to  the 
judgment  of  one  of  its  own  courts  of  record,  that  the  validity 
of  the  judgment  would  only  be  recognized  so  far  as  the  plead- 
ings would  authorize  it,  would  leave  the  judgments  in  Ken- 
tucky, as  to  the  real  estate,  without  effect.  The  petition 
and  the  amended  petitions  state  no  facts  upon  which,  by  any 
principle  of  law  acknowledged  anywhere,  the  deed  to  Head- 
ley  could  be  pronounced  void.  And  the  law  of  this  state,  the 
lex  loci  rei  sitce,  controlled.  The  prayer  is  for  judgment  for 
$12,000  damages,  and  "all  other  proper  relief."  The  last 
could  only  apply  to  relief  warranted  by  the  facts  stated  in 
the  petition.  It  does  not  appear  that  any  relief  could  ever 
be  had  by  such  prayer,  under  the  Kentucky  code,  which,  in 
§  118,  pi.  4,  requires  that  the  plaintiff  shall  put  in  his  peti- 
tion a  demand  of  the  relief  to  which  he  considers  himself 
entitled ;  this  requirement  could  not  be  complied  with  by  a 
demand  of  "  proper  relief."  The  demand  of  a  rescission  in 
the  reply  could  not  cure  this,  as  that  code,  §  13,  declares  that 
there  shall  be  no  reply,  except  to  a  counter  claim  or  set  off  in 
the  answer. 

If  the  claim  is  thus  narrowed  down  to  the  judgment  for 
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$213.50  ill  money,  this  is  a  mere  money  claim,  for  which 
there  is  no  appropriate  remedy  in  a  court  of  equity.  It  is  a 
simple  debt,  and  I  find  no  precedent  of  a  claim  on  a  foreign 
or  domestic  judgment  for  money,  being  enforced  in  a  court 
of  equity. 


Fausel  vs.  Schabel. 


An  agreement  by  a  mortgagee  to  go  into  partnership  with  the  mortgagor, 
and  to  cancel  a  mortgage  held  on  tlie  premises  where  the  business  is  to  be 
carried  on,  as  the  mortgagee's  share  of  the  capital,  if  abandoned  before  the 
next  payment  of  interest  becomes  due,  does  not  amount  to  an  agreement  to 
extend  the  time  of  payment  of  the  interest  so  as  to  save  a  forfeiture  of 
credit,  incurred  by  the  non-payment  of  interest. 


This  case  was  submitted  for  final  decree  on  pleadings  and 
proofs,  without  argument. 

The  Chancellor. 

This  suit  is  to  foreclose  a  mortgage  for  $13,000,  payable 
March  1st,  1872,  with  interest  payable  quarterly  from  March 
1st,  1869,  the  date  of  the  mortgage,  with  the  provision  that 
if  the  interest  should  not  be  paid  within  thirty  days  after  it 
became  due,  them  tlie  whole  principal  should  be  due.  The 
interest  that  became  due  December  1st,  1869,  was  not  paid, 
and  was  not  tendered  until  March  2d,  1870.  The  complain- 
ant brought  suit  after  the  thirty  days  and  before  the  tender. 

The  answer  sets  up  the  defence,  that  complainant  had 
agreed  to  extend  the  time  of  payment  to  March  2d,  1870. 
No  proof  of  such  agreement  is  made  or  offered.  Proof  is 
offered  that  complainant,  in  November,  1869,  agreed  to  go 
into  partnership  with  Schabel  and. one  Ruh,  and  to  cancel 
this  mortgage  as  her  part  of  the  capital.  The  weight  of 
evidence  is  against  such  agreement.  But  if  it  had  been 
proved,  it  clearly  was  abandoned ;  for  on  the  20th  day  of 
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November,  1869,  papers  were  executed  and  delivered,  by 
which  Schabel  sold  to  Ruh  the  premises  and  brewery  in  which 
the  business  was  to  be  carried  on,  and  was  to  be  employed  by 
Ruh  as  foreman  in  the  business,  at  the  compensation  of  $80 
per  month  and  one-fourth  of  the  net  profits.  Even  this 
arrangement  was  abandoned  before  the  thirty  days  expired. 
The  defendants  have  failed  to  establish  the  defence  set  up  in 
the  answer,  or  any  defence,  or  excuse,  for  the  default  in  pay- 
ment. 


Perkins  vs.  Elliott  and  wife. 

1.  A  married  woman  has  no  power  to  charge  her  separate  estate  by  any 
writing,  even  though  it  contain  words  which  show  a  clear  intention  to  bind 
such  estate,  except  a  mortgage  acknowledged  as  required  by  law,  or  for 
debts  contracted  for  the  benefit  of  her  separate  estate,  or  for  her  own  benefit 
on  the  credit  of  it. 

2.  The  words,  "  the  said  obligation  to  be  charged  upon  the  separate 
estate  of  the  said  Louisa  Elliott,"  in  a  note,  signed  by  a  married  woman 
as  surety  for  her  husband,  do  not  create  a  lien  upon  her  separate  estate. 


This  cause  was  argued  on  bill  and  demurrer. 
Mr.  Vanattaf  in  support  of  the  demurrer. 
Mr.  Pitney,  contra. 

The  Chancellor. 

The  defendant,  Louisa  Elliott,  held  property  to  her  sepa- 
rate use,  under  the  act  for  better  securing  the  property  of 
married  women.  In  January,  1870,  she  signed  a  note,  with 
her  husband,  and  as  his  surety,  for  $4000.  The  debt  was 
not  for  her  benefit,  or  that  of  her  separate  estate ;  but  the  note 
contained  these  words:  "the  said  obligation  to  be  charged 
upon  the  separate  estate  of  said  Louisa  Elliott."  The  object  of 
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this  suit  is  to  have  this  debt  declared  a  lien  upon  her  separate 

estate. 

For  the  reasons  in  former  opinions  in  the  cases  of  Pealce  v. 
Lahaw,  6  C.  E.  Green  269  ;  Armstrong  v.  Ross^  5  Ibid.  109  ; 
and  Harrison  v.  Stewart,  3  Ibid.  451 ;  I  am  of  opinion  that 
this  debt  cannot  be  declared  a  lien.  The  case  differs  from 
Peake  v.  Labaw,  in  this — that  the  note  in  that  case  did  not 
contain  the  words  making  it  a  charge  upon  the  real  estate. 
But  it  is  within  the  principles  of  that  decision  as  to  the  power 
of  a  married  woman  to  charge  her  estate  by  any  writing, 
except  a  mortgage  acknowledged  as  required  by  law,  or  for 
debts  contracted  for  the  benefit  of  her  separate  estate,  or  for 
her  own  benefit  on  the  credit  of  it.  These  last  cases  are 
established  by  a  series  of  decisions,  and  have  an  equitable 
foundation  in  the  necessity  for  the  protection  of  her  separate 
property,  and  to  provide  for  her  own  necessities  out  of  prop- 
erty settled  to  her  use.  The  manner  and  extent  of  equitable 
relief  was  founded  on  cases  in  which  married  women  had 
separate  proi)erty,  vested  in  trustees  for  their  separate  use, 
with  power  of  appointment.  But  the  right  to  the  relief  was 
not  founded  on  these  cases  ;  for  in  them,  it  was  dependent  on 
the  power  of  disposing  by  appointment ;  the  courts  determin- 
ing what  contracts  should  be  held  to  amount  to  appointment. 

In  this  state,  no  power  has  been  given  by  statute  for  married 
women  to  dispose  of  their  separate  property.  The  decisions 
of  this  court,  referred  to  fully  in  Boss  v.  Armstrong,  held  the 
power  to  exist,  in  the  cases  and  for  the  purposes  above  speci- 
fied. This  was  rendered  necessary,  for  the  reasons  al)Ove 
stated ;  but  in  no  case  has  it  been  held  to  extend  further ; 
and  these  purposes  have  been  carefully  laid  down,  in  almost 
every  case  in  this  state,  as  the  limits  of  the  power.  It  is  true 
that  no  adjudication  determines  that  it  shall  not  extend  beyond 
them.  But  the  reasons  for  the  doctrine,  so  far  as  established, 
do  not  extend  to  being  surety  for  a  husband  or  a  stranger. 
The  difficulty  in  the  way,  is  the  want  of  power  in  the  wife  to 
bind  her  property,  even  when  she  clearly  intends  to  bind  it. 
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The  married  woman's  act,  in  New  York,  as  amended  in 
1849,  gave  express  power  "to  convey  and  devise  her  separate 
property,  and  any  interest  and  estate  therein,  and  the  rents, 
issues,  and  profits  thereof,  in  the  same  manner  and  with  like 
effect  as  if  she  were  unmarried."  In  this  respect  it  dif- 
fers from  the  New  Jersey  statute,  which  contains  no  such 
power. 

Hence,  Justice  Selden,  in  the  beginning  of  his  opinion  in 
Yale  V.  Dederer,  22  N.  Y.  450,  says :  "  That  the  power  con- 
ferred by  those  statutes,  to  convey  and  devise  all  their  real 
and  personal  estate,  as  if  unmarried,  carried  with  it  the 
power  to  charge  such  estate,  substantially,  in  the  manner 
and  to  the  extent  previously  authorized  by  the  rules  of 
equity  in  respect  to  separate  estates."  Upon  this  basis  the 
discussion  is  had  in  that  case,  whether  the  mere  signing  a 
note  as  surety  for  her  husband,  with  proof  by  parol  that 
credit  was  given  to  her  separate  estate,  would  amount  to  a 
charo-e.  The  whole  court  held  that  it  would  not;  and  a 
majority  held,  that  the  intention  to  charge  the  separate 
estate  must  be  stated  in  the  contract  itself.  The  point  of 
the  decision  is,  that  the  separate  estate  of  a  married  woman 
shall  not  be  charged  for  her  undertakings  as  surety,  by  mere 
implication. 

The  later  decision  of  the  same  court,  in  The  Com  Ex- 
change Ins.  Co.  V.  Babcock,  42  N.  Y.  613,  relied  upon  by 
counsel  in  the  argument,  does  not  affect  the  views  taken  in 
Yale  V.  Dederer,  or  in  Armstrong  v.  Ross,  and  Peahe  v. 
Ldbaw.  In  Mrs.  Babcock's  case,  she  had  added  to  her 
special  endorsement  express  words,  charging  the  payment  of 
the  note  on  her  separate  property.  This  satisfied  the  objec- 
tion that  arose  in  Yale  v.  Dederer.  The  only  question 
raised  was  as  to  the  power.  The  charge  had  been  made  in 
writino-  in  the  contract,  and  was  good,  if  she  had  the  power 
to  make  it.  Since  Yale  v.  Dederer,  the  statute  of  1860  had 
enacted,  "  that  anv  married  woman,  possessed  of  real  estate 
as  her  separate  property,  may  bargain,  sell,  and  convey  such 
property,   and   enter   into    any    contract    in    reference  to  the 
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same."  On  this  provision,  and  that  in  the  previous  act  of 
1848  and  1849,  the  court  expressly  place  the  power  to  charge 
the  property ;  and  further  hold,  that  this  written  general 
charge  on  all  her  separate  property  was  sufficient,  without 
describing  or  specifying  the  property,  I  concur  in  this  con- 
clusion, fully.  The  defendant  had  by  law  power  to  dispose 
of  her  property,  or  to  make  any  contract  relating  to  it. 
For  a  good  consideration,  by  writing  for  that  very  purpose^ 
she  charged  the  debt  upon  her  separate  property. 

In  this  case,  if  there  had  been  a  statute  in  New  Jersey  sim- 
ilar to  those  in  New  York  above  referred  to,  I  should  feel 
bound  to  declare  this  debt  a  lien  upon  the  separate  estate  of 
Mrs.  Elliott ;  but  the  legislature  of  this  state  have  not 
adopted  these  provisions,  or  passed  any  act  of  like  import.  It 
is  notorious  that  acts  proposing  like  amendments  to  the  mar- 
ried women's  act,  have  been  repeatedly  rejected  by  the  legis- 
lature. I  am  not  disposed,  by  judicial  legislation,  to  make 
any  changes  in  the  law  which  the  appropriate  department  has 
refused  to  make ;  much  less  this  change,  which  will  take  from 
married  women  one  of  the  few  protections  left  to  them  from 
the  importunities  of  their  husbands,  or  more  often,  of  their 
husbands'  creditors.  This  especially  should  not  be  done,  on 
pretence  of  carrying  out  the  provisions  of  an  act  for  better 
securing  the  rights  of  married  women. 

The  bill  must  be  dismissed.* 


Black    and    others  vs.  The  Delawaee  and   Raeitan 
Canal  Company,  and  others. 

1.  The  act  of  March  17th,  1870,  authorizing  the  United  Eailroad  and 
Canal  Companies  of  New  Jersey  "  to  consolidate  their  respective  capital 
stocks,  or  to  consolidate  with  any  other  railroad  or  canal  company  or  com- 
panies in  this  state  or  otherwise,  with  which  they  are  or  may  be  identified 
in  interest,  or  whose  works  shall  form  with  their  own,  continuous  or  con- 
nected lines,  or  to  make  such  other  arrangements  for  connection  or  consoli- 
*  Decree  reversed,  8  C.  E.  Gr.  526T~  ~ 
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dation  of  business  with  any  such  company  or  companies  by  agreement, 
contract,  lease,  or  otherwise,  as  to  the  directors  of  said  United  Companies 
may  seem  expedient,"  gives  authority  to  the  United  Compahies  to  lease  to  a 
corporation  of  another  state. 

2.  The  works  of  the  United  Companies  form  both  connected  and  con- 
tinuous lines  with  the  works  of  the  Pennsylvania  Eailroad  Company.  Two 
railroads  form  a  continuous  line,  when  their  tracks  and  rails  join  so  that  a 
train  may  pass  from  the  tracks  and  rails  of  one  directly  upon  those  of  the 
other.  They  form  a  connected  line,  when  this  is  done  by  means  of  an  in- 
tervening or  connecting  road. 

3.  The  directors  of  these  companies  have  power  to  sell,  or  otherwise  dis- 
pose of  any  of  the  property  of  the  companies,  except  the  roads  and  canal, 
and  the  franchises  granted,  without  the  consent  of  the  state  or  of  all  the 
stockholders. 

4.  They  have  power,  by  the  consent  of  the  state,  and  a  majority  of  the 
stockholders,  or  of  any  other  proportion  required  by  law,  to  sell  or  lease, 
or  otherwise  dispose  of  these  works,  or  to  abandon  them. 

5  A  lease  made  by  virtue  of  such  authority,  is  within  the  power  dele- 
gated to  the  directors,  and  there  is,  in  the  charter  of  these  companies,  no 
express  or  implied  contract  violated  by  it,  and,  therefore,  f!.e  act  author- 
izing it  is  not  unconstitutional. 

6.  The  purpose  for  which  these  works  are  leased,  the  benefit  and  advan- 
tage of  extended  public  highways,  controlled  and  operated  by  one  head,  i 
for  regular  and   easy  communication  from   and    through  New  Jersey  and 
other  states,  is  a  public  use  for  which  property  may  be  taken  by  condemnation. 

7.  Even  if  the  directors  had  not  power  to  lease  for  a  term,  so  as  to  bind 
the  stockholders  or  their  successors,  the  leasing  and  delivering  the  works 
to  the  lessee,  with  a  stipulation  and  obligation  to  have  the  shares  of  dis- 
senting stockholders  valued  and  paid  for,  is  not  taking  property  without 
first  making  compensation.  The  shares,  and  not  the  works,  are  the  prop- 
erty of  the  stockholders,  and  these  are  not  taken  until  paid  for. 

8.  The  Pennsylvania  Eailroad  Company,  the  proposed  lessee,  has,  by  its 
charter  and  supplements,  and  the  public  laws  of  Pennsylvania,  power  to 
take  the  lease,  and  bind  itself  to  all  its  stipulations.  The  courts  of  one 
state,  in  construing  the  statutes  of  another  state,  will  be  governed  by  the 
decisions  of  the  courts  of  that  state. 

9.  A  statute  to  authorize  a  corporation  to  lease  or  transfer  the  franchises, 
rights,  and  powers  granted  to  it,  unto  another  corporation,  with  no  increase 
of  franchises  or  privileges,  is  not  such  grant  by  the  state  as  requires  the 
same  strict  rule  of  construction  that  is  applied  where  the  state  creates 
franchises,  or  originally  grants  rights.  It  relates  to  the  transfer  of  the 
rights  and  property  of  one  citizen  to  another. 

10.  An  injunction  will  not  be  granted,  unless  the  right  of  the  applicant, 
alleged  to  be  violated  by  the  proceedings  sought  to  be  restrained,  is  set- 
tled and  clear. 
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11.  It  is  not  always  necessary  that  the  right  or  title  of  the  applicant  for 
an  injunction  should  have  been  settled  by  an  adjudication  of  a  court  of  law. 
If  the  facts  on  which  the  right  is  founded  are  admitted  or  clearly  estab- 
lished, and  the  principles  of  law  on  which  it  depends  have  been  adjudicated 
or  are  settled,  a  court  of  equity  may  apply  these  principles  to  the  facts,  and 
grant  an  injunction  upon  a  right  so  ascertained. 

12.  But  where  the  facts  are  doubted,  or  the  principles  of  law  on  which 
the  right  of  the  applicant  depends,  are  disputed  and  may  admit  of  doubt, 
and  have  not  been  adjudicated  and  established  by  the  courts  of  law  in  this 
state,  an  injunction  will  not  be  granted  until  the  right  of  the  complainant 
has  been  established  at  law. 


The  bill  in  this  cause  was  filed  Jime  23d,  1871,  by  John 
Black  and  others,  stockholders  in  the  three  corporations 
defendant,  for  themselves  and  such  other  stockholders  as 
might  choose  to  come  in  and  cause  themselv^es  to  be  made 
parties,  against  the  Delaware  and  Haritan  Canal  Company, 
the  Camden  and  Amboy  Railroad  and  Transportation  Com- 
pany, and  the  New  Jersey  Railroad  and  Transportation 
Company,  commonly  called  the  United  Companies  of  New 
Jersey,  and  the  directors,  respectively,  of  said  companies,  to 
restrain  the  execution  of  a  proposed  lease  of  the  works  of  the 
said  United  Companies  to  the  Pennsylvania  Railroad  Com- 
pany. 

The  bill  shows  that  the  several  complainants  hold  a  certain 
number  of  shares  of  stock  in  the  said  United  Companies, 
respectively. 

The  bill  sets  forth  at  length  the  rights,  powers,  privileges, 
immunities,  and  franchises  vested  in  the  said  United  Com- 
panies, and  to  which  they  were  respectively  entitled  under 
and  by  virtue  of  their  respective  acts  of  incorporation,  and 
the  several  successive  supplements  thereto ;  and  also  the  pro- 
visions, conditions,  liabilities,  limitations,  and  restrictions  to 
which  the  said  companies  were,  by  their  said  charters  and 
the  said  supplements  thereto,  respectively  subject ;  and  also 
the  rights  and  privileges  therein  and  thereby  vested  in  the 
state  of  New  Jersey. 

It  shows  that  under  the  aforesaid  acts  of  incorporation, 
the  said    companies   were   respectively  organized;    and    that 
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under  said  acts  and  the  acts  supplemental  thereto,  large 
sums  of  money  were  raised,  by  subscriptions,  loans,  &c., 
whereby  real  and  personal  property  of  great  value  were 
acquired. 

That,  subject  to  all  the  conditions,  limitations,  restrictions, 
uses,  and  trusts  in  any  wise  imposed  on  them  by  their  said 
acts  of  incorporation  and  the  supplements  thereto,  the  Dela- 
ware and  Raritan  Canal  Company,  and  the  Camden  and  Am- 
boy  Railroad  Company,  (usually  called  and  known  as  the  Joint 
Companies,)  on  the  1st  day  of  February,  1867,  entered  into 
an  agreement  with  the  New  Jersey  Railroad  Company  for 
the  purpose  of  consolidating  and  uniting  their  respective 
interests ;  and  that  said  agreement  was  authorized  and  con- 
firmed by  an  act  of  tlie  legislature. 

The  bill  further  shows  that,  under  and  by  virtue  of  the 
said  companies'  acts  of  incorporation  and  consolidation,  and 
the  several  supplements  thereto — all  of  which,  it  alleges, 
were  accepted  by  the  United  Companies,  and  acquiesced  in 
by  all  of  their  respective  stockholders — and  of  other  laws  of 
this  state,  and  of  the  agreements  between  them,  the  said 
United  Companies  own,  and  are  in  the  absolute  ])Ossession, 
enjoyment,  and  use  of  the  Delaware  and  Raritan  Canal,  and 
the  feeder  thereof;  the  Camden  and  Amboy  Railroad,  Trenton 
Branch  Railroad,  New  Jersey  Railroad,  Princeton  Branch 
Railroad,  Trenton  Spur  Railroad,  Jersey  City  ferries,  and 
Harsimus  Cove  property,  with  all  their  other  branches, 
lateral  and  side  roads,  appendages,  equipments,  and  appur- 
tenances ;  and  of  all  the  corporate  rights,  ])owers,  liberties, 
franchises,  and  privileges  in  any  wise  granted  or  belonging 
to  them ;  but  subject,  nevertheless,  to  all  the  restrictions, 
limitations,  conditions,  taxes,  and  impositions  in  any  wise 
reserved,  imposed,  or  otherwise  existing,  under  or  by  virtue 
of  said  acts,  and  other  laws  of  this  state.  And  that,  in  like 
manner,  the  said  United  Companies  own  and  are  in  the 
absolute  possession,  enjoyment,  and  use  of  a  very  large 
amount  of  other  property,  real  and  personal,  not  strictly 
appertaining  to  their  said  works,  as  above  particularly  men- 
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tioned,  with  all  the  estates,  rights,  incidents,  privileges,  and 
appurtenances  in  any  wise  belonging  thereto. 

It  further  shows,  that  the  actual  cost  of  the  aforesaid 
properties  of  the  United  Companies,  as  officially  stated  in 
their  last  annual  report  to  the  legislature  of  this  state,  for 
the  year  ending  on  the  31st  of  December,  1870,  and  sworn 
to  by  their  respective  presidents,  and  which  the  complain- 
ants believe  to  be  substantially  true,  is  the  sum  of  $35,245,- 
629.41  ;  and  they  believe  that  the  actual  wortli  of  said 
properties  is  not  less  than  $50,000,000 ;  and  that  the  sura 
of  their  aggregate  capitals,  then,  was  $18,990,677.50,  making, 
with  their  indebtedness,  as  therein  stated,  a  sum  just  equal 
to  the  said  cost  of  their  properties. 

It  further  shows,  that  the  moneys  invested  in  the  capitals 
of  said  United  Companies  have  been  exceedingly  productive 
to  the  stockholders ;  and  judging  from  the  past,  and  look- 
ing to  the  unparalleled  location  of  their  works  between  the 
two  great  and  growing  cities  of  this  country,  promise  to 
become  much  more  lucrative  to  them  in  the  future,  if  their 
property  and  franchises,  under  the  protection  and  guardian- 
ship of  the  laws  of  this  state,  shall  be  continued,  and  with 
special  reference  to  which  those  investments  were  originally 
made,  and  have  been  since  enlarged  and  continued ;  that  the 
average  of  the  dividends  upon  the  stock  in  the  aforesaid 
joint  companies — to  wit,  the  Delaware  and  Raritiui  Canal 
Company,  and  the  Camden  and  Amboy  Railroad  and  Trans- 
portation Company — from  1833  to  1871,  a  period  of  thirty- 
eight  years,  has  been  twelve  and  twenty-hundreths  per  cent. ; 
and  that,  although  the  complainants  have  not  at  hand  the  ma- 
terials to  estimate  the  productiveness  of  the  other  of  said 
United  Companies,  to  wit,  the  New  Jersey  Railroad  and 
Transportation  Company,  yet  they  believe  that  for  nearly 
the  same  period  of  time,  it  has  been  equally  productive ;  and 
they  believe  that,  with  like  management  and  care,  for  a 
coming  period  of  thirty-eight  years,  average  dividends,  of 
at  least  fifteen  per  cent.,  may  be  rationally  and  confidently 
expected. 
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It  further  shows,  that  although  the  legal  title  to  the  afore- 
said properties  is  in  the  said  several  corporations,  constituting 
said  United  Companies,  yet  they  are,  in  truth  and  fict,  but 
mere  ideal  or  artificial  persons,  created  hy  law  for  the  |)nrpose 
of  taking,  holding,  managing,  and  preserving  the  pro[ierties 
of  their  stockholders,  as  their  na-ked  trustees,  without  interest ; 
and  that  the  real  equitable  and  beneficial  estate  and  interest 
in  said  properties,  and  in  all  the  dividends  and  income  accru- 
ing, and  to  accrue  therefrom,  are  in  said  stockholders ;  and  that 
every  act  or  anything  which  takes,  destroys,  endangers,  or  in 
any  wise  injures  those  properties,  or  any  of  them,  or  lessens 
their  value  or  productiveness,  is  an  injury  to  those  stockhold- 
ers, and  not  to  their  said  trustees.  And  that  any  act  or  thing 
which,  without  the  consent  of  tiiose  stockholders,  or  by  due 
process  of  law,  destroys  those  trustees,  to  whom  those  stock- 
holders have  confided  their  property  ;  or  which  prevents  those 
trustees  from  fully  and  freely  performing  their  trusts ;  or 
which,  in  whole  or  in  part,  substitutes  new  or  other  trustees; 
or  which  consti-ains  those  stockholders  to  sell,  assign,  or  trans- 
fer their  stock  or  estates  and  interest  in  those  properties  to 
their  said  trustees,  for  their  own  use  or  the  use  of  any  other 
person,  natural  or  artificial ;  or  which  takes  from  those  stock- 
holders their  stock  or  estates  and  interest  in  those  properties, 
for  any  other  than  a  public  use,  within,  and  for  the  benefit  of, 
this  state ;  or  which,  for  such  public  use,  takes  from  those 
stockholders  their  stock  or  estates  and  interest  in  those  prop- 
erties, without  just  compensation  being^rs^  made  to  them;  is 
an  unjust  and  unconstitutional  act,  violative  of  the  just  and 
legal  rights  of  those  stockholders  over  their  own  property,  and 
an  impairing  of  the  incidental  contracts  between  the  state  of 
New  Jersey  and  those  corporations,  and  between  those  cor- 
porations and  their  respective  stockholders. 

It  sets  out  at  length,  the  act  of  March  17th,  1870,  the  pre- 
amble and  first  section  of  which  are  as  follows : 
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"An  act  to  enable  the  United  Railway  and  Canal  Com- 
panies to  consolidate  their  stock,  and  to  consolidate  or  connect 
with  other  companies. 

"  Wheeeas,  the  Delaware  and  Raritan  Canal  Company, 
the  Camden  and  Amboy  Railroad  and  Transportation  Com- 
pany, and  the  New  Jersey  Railroad  and  Transportation 
Company,  sometimes  called  the  United  Companies,  and  tiie 
United  Railway  and  Canal  Companies,  are  identified  in  in- 
terest, and  have  also  an  identity  of  interest  with  the  Phila- 
delphia and  Trenton  Railroad  Company  and  other  companies  ; 
therefore, 

"1.  Be  it  enacted  by  the  Senate  and  General  Assembly  of 
the  State  of  New  Jersey,  That  it  shall  and  may  be  lawful 
for  the  said  United  Companies,  by  and  with  the  consent  of 
two-thirds  in  interest  of  the  stockholders  of  each,  expressed 
in  writing  and  duly  authenticated  by  affidavits,  and  filed  in  the 
office  of  the  secretary  of  state,  to  consolidate  their  respective 
capital  stocks,  or  to  consolidate  with  any  other  railroad  or  canal 
company  or  companies,  in  this  state  or  otherwise,  with  which 
they  are  or  may  be  identified  in  interest,  or  whose  works 
shall  form  with  their  own  continuous  or  connected  lines ;  or 
to  make  such  other  arrangements  for  connection  or  consoli- 
dation of  business  with  any  such  company  or  companies  by 
agreement,  contract,  lease,  or  otherwise,  as  to  the  directors 
of  said  United  Companies  may  seem  expedient;  pr-ovided, 
that  if  any  stockholder  or  stockholders,  being  such  at  the 
time  of  making  any  such  consolidation,  agreement,  contract, 
lease,  or  other  arrangement,  shall  be  dissatisfied  with  the 
same,  the  said  companies  shall  pay  to  such  dissatisfied  stock- 
holder or  stockholders,  the  full  value  of  his,  her,  or  their 
stock,  immediately  prior  to  such  consolidation,  agreement, 
contract,  lease,  or  other  arrangement,  to  be  assessed  by 
three  disinterested  commissioners,  appointed  for  that  purpose 
by  the  Supreme  Court  or  Court  of  Chancery  of  this  state,  on 
the  application  of  either  party,  made  upon  twenty  days' 
notice  ;  but  the  said  companies  shall  not  be  compelled  to  pay 
for  stock  of  any  such  dissatisfied  stockholder  or  stockholders 
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unless  he  or  they  shall  give  written  notice  of  such  dissatis- 
faction to  the  president,  secretary  or  treasurer  of  the  com- 
pany, whose  stock  shall  be  held  by  him  or  them,  within  three 
months  after  such  consolidation,  agreement,  contract,  lease, 
or  other  arrangement  shall  have  been  made  and  consented  to 
by  the  requisite  number  of  stockholders ;  provided,  further, 
that  no  such  consolidation,  agreement,  contract,  lease,  or  other 
arrangement  shall  have  the  effect,  or  be  construed  to  release 
or  discharge  the  said  United  Companies,  or  any  or  either  of 
them,  or  any  company  or  companies  with  which  any  such  con- 
solidation, agreement,  contract  or  lease  may  be  made,  from 
any  taxes,  liabilities,  obligations  or  duties,  which  they,  or 
either  of  them,  may  be  subject  or  liable  to,  either  to  this  state, 
or  to  any  other  person  or  persons." 

It  further  shows,  that  the  said  act  has  never  been  sub- 
mitted to  the  board  of  directors  of  either  of  said  United  Com- 
panies, or  to  the  stockholders  of  either,  for  acceptance;  nor 
has  it  ever,  in  any  way,  been  accepted  or  acquiesced  in  by 
either  of  said  companies,  or  by  the  complainants,  or  any  or 
either  of  them.  But,  on  the  contrary,  the  complainants  have, 
from  time  to  time,  resisted  said  act  and  denied  its  validity 
and  opposed  the  exercise,  by  said  companies,  of  the  powers 
granted  or  claimed  to  be  granted  by  it.  They,  therefore, 
submit  that,  as  to  said  companies  and  each  of  them,  and  as  to 
the  complainants,  the  said  act  is  void. 

The  bill  sets  forth  the  names  of  the  directors  of  the  United 
Companies.  It  sets  forth  the  submission  of  an  indenture  of 
lease  to  the  joint  board  of  the  United  Companies  for  their 
consideration  and  approval.  It  shows  that  the  United  Com- 
panies, and  the  Philadelphia  and  Trenton  Railroad  Company, 
were  therein  named  as  lessors,  and  the  Pennsylvania  Rail- 
road Company  was  named  as  lessee ;  that  the  object  and 
general  import  of  said  indenture  was,  and  is,  to  grant  and 
demise,  by  the  said  lessors,  all  the  aforesaid  canal,  feeder, 
and  railroad  of  the  said  United  Companies,  with  all  their 
appendages,  equipments,  and    all    tlie   other   property,  real 
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and  personal,  hereinabove  mentioned  and  referred  to,  and  all 
tlieir  corporate  powers,  franchises  and  privileges,  with  all  and 
singular  their  appurtenances,  together  with  a  certain  other 
railroad,  therein  stated  to  be  owned  by  the  said  Philadelphia 
and  Trenton  Railroad  Company,  extending  from  some  point 
within  the  city  of  Philadelphia,  in  the  State  of  Pennsylvania, 
to  the  Delaware  river,  opposite  the  city  of  Trenton,  with  its 
franchises,  appendages,  property  and  appurtenances,  for  the 
term  of  nine  hundred  and  ninety-nine  years;  yielding  and 
paying  therefor,  in  equal  quarterly  payments,  the  yearly  rent 
of  $1,948,500. 

It  sets  forth  the  resolutions  of  said  joint  board,  declaring 
the  expediency  of  said  lease,  on  the  terms  and  conditions 
therein  set  forth,  and  appointing  a  committee  to  submit  the 
said  lease  to  the  stockholders  and  obtain  their  consent  in 
writing,  in  proper  form,  and  to  do  all  things  necessary  to 
consummate  the  negotiation  therefor ;  and  directing  the  ex- 
ecution of  the  lease,  in  case  two  thirds  in  interest  of  the  stock- 
holders consent  thereto. 

It  further  shows,  that  most  of  the  members  of  said  com- 
mittee, ever  since  their  said  appointment,  have  been,  and 
now  are,  actively  engaged,  by  themselves  and  others  in  their 
employ,  in  obtaining  the  consent  of  the  stockholders  of  said 
United  Companies  to  said  lease ;  and  the  complainants 
believe  and  charge  that  it  is  their  intention  to  persevere  in 
their  eiforts  until  they  shall  obtain  the  consent  of  two-thirds 
of  said  stockholders,  and  then  procure  the  execution  of  said 
lease  by  the  said  United  Companies,  respectively ;  and  that 
it  is  the  intention  of  a  majority  of  the  membei's  of  said  joint 
board,  at  the  earliest  time  practicable,  to  have  the  said  lease 
executed  and  delivered  ;  and  they  believe  and  charge  that 
the  said  committee,  and  a  majority  of  said  board,  will  carry 
their  said  intentions  into  complete  execution,  and  that  the 
officers  of  said  companies  will  seal  and  deliver  said  lease, 
unless  they  and  said  United  Companies  shall  be  restrained 
therefrom  by  this  honorable  court. 

The  bill  further  shows,  that  the  said  Pennsylvania  Rail- 
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road  Company  is  a  corporation  created  by  and  under  the 
laws  of  the  state  of  Pennsylvania,  and  exists  only  under 
aud  by  virtue  of  the  laws  of  that  state,  from  which  it 
derives  its  powers  and  franchises,  whatever  they  may  be; 
and  that  it  is  incapable  of  existing,  living,  or  being  in  this 
state,  except  only  by  sufferance  and  permission,  based  on  an 
assumed  comity  of  friendly  nations.  And  the  complainants, 
therefore,  respectfully  submit  and  charge,  that  it  has  not,  and 
cannot  have,  the  right  or  power  to  become  the  lessee  of  the 
aforesaid  properties,  powers,  franchises,  and  privileges  of  the 
said  United  Companies,  as  contemplated  by  said  indenture, 
for  the  term  therein  stated,  or  of  any  of  those  properties, 
powers,  franchises,  and  privileges,  for  any  lesser  or  greater 
term ;  that,  as  such  foreign  corporation,  it  is  incompetent  and 
incapable  of  taking,  having,  holding,  or  using  said  proper- 
ties in  this  state,  and  of  exercising  those  powers,  franchises, 
and  privileges  in  this  state,  or  any  of  them ;  and  that  it  is, 
also,  incompetent  and  incapable  of  discharging  the  trusts, 
duties,  obligations,  and  other  liabilities  which,  by  the  laws 
of  this  state,  have  been  and  are  imposed  on  the  said  United 
Companies,  and  each  of  them,  and  from  which  trusts,  duties, 
obligations,  and  other  liabilities  these  companies,  on  their 
part,  are  alike  incapable  of  either  discharging  themselves,  or 
of  transferring  them  to  others. 

It  further  shows,  that  the  only  authority  which  the  said 
joint  board  of  the  United  Companies,  or  the  members  thereof 
who  voted  for  the  making  of  this  said  indenture  of  lease 
to  the  said  Pennsylvania  Railroad  Company,  have  or  pretend 
to  have,  is  the  said  act  of  March  17th,  1870.  That,  although 
the  complainants  deny  the  validity  and  constitutionality  of 
said  act,  yet  admitting  its  constitutionality  and  validity,  they 
respectfully  submit  that  it  confers  no  power  on  said  United 
Companies,  either  jointly  or  severally,  to  make  the  said 
indenture  of  lease  to  the  said  Pennsylvania  Railroad  Com- 
pany ;  or  by  such  indenture,  or  any  other  agreement,  con- 
tract, or  arrangement  to  grant,  demise,  or  in  anywise  assign 
or    transfer    the   said    properties,    franchises,    powers,   and 
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privileges  to  the  said  Pennsylvania  Railroad  'Company,  That 
the  powers  conferred  by  tliat  act  on  the  said  United  Compa- 
nies, to  consolidate  and  enter  into  agreements,  contracts, 
leases,  and  other  arrangements  with  other  railroad  and  canal 
corporations,  is  confined  to  other  railroad  and  canal  corpo- 
rations of  this  state,  with  which  the  said  United  Companies 
are  identified  in  interest,  or  whose  works  form,  with  the 
works  of  said  United  Companies,  continuous  or  connected 
lines;  and  not  with  any  railroad  or  canal  company  of  an- 
other state,  or  not  identified  in  interest  with  said  United 
Com])anies,  or  whose  works  do  not  form,  with  those  of  said 
United  Companies,  continuous  or  connected  lines. 

It  further  shows  and  expressly  charges,  that  the  said 
Pennsylvania  Railroad  Company  is  not  a  railroad  or  canal 
corporation  of  this  state;  that  it  is  not  identified  in  interest 
with  the  said  United  Companies,  or  any  or  either  of  them ; 
and  that  its  works  do  not  form  a  continuous  or  connected 
line  with  the  works  of  the  said  United  Companies,  or  any  or 
either  of  them,  according  to  the  true  intent  and  meaning  of 
said  act.  On  the  contrary,  that  the  said  Pennsylvania  Rail- 
road Company  is  a  corporation  of  the  state  of  Pennsylvania ; 
that  its  interests,  instead  of  being  identified  with  those  of 
the  said  United  Companies,  are  hostile  to  them ;  and  that 
the  said  contemplated  lease  is  intended  to  assuage  that  hos- 
tility, and  to  create  an  identity  of  interest;  and  that  its 
works,  instead  of  being  continuous  or  connected,  are  detached 
and  separated  from  those  of  the  said  United  Companies,  as 
follows,  viz.  either  by  the  bridge  of  the  Trenton  Delaware 
Bridge  Company,  the  railroad  of  the  Philadelphia  and  Tren- 
ton Railroad  Company,  and  the  railroad  of  the  Connecting 
Railway  Company,  which  extend,  consecutively,  from  the 
most  westerly  terminus  of  the  said  United  Companies'  works 
at  Trenton,  in  this  state,  across  the  Delaware  river  at  Tren- 
ton, and  thence,  in  the  State  of  Pennsylvania,  to  Mantua,  in 
that  state,  a  distance  of  about  thirty-one  miles ;  or  else,  by 
the  open  Delaware  river,  opposite  the  city  of  Camden,  in  this 
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State,  and  the  densely  populated  city  of  Philadelphia,  in  the 
state  of  Pennsylvania,  a  distance  of  about  three  miles. 

It  further  shows,  that  there  are  not  in  the  charters  of  said 
United  Companies,  or  in  either  of  them,  or  in  any  of  the 
said  supplementary  or  otlier  acts  relating  thereto,  any  reser- 
vations of  power  to  the  legislature  of  this  state,  to  repeal, 
alter,  or  suspend  said  charters,  or  either  of  them,  in  the  dis- 
cretion of  said  legislature,  or  without  the  consent  of  said 
companies  or  their  stockholders  ;  that  each  of  said  charters 
was  granted  to  said  companies  respectively,  prior  to  the 
enactment  of  the  general  act  of  this  state  concerning  corpo- 
rations, approved  on  the  14th  day  of  February,  1846,  enact- 
ing, in  substance,  that  the  charter  of  every  corporation 
which  should  thereafter  be  granted  by  the  legislature  should 
be  subject  to  alteration,  suspension,  and  repeal,  in  the  dis- 
cretion of  the  legislature.  And  the  complainants,  therefore, 
respectfully  submit,  that  neither  of  said  charters  can  be 
repealed,  or  materially  altered,  by  the  legislature,  without 
the  consent  of  said  companies  and  their  stockholders;  nor 
can  any  act,  which  in  itself  repeals  or  materially  alters,  or 
Avhich  authorizes  a  repeal  or  material  alteration  of  said 
charters,  be  or  become  a  law  as  to  said  comi)anies,  until 
accepted  by  them,  or  so  acted  upon  or  acquiesced  in  by  them 
as  to  be  tantamount  to  such  acceptance ;  and  that  the  grant- 
ing of  said  charters  constituted  a  contract  between  the  state 
and  these  companies,  respectively,  to  the  effect  that  no  such 
repeal  or  alteration  should  be  made  wdthout  such  consent; 
and  constituted,  also,  a  contract  between  those  companies 
and  their  respective  stockholders,  to  the  effect  that  the  man- 
agement of  the  affairs  of  those  companies,  respectively, 
should  continue,  in  substance,  as  provided  for  in  their  char- 
ters ;  and  that  no  act  should  be  done  by  said  companies,  or 
the  directors  and  other  officers  managing  and  conducting 
their  affairs,  which  should,  directly  or  indirectly,  change, 
materially,  the  organic  provisions  in  their  charters,  or  should 
take  from  those  stockholders,  in  whole  or  in  part,  the  con- 
trol of  those  companies,  in  the  manner  provided  for  in  their 
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respective  charters ;  and  that  those  contracts,  and  any 
others  expressed  or  implied  in  these  charters,  are  protected 
from  being  impaired,  directly  or  indirectly,  by  the  legislature, 
both  by  the  Constitution  of  the  United  States  and  of  this 
state. 

It  further  shows  and  charges,  that  the  said  act  of  the  leg- 
islature of  this  state — on  whicli  a  majority  of  the  members 
of  the  said  joint  board  of  the  United  Companies  rely  for 
their  right  and  power  to  make  said  indenture  of  lease,  as 
aforesaid — if  it  can,  or  ought  to  be  construed  to  authorize  or 
justify  the  making  of  such  a  lease  to  the  said  Pennsylvania 
Railroad  Comj^any,  by  the  said  United  Companies,  either  by 
themselves  or  in  connection  with  the  said  Philadelphia  and 
Trenton  Railroad  Company,  is  invalid,  unconstitutional,  and 
void  ;  and  that  it  is,  therefore,  insufficient  to  authorize  or 
justify  the  making  of  said  lease  for  the  following,  among 
other  reasons,  viz. 

First.  Because  the  said  canal  and  feeder  and  said  railroads 
of  the  said  United  Companies  are  public  highways  of  and 
within  this  state,  and  that  it  is  not  competent  for  the  legis- 
lature of  this  state,  directly  or  indirectly,  to  assign  or  trans- 
fer, or  authorize  to  be  assigned  or  transferred,  the  highways, 
or  the  control  of  the  highways  of  this  state,  to  a  foreign 
corporation. 

Second.  Because  it  is  not  competent  for  the  legislature  of 
this  state  to  authorize  the  said  United  Companies,  either  in 
their  joint  or  several  capacity,  or  otherwise,  to  make  or  exe- 
cute the  said  indenture  of  lease,  or  any  lease  of  like  import, 
to  the  said  Pennsylvania  Railroad  Company,  and  to  deliver 
the  demised  property  to  that  company. 

Third.  Because  it  is  not  competent  for  the  said  Pennsylva- 
nia Railroad  Company  to  take,  hold,  or  receive  the  properties 
demised,  or  intended  to  be  demised  by  said  indenture  to  it ; 
or  to  perform,  execute,  or  discharge  the  duties,  trusts,  obliga- 
tions, contracts,  and  other  liabilities  of  the  said  United  Com- 
panies, which  constitute  the  greater  part  of  the  consideration 
for  the  making  of  said  indenture. 
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Fourth.  Because  the  making  of  such  lease,  and  delivery 
of  the  demised  property — if  possible  to  do  so  to  a  corporation 
incapable  of  being  in  this  state — would  be  a  virtual  dissolu- 
tion or  extinguishment  of  the  said  United  Companies,  and 
substitution  of  the  said  Pennsylvania  Railroad  Company  in 
their  stead,  to  take  all  their  property  and  })erform  and 
execute  all  their  powers,  and  discharge  all  their  duties, 
trusts,  obligations,  contracts,  and  other  liabilities,  without 
the  consent  of  their  stockholders  and  others  to  whom  they 
are  bound,  and  without  making,  or  providing  for  the  making 
of  just  compensation  to  those  stockholders  and  others,  whose 
property  would  thereby  necessarily  be  taken,  endangered, 
destroyed,  or  injured. 

Fifth.  Because  the  said  United  Companies  are  the  trustees 
of  their  respective  stockholders,  to  whom  they  have  volun- 
tarily confided  the  custody,  care,  and  management  of  their 
property  ;  and  that  the  making  of  such  a  lease,  and  the 
delivery  of  the  demised  property  to  the  said  Pennsylvania 
Railroad  Company,  for  the  term  mentioned  in  said  lease, 
would  be  a  substitution  of  that  company,  as  trustee,  in  the 
place  of  said  United  Companies,  and  the  taking  of  their 
property  from  their  confidential  agent,  and  giving  it  to 
another,  without  their  consent  and  without  just  compensation, 
for  no  public  use,  either  in  or  out  of  this  state ;  and  would 
be  an  impairing  of  the  incidental  contracts  between  this  state 
and  those  corporations,  and  between  them  and  their  stock- 
holders, in  violation  of  the  Constitution  of  the  United  States 
and  of  this  state. 

Sixth.  Because  the  only  provision  made  in  said  act  for  com- 
pensating the  dissatisfied  stockholders  for  the  taking  of  their 
stock  is,  that  its  value  shall  be  assessed  as  of  the  time  imme- 
diately before  the  taking;  but  that  the  assessment  thereof 
shall  not  be  made,  and  compensation  paid,  until  after  the 
taking,  while  the  Constitution  of  this  state  expressly  requires 
compensation  to  be  '^ first  made." 

Seventh.  Because  the  said  act  requires  the  dissatisfied 
stockholders  to  give  up  their  stock  to  their  own  trustees,  the 
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United  Companies,  to  take,  either  for  the  use  of  said  com- 
panies, or  else  for  the  use  of  the  said  Pennsylvania  Kailroad 
Company  ;  and  that  such  is  not  a  "  public  use,"  in  this  state 
or  out  of  it. 

Eighth.  Because  the  said  act,  by  requiring  the  dissatisfied 
stockholders  to  give  up  their  stock  to  the  United  Companies, 
in  order  to  enable  them  to  carry  into  execution  any  agreement, 
contract,  lease,  or  other  arrangement  which  they  may  deem  it 
expedient  to  make  with  any  other  of  the  companies  mentioned 
in  the  first  section  of  said  act,  thereby  delegates,  or  attempts 
to  delegate,  to  said  United  Companies,  the  right  to  decide 
what  constitutes  a  "  public  use,"  sufficient  to  justify  the  taking 
of  private  property ;  which  right  can  only  be  exercised, 
directly,  by  the  legislature  itself;  and 

Ninth.  Because  the  charter  of  each  of  said  United  Com- 
panies commits  the  direct  management  of  their  affairs  to  a 
board  of  directors,  to  be  chosen  annually  by  their  respective 
stockholders ;  and  neither  of  those  charters  is  liable  to  be 
repealed,  or  materially  altered,  without  the  consent  of  the 
company  whose  charter  is  sought  to  be  repealed  or  altered, 
and  of  all  the  stockholders  thereof;  yet,  if  the  act  in  ques- 
tion, as  claimed,  authorizes  the  execution  of  the  lease  in  ques- 
tion, it  enables  the  joint  board  of  directors  of  the  said 
United  Companies  to  transfer  the  management  of  their  affairs 
to  a  foreign  corporation,  over  which  they  have  no  control, 
for  nine  hundred  and  ninety-nine  years ;  and  yet,  also,  this 
act,  which  thus  indirectly  destroys  those  charters,  by  trans- 
ferring the  possession  and  management  of  their  stockholders' 
property  to  an  alien  corporation,  has  never  been,  in  anywise, 
accepted,  or  submitted  for  acceptance,  to  either  of  said  com- 
panies or  their  stockholders. 

It  further  shows,  that  the  making  of  the  said  lease,  and 
delivery  of  the  demised  property  over  to  the  said  Pennsyl- 
vania Railroad  Company,  would  be  a  great  and  irreparable 
injury  to  the  complainants,  for  which  the  law  affords  no 
adequate  remedy,  and  from  which,  as  they  submit,  they 
should  be  protected  by  the  restraining  power  of  this  court. 
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It  further  sliows,  that  the  complainants  have  authentic 
copies  of  all  the  aforesaid  acts  of  the  legislature,  ready  to  be 
produced,  not  only  in  verification  of  the  aforesaid  statements 
concerning  them,  but  also  of  all  other  their  contents  and  pro- 
visions ;  and  they  pray  that  the  said  authenticated  copies  of 
said  acts  may  be  deemed  and  considered  as  annexed  to  the 
bill,  and  as  a  part  thereof,  the  same  being  much  too  volumin- 
ous to  be  actually  attached  thereto. 

The  bill  prays  an  injunction,  to  be  directed  to  the  United 
Companies,  respectively,  and  the  directors  thereof,  respect- 
ively, restraining  the  execution  of  the  proposed  lease  to  the 
Pennsylvania  Railroad  Company  ;  and  also  requiring  them  to 
desist  and  refrain  from  making  or  executing  any  other  agree- 
ment, contract,  lease,  or  other  arrangement  to  consolidate  the 
capital  stocks  or  business  of  the  said  United  Companies,  or 
either  of  them,  with  the  capital  stock  of  the  said  Pennsylva- 
nia Railroad  Company,  or  to  grant,  demise,  or  lease  the  works 
of  the  said  United  Companies,  or  either  of  them,  or  tlieir 
or  any  of  their  powers,  franchises,  or  privileges,  to  the  said 
Pennsylvania  Railroad  Company,  for  the  term  of  nine 
hundred  and  ninety-nine  years,  or  for  any  greater  or  lesser 
term. 

Upon  filing  the  bill,  a  rule  to  show  cause,  on  the  25th  of 
July,  was  granted,  why  a  writ  of  injunction  should  not  issue, 
according  to  the  prayer  of  the  bill.  It  further  ordered  the 
defendants  to  desist  and  refrain  from  executing,  or  procuring 
to  be  executed,  the  said  lease,  &c.,  until  the  hearing  of  the 
rule. 

Upon  the  day  fixed  for  the  hearmg  of  the  rule,  answers 
were  filed  and  read. 

The  answer  of  the  United  Companies,  admits  that  the  sev- 
eral complainants  are  stockholders  in  the  corporations  defend- 
ant, respectively. 

It  admits  the  several  acts  of  incorporation,  and  the  sup- 
plements thereto,  and  the  acts  whereby  said  companies  were 
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cousolidated,  and  the  agreements  between  them,  and  other 
laws  of  this  state,  set  forth  in  the  bill  of  complaint.  It  ad- 
mits that  said  acts  were  accepted,  but  denies  that  they  were 
all  acquiesced  in,  as  alleged.  It  admits  that  the  state  is  a 
stockholder  in  said  corporations. 

It  admits  that  the  United  Companies  were  organized  under 
their  respective  charters,  and  that  under  them,  and  the  acts 
supplemental  thereto,  they  raised  large  sums  of  money,  and 
acquired  real  and  personal  property  of  great  value ;  that  the 
Delaware  and  Raritan  Canal  Company,  and  the  Camden  and 
Amboy  Railroad  Company,  entered  into  the  agreement  with 
the  New  Jersey  Railroad  Company,  set  forth  in  the  bill,  for 
purpose  of  consolidating  and  uniting  their  respective  in- 
terests, and  that  said  agreement  was  ratified  by  the  legisla- 
ture. 

It  admits  that  the  United  Companies  own,  and  are  in  the 
absolute  possession,  enjoyment,  and  use  of  the  Delaware  and 
Raritan  Canal  and  the  feeder  thereof,  and  of  the  Camden 
and  Amboy  Railroad,  Trenton  Branch  Railroad,  New  Jersey 
Railroad,  Princeton  Branch  Railroad,  Trenton  Spur  Rail- 
road, Jersey  City  ferries,  and  Harsimus  Cove  property,  with 
all  and  every  of  their  branches,  lateral  and  side  roads^ 
(among  which  branch  or  lateral  railroads  is  the  said  Phila- 
delphia and  Trenton  Railroad,)  and  other  property  in  said 
bill  described,  with  the  corporate  rights,  powers,  franchises, 
and  privileges,  in  any  wise  granted  or  belonging  to  them 
and  each  of  them,  and  subject  also  as  charged  in  the  said 
bill ;  and  also  of  a  large  amount  of  other  property,  real  and 
personal,  not  strictly  appertaining  to  their  said  works,  with 
the  estates,  rights,  incidents,  privileges,  and  appurtenances,  as 
charged. 

It  admits  the  costs  of  the  said  properties  as  stated.  It 
denies  that  the  actual  worth  of  the  said  properties  is  not  less 
than  $50,000,000.  It  admits  that  the  aggregate  capitals,  with 
the  indebtedness  of  the  said  companies,  make  a  sum  equal  ta 
the  cost  of  their  properties  as  charged. 

It  admits  that  the  moneys  invested  in  the  capital  of  the 
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said  companies  have  been  productive  to  the  stockholders,  but 
liave  not  been  exceedingly  productive;  and  denies  that  the 
moneys  so  invested  promise  to  become  much  more  lucrative  in 
the  future.  It  submits  that  by  no  possible  immediate  and 
direct  management  by  the  board  of  the  United  Companies, 
can  the  dividends  upon  the  capital  stock  of  the  said  United 
Companies  be  as  large  a  per  centage  as  they  have  been  in  the 
past,  and  that  in  the  judgment  and  belief  of  the  said  united 
board,  they  cannot,  by  the  most  faithful,  skillful,  and  econom- 
ical management  of  the  properties,  powers,  and  privileges  of 
the  said  United  Companies,  in  view  of  the  past  and  prospect 
of  the  future,  by  any  direct  or  immediate  management  of  the 
said  works  and  properties  by  the  directors  of  said  companies, 
expect  or  reasonably  hope  hereafter  to  make  dividends  upon 
their  capital  stock  exceeding  ten  per  centum  per  aimura,  nor 
even  so  much. 

It  admits  that  the  average  dividends  of  the  Delaware  and 
Raritan  Canal  Company,  and  of  the  Camden  and  Am  boy 
Railroad  and  Ti'ansportation  Company  from  1833  to  1871, 
have  been  about  twelve  and  twenty  hundredths  per  cent. ;  but 
such  dividends  have  been  caused  partly  by  the  fact  that  the 
capital  of  the  said  companies  was  small,  and  their  bonded 
debt  large,  and  said  bonded  debt  was  subject,  a  large  part  of 
it,  to  a  low  rate  of  interest,  being  a  rate  of  interest  of  five  per 
centum  per  annum,  and  partly  by  the  fact  that  the  said  canal 
and  railroad  companies  had  the  monopoly  of  the  transporta- 
tion of  passengers  and  merchandise  between  New  York  and 
Philadelphia  across  the  state  of  New  Jersey. 

It  says  that  the  New  Jersey  Railroad  and  Transportation 
Company  has,  in  times  past,  been  almost  as  productive  in  its 
per  centage  of  net  revenue  as  the  two  companies  formerly 
called  the  joint  companies,  but  the  revenue  of  the  New 
Jersey  Railroad  and  Transportation  Company  has  been 
greatly  diminished  by  reason  of  the  fact  of  the  competition 
now  existing  in  the  transportation  of  passengers  and  mer- 
chandise. That,  between  Newark  and  New  York,  there  are 
now  three  railroads,  where  there   was   formerly  one.      The 
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competition  produced  by  the  Newark  and  New  York  Railroad, 
and  by  the  Morris  and  Essex  Railroad,  has  taken  away  nearly 
all  the  profits  from  the  business  between  the  places  last  afore- 
said. The  competition  produce«l  by  the  Central  Railroad  of 
New  Jersey,  between  New  York  and  Elizabetii,  has  also 
greatly  reduced  the  revenues  of  the  New  Jersey  Railroad  and 
Transportation  Company. 

It  denies  that  it  is  possible  for  the  United  Companies  for 
the  coming  thirty-eight  years,  with  the  utmost  care  and  good 
management,  to  earn  a  net  revenue  of  fifteen  per  cent,  as 
charged,  or  any  such  per  centage ;  and  says  that,  on  the  con- 
trary, the  state  of  New  Jersey  is  now  open  to  competition  by 
other  railroad  lines,  which  they  clearly  see  will  be  constructed, 
and  the  effect  of  which  must  be,  greatly  to  reduce  the  reve- 
nues of  the  United  Companies. 

The  earnings  on  the  cost  of  the  works  represented  by  capi- 
tal and  indebtedness  were,  in  the  year  1855,  only  eight  and 
forty-five  one  hundredths  per  cent.,  while  the  amount  earned 
on  the  stock,  after  paying  interest  on  the  bonds,  was  a  little 
less  than  seventeen  per  cent.  In  1868,  with  an  average  of 
eight  per  cent,  of  net  earnings  upon  the  cost  of  the  works, 
there  was  applicable  to  the  stock,  nine  and  one  half  per  cent. 
When  all  the  works  became  united,  as  the  United  Companies, 
the  per  centage  of  net  earnings  on  the  capital  and  debts,  has 
been  seven  and  twenty-six  one  hundredths,  from  and  in- 
cluding the  year  1867,  to  and  including  the  year  1870. 

Many  of  the  causes  which  have  led  to  these  results  will 
contiime.  The  compensation  for  the  transportation  of  pas- 
sengers, merchandise,  and  chattels  has  decreased,  and  must 
still  further  decrease,  and  the  expenses  of  operating  railroads 
and  canals  have  increased.  The  taxes  paid  to  the  Govern- 
ment of  the  United  States  have  been  very  large.  Loans 
made  at  an  earlier  date,  at  a  low  rate  of  interest,  are  con- 
stantly falling  due,  and  have  to  be  renewed  at  a  heavy  dis- 
count. In  consequence  of  the  competition  with  which  the 
United  Companies  are   threatened,   they   are   and    will    be 
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compelled  to  enlarge  and  perfect  their  works,  at  a  faster 
rate  than  the  ordinary  increase  of  business  would  otherwise 
demand.  To  make  the  real  estate  of  the  United  Companies 
at  Jersey  City  profitable,  and  to  prevent  it  from  being  a 
source  of  constant  loss,  large  expenditures  will  be  required, 
rendered  necessary  by  western  and  other  business,  ^yare- 
houses,  wharves,  and  piers  must  be  constructed,  and  canals 
must  be  excavated  at  Jersey  City.  An  elevated  railroad 
from  their  main  line  in  Jersey  City  to  Harsinuis  Cove  must 
be  built  at  great  expense.  Another  track  must  be  laid  along 
a  great  part  of  the  main  line  from  Jersey  City  to  Philadelphia. 
Expenditures  for  such  purposes  will  necessarily  amount  to 
several  millions  of  dollars,  above  the  amount  authorized  by  the 
said  lease.  These  expenditures  should  be  made  by  the  Penn- 
sylvania Railroad  Company.  Tliat  Company  is  unwilling  to 
incur  them,  without  a  lease  of  the  property  for  a  long  term 
of  years. 

Without  such  additions  and  improvements,  business  will 
be  diverted  to  other  lines,  and  irreparable  loss  will  result  to 
these  defendants.  These  defendants  are  unwilling  to  part 
with  the  entire  control  of  their  terminal  property  at  Jersey 
City,  for  the  reason  that  the  value  of  the  residue  of  their  prop- 
erty would  be  permanently  impaired.  Such  improvements 
should  not  be  made  by  these  defendants  under  agreements 
which,  in  the  course  of  time,  might  be  disregarded.  If  they 
shall  be  made  by  the  proposed  lessee,  as  they  undoubtedly  will 
be  if  the  lease  shall  be  executed,  they  will  add  to  the  perma- 
nent value  of  the  property,  and  will  afford  great  security  for 
the  payment  of  the  rent  reserved.  For  these,  and  many  other 
reasons  which  might  be  suggested,  these  defendants  deny  the 
flattering  prospects  for  the  future  set  forth  in  the  complainants 
bill. 

The  dividends  which  have  been  declared  for  the  last  four 
years  by  the  said  companies,  have  been  made  in  some  part, 
from  the  surplus  heretofore  accumulated  by  the  application 
of  revenue  to  construction,  and  which  surplus  is  now  wholly 
exhausted. 
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It  admits  the  passage  of  the  act  of  March  17th,  1870,  set 
out  in  the  bill,  and  avers  that  the  said  act  has  been  submitted 
to  the  board  of  directors  of  the  said  companies,  as  a  joint  or 
united  board,  which  said  joint  or  united  board  consists  of  the 
directors  of  the  several  boards,  and  the  said  act  has  been  ac- 
cepted by  the  said  joint  or  united  board,  by  a  large  majority 
thereof.  That  the  directors  of  the  said  several  companies  can 
lawfully  act  in  such  a  matter  as  the  acceptance  of  the  said 
law,  only  as  a  joint  or  united  board.  It  avers,  that  the  said 
act  has  been  submitted  to  the  stockholders  of  the  said  several 
United  Companies,  and  that  the  stockholders  of  each  of  the  said 
companies  have  assented  to  the  same  by  more  than  two- 
thirds  in  interest  of  such  stockholders.  It  denies  that  the 
said  act  required  any  formal  acceptance,  and  says,  that  a  com- 
pliance with  the  terms  and  conditions  of  the  said  act  was  all 
that  was  requisite  to  entitle  the  said  companies  or  the  stock- 
holders thereof  to  avail  themselves  of  its  provisions,  which  has 
been  done ;  and  insists,  that  the  said  act  is  operative  and  bind- 
ing: in  law. 

It  admits  that  an  unexecuted  indenture  of  lease,  previously 
prepared  for  the  purpose,  was  submitted  for  the  consideration 
and  approval  of  the  members  of  the  joint  board  of  directors  of 
the  United  Companies,  and  if  approved  by  said  directors,  the 
same  will  be  executed  by  the  several  parties  therein  named, 
(not,  however,  without  first  obtaining  the  consent  of  two- 
thirds  in  interest  of  the  stockholders  of  each,  in  compliance 
with  the  said  act  of  March  17th,  1870,)  unless  restrained  by 
this  honorable  court. 

It  says,  that  more  than  two-thirds  in  interest  of  the  stock- 
holders of  each  of  the  United  Companies,  have  given  their  con- 
sent, expressed  in  writing,  to  the  said  proposed  lease,  and  de- 
sire that  the  said  lease  should  be  executed,  in  full  compliance 
with  the  said  act  of  March  17th,  1870.  It  admits  that  it  is 
the  intention  of  the  majority  of  the  said  joint  board,  to  have 
the  lease  executed  and  delivered  at  the  earliest  time  practica- 
ble, as  the  act  and  deed  of  the  several  companies  composing 
the  United  Companies. 


OCTOBER  TERM,  1871.  151 

Black  V.  Delaware  and  Karitan  Canal  Co. 

It  insists  that  tlie  Pennsylvania  Railroad  Company  was, 
and  is,  both  a  proper  and  necessary  party  to  the  bill,  and 
the  omission  of  that  company,  as  a  party,  should  cause  the 
bill  of  the  complainants  to  be  dismissed ;  and  the  same  benefit 
is  prayed,  as  if  the  defendants  had  demurred  to  the  bill  for 
want  of  proper  parties.  It  says  that  the  Philadelphia  and 
Trenton  Railroad  Company  are  ready  to  join  in  the  said  lease, 
as  one  of  the  lessors,  and  submits  that  the  last  named  company 
is  a  necessary  party  to  the  said  bill,  and  that  no  injunction  can 
issue  without  making  the  last  named  company  a  party,  and 
prays  the  same  relief  as  if  defendants  had  demurred  to  the  bill 
for  that  cause. 

It  admits  that  the  Pennsylvania  Railroad  Company  is  a 
corporation,  created  by  the  laws  of  the  state  of  Pennsylvania, 
but  denies  the  legal  conclusion  therefrom  charged  in  the  bill, 
and  declares,  that  on  the  contrary,  said  company  can  lawfully, 
under  the  laws  of  the  state  of  New  Jersey,  and  of  the  state 
of  Pennsylvania,  as  such  laws  now  exist,  become  the  lessee 
of  the  property  and  franchises  in  the  said  lease  mentioned  ; 
and  that  the  said  proposed  lessee,  in  case  the  said  lease 
shall  be  executed,  together  with  the  said  lessors,  can  perform 
lawfully  all  the  duties,  trusts  and  obligations,  and  discharge 
all  the  liabilities  imposed  on  the  United  Companies,  whether 
with  reference  to  the  state  of  New  Jersey,  or  any  corporations 
or  individuals. 

It  says,  that  the  said  United  Companies,  as  charged  in  the 
said  bill,  do  claim  that  they  have  derived  additional  right 
and  power,  from  the  said  act  of  March  17th,  1870,  to  exe- 
cute the  said  proposed  lease,  when  they  shall  have  obtained 
the  consent  of  two-thirds  in  interest  of  the  stockholders  of 
each  of  the  United  Companies,  and  shall  have  fully  complied 
with  the  said  act. 

It  claims  and  insists,  that  without  the  aid  of  the  last 
named  act,  enabling  them  to  make  the  said  lease,  the  defend- 
ants had,  and  still  have,  the  power  to  make  the  same ;  and 
they  respectfully  submit,  that  the  complainants  have  na 
right  to  the  injunction  of  this  honorable  court  to  restrain 
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these  defendants  from  executing  and  delivering  the  said  lease, 
for  the  reason  that  the  said  lease  will  not  impair  any  right  of 
any  of  the  complainants,  and  will  not  cause  any  injury  to 
them  or  any  of  them. 

It  insists,  that  the  last  named  act  of  the  legislature  of  the 
state  of  New  Jersey  is  constitutional  and  valid  in  law ;  that 
it  confers  full  and  ample  power  on  the  said  companies  to 
make,  execute  and  deliver  the  said  indenture  of  lease  to  the 
Pennsylvania  Railroad  Company  in  form,  in  substance,  and 
in  legal  effect,  as  the  said  lease  has  already  been  prepared 
and  agreed  upon ;  and,  that  if  the  said  lease  shall  be  exe- 
cuted and  carried  into  eifect,  the  United  Companies  or  either 
of  them,  will  not  thereby,  in  any  manner,  be  hindered,  pre- 
vented or  incapacitated  from  fully  and  fairly  performing  and 
discharging  all  the  duties  and  obligations  which  they,  or  any 
of  them  owe,  either  to  the  state  of  New  Jersey,  or  to  their 
stockholders ;  on  the  contrary,  after  the  said  lease  siiall  have 
been  executed  and  delivered,  the  United  Companies  will  be 
better  able  to  perform  and  fulfill  all  and  every  of  their  duties, 
both  public  and  private. 

It  insists  that  the  powers  conferred  by  the  act  of  March 
17th,  1870,  for  consolidation  and  making  business  arrange- 
ments, are  not  confined  to  railroad  or  canal  companies  of 
this  state.  On  the  contrary,  one  of  the  objects  of  the  said 
act,  as  is  most  clear  and  apparent,  was  to  enable  the  United 
Companies  to  lease  their  works  to  the  Pennsylvania  Railroad 
Company,  for  the  reason  that  the  railroad  and  canal  corpo- 
rations of  the  said  United  Companies  were,  when  the  said  act 
was  passed,  and  still  are,  identified  in  interest  with  the 
Pennsylvania  Railroad  Comi)any  ;  and  the  railroads  of  the 
United  Companies  formed,  with  the  railroad  of  the  Pennsyl- 
vania Railroad  Company,  both  continuous  and  connected 
lines.  The  canal  of  the  United  Companies  formed,  when  the 
said  act  was  passed,  and  still  forms,  with  the  railroad  of  the 
Pennsylvania  Railroad  Company,  a  connected  line  of  busi- 
ness  and   transportation.      The   works  and  business  of  the 
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United  Companies,  when  the  said  act  was  passed,  bore,  and 
still  do  bear,  such  connections  and  relations  with  the  works 
of  the  Pennsylvania  Raih'oad  Company,  and  the  business 
thereon  conducted,  as  to  make  the  true  intent,  meaning,  and 
purpose  of  the  said  act  apparent  beyond  all  doubt  or  contro- 
versey. 

It  admits  that  the  Pennsylvania  Railroad  Company  is  a 
corporation  created  by  the  laws  of  Pennsylvania,  but  insists 
that  it  is  not  confined,  in  the  exercise  of  the  powers,  privi- 
leges, and  franchises,  to  that  state  alone;  on  the  contrary, 
the  Pennsylvania  Railroad  Company,  by  its  railroads  and 
works,  and  by  the  railroads  and  woi'ks  of  other  corporations 
in  other  states  and  territories,  with  which  it  is  connected  by 
agreements,  contracts,  and  leases,  and  with  which  it  forms 
continuous  and  connected  lines,  is  a  part  of  a  great  system 
of  internal  communication,  which  extends  from  the  Atlantic 
ocean  to  the  Pacific  ocean,  and  which  brings  in  close  inter- 
course with  the  towns  and  cities  of  the  Atlantic  seaboard, 
the  states  and  territories  of  the  northwest,  the  west,  the 
southwest,  and  south. 

It  denies  that  the  Pennsylvania  Railroad  Company  is 
not  identified  in  interest  with  the  United  Companies,  and 
that  the  works  of  the  Pennsylvania  Railroad  Company  do 
not  form  a  continuous  and  connected  line  with  the  works  of 
the  United  Companies,  or  with  any  or  either  of  them,  as 
charged;  and  insists  that  the  works  of  the  United  Com- 
panies form,  with  the  works  of  the  Pennsylvania  Railroad 
Company,  continuous  lines,  and  also  connected  lines,  within 
the  true  intent  and  meaning  of  the  act  of  March  17th, 
1870,  and  that  the  same  are  not  detached  therefrom,  either 
by  the  bridge  of  the  Trenton  Delaware  Bridge  Company,  or 
by  the  railroad  of  the  Philadelphia  and  Trenton  Railroad 
Company,  or  by  the  railroad  of  the  Connecting  Railway,  or 
by  any  or  either  of  them,  in  manner  and  form,  substance  and 
effect,  as  charged  in  the  said  bill.  It  denies  that  the  open 
Delaware  river  separates  the  railroad  of  the  Camden  and 
Amboy  Railroad  and  Transportation  Company  from  the  rail- 
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road  of  tlie  Pennsylvania  Railroad  Company ;  and  says  that  it 
is,  in  point  of  fact  and  in  law,  no  severance  of  the  works  of 
said  company  from  the  city  of  Philadelphia,  and  is  no  sev- 
erance of  the  business  connection  of  said  company  with  the 
Pennsylvania  Railroad  Company,  and  it  does  not  interrupt 
or  interfere  with  the  identity  which  exists,  and  did  exist,  on 
the  17th  day  of  March,  1870,  between  the  said  Camden  and 
Amboy  Railroad  and  Transportation  Company,  and  the 
Pennsylvania  Railroad  Company,  or  between  the  United 
Companies  aforesaid  and  the  Pennsylvania  Railroad  Com- 
pany. 

It  submits  that  the  nine  propositions  in  the  said  bill  pet 
forth,  are  unsound  and  erroneous  in  law,  and  have  no  appli- 
cation whatever  to  the  rights  of  the  lessors  in  the  said  lease 
to  make,  execute  and  deliver  the  said  lease,  or  the  said  lessee 
to  receive  the  same  ;  and  are  irrelevant  to  the  case  made  by 
the  said  bill  of  complaint. 

It  denies  that  the  making  of  the  said  lease,  and  the  delivery 
of  the  demised  property  to  the  Pennsylvania  Railroad  Com- 
pany, will  be  a  great  and  irreparable  injury  to  the  complain- 
ants ;  but,  on  the  contrary,  the  same  will  be  a  great  and 
permanent  benefit  to  them. 

The  defendants  are  ready  to  refer  to,  accept,  and  receive 
the  said  acts  of  the  legislature  stated  in  the  bill,  and  their 
contents,  as  instruments  of  evidence,  subject  to  their  true 
construction  and  legal  effect,  and  will  on  their  part  refer  to 
the  same,  and  other  acts  of  the  legislature  of  the  state  of 
New  Jersey  and  the  state  of  Pennsylvania,  having  a  bearing 
upon  the  subject  matter  before  this  honorable  court  in  this 
cause. 

It  charges  that  the  bridge  over  the  Delaware,  and  the 
railroad  of  the  Philadelphia  and  Trenton  Railroad  Company, 
form  a  part  of  the  works  of  the  United  Companies.  The 
right  to  use  the  said  bridge  for  the  railroad  of  the  companies 
formerly  known  as  the  Joint  Companies,  originally  com- 
menced by  contract  between  "  the  president,  managers,  and 
company,  for  erecting  a  bridge  over  the  river  Delaware,  at 
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or  near  Trenton,"  with  the  Philadelphia  and  Trenton  Rail- 
road Company,  in  the  year  1835.  The  defendants  believe, 
that  at  the  time  of  the  making  of  said  contract,  the  Joint 
Companies  were  the  owners  of  more  than  one-half  of  the 
shares  of  the  capital  stock  of  the  said  Bridge  Company ;  and, 
on  the  1st  of  March,  1836,  they  were  the  owners  of  more 
than  one-half,  in  amount  and  value,  of  the  capital  stock  of 
the  said  Bridge  Conipany.  Under  that  contract,  railroad 
tracks  were  laid  on  the  said  bridge,  on  which  locomotive 
engines  and  cars  passed  from  the  Trenton  Branch  Railroad 
and  Spur,  to  the  Philadelphia  and  Trenton  Railroad,  and  re- 
turned, as  the  business  required.  The  expense  of  laying 
railroad  tracks  on  said  bridge  was  nominally  borne  by  the 
Philadelphia  and  Trenton  Railroad  Company,  as  was  stated 
in  the  arrangement,  but  in  point  of  fact  was  borne  by  the 
Joint  Companies  aforesaid.  Subsequently,  and  on  the  7th 
day  of  December,  1850,  an  agreement  was  entered  into  be- 
tween the  said  Bridge  Company  and  the  Philadelphia  and 
Trenton  Railroad  Company,  whereby,  for  the  consideration 
therein  mentioned,  it  was  agreed  that  the  said  railroad  com- 
pany should  have  permission  to  use  the  south  part  of  the  said 
bridge,  for  running  railroad  cars  and  other  vehicles  on  and 
over  the  railway  laid  over  the  said  bridge,  for  the  period 
limited  by  the  charter  of  the  said  railroad  company.  The 
railroad  company  thereby  agreed  to  keep,  at  their  om'u  ex- 
pense, the  railway  over  said  bridge,  and  that  part  of  said 
bridge  in  repair,  and  would  indemnify  and  save  harmless  the 
party  of  the  first  part  from  all  loss,  damage,  or  injury  what- 
ever, which  the  said  bridge  might  sustain  from  the  use  afore- 
said, by  fire  and  locomotives  or  otherwise. 

Semi-annual  settlements  should  take  j)lace  on  the  first 
Monday  of  April  and  October  in  each  year.  The  amount 
for  tolls  from  the  1st  day  of  April,  1849,  should  be  adjustal 
and  settled  on  the  terms  of  that  agreement. 

Such  contracts,  and  the  arrangements  arising  therefrom, 
though  in  form  continued  to  the  present  time,  have  virtually 
ceased,  by  reason    of    the    fact    that   the  Philadelphia    and 
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Trenton  Railroad  Company  and  the  United  Companies  are, 
and  long  prior  to  the  year  1870  were,  the  owners  of  all  the 
capital  stock  of  the  said  Bridge  Company,  except  one  share. 
And  these  defendants  charge  that  the  Philadelphia  and 
Trenton  Railroad  Company,  and  the  United  Companies,  on 
the  17th  day  of  March,  1870,  were,  and  from  thence  have 
continued  to  be,  the  owners  of  all  the  capital  stock  of  the 
said  Bridge  Company,  except  said  one  share  thereof;  and 
that  the  ownership  of  said  stock  was  fully  authorized  by 
several  acts. 

The  answer  further  says,  that  the  railroad  of  the  Phila- 
delphia and  Trenton  Railroad  Company,  extending  from  the 
said  Delaware  bridge,  in  the  state  of  Pennsylvania,  to  the 
city  of  Philadelphia,  in  said  state,  was  one  of  the  works  of 
the  United  Companies,  on  the  17th  day  of  March,  1870,  and 
for  many  years  prior  thereto,  and  has  continued  as  such  until 
the  present  time. 

On  the  22d  day  of  April,  1836,  an  agreement  was  made 
between  the  Delaware  and  Raritan  Canal  Company,  and  the 
Camden  and  Amboy  Railroad  and  Transportation  Company 
of  the  one  part,  and  the  Philadelphia  and  Trenton  Railroad 
Company,  of  the  other  part,  by  which  agreement  the  said 
parties  did  covenant  and  agree  with  each  other,  and  their 
successors,  that  from  and  after  the  1st  day  of  June  then  next 
ensuing,  during  and  until  the  expiration  of  their  said  charters, 
respectively,  the  clear  pij)fits  arising  from  the  stock  of  the  said 
companies,  (except  so  much  thereof  as  had  been  theretofore 
transferred  to  the  state  of  New  Jersey,)  should  be  divided 
among  all  the  stockholders  of  the  said  several  companies, 
share  and  share  alike.  And  it  was  further  agreed  that, 
whenever  the  state  of  New  Jersey  should  accede  to  the  said 
arrangement,  the  stock  of  the  Philadelphia  and  Trenton 
Railroad  Company,  should  be  put  on  the  same  footing  as  the 
stock  of  the  Delaware  and  Raritan  Canal  Company  and  the 
Camden  and  Amboy  Railroad  and  Transportation  Company, 
and  that  the  exception  thereby  made  of  the  stock  transferred 
to  the  state  of  New  Jersey  by  the   said  the  Delaware   and 
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Raritan  Canal  Company  and  the  Camden  and  Amboy  Rail- 
road and  Transportation  Company,  was  made  from  no  invid- 
ious or  improper  intention,  but  simply  because  the  companies 
believed  it  would  be  improper  for  them  to  attempt  to  bind 
the  state  of  New  Jersey,  leaving  the  state  of  New  Jersey  to 
determine  as  it  might  see  proper.  It  being  by  the  said 
agreement  expressly  understood,  that  the  state  of  New  Jersey 
should  have  the  option  at  any  time  to  come  in  and  participate 
in  the  benefits  of  the  said  agreement  from  the  time  of  such 
option  being  made. 

The  answer  avers,  that  since  the  making  of  the  last  men- 
tioned agreement,  the  state  of  New  Jersey,  as  a  stockholder, 
and  all  the  other  stockholders  of  the  Joint  Companies,  have 
borne  the  burdens  and  shared  in  the  profits  arising  from  the 
said  agreement. 

It  charges,  that  the  terms  and  conditions  of  the  said  agree- 
ment were  fully  complied  with  and  carried  into  effect  by  the 
said  companies,  from  the  date  thereof  to  tiie  time  of  the  agree- 
ment of  union  between  the  old  Joint  Companies  and  the  New 
Jersey  Railroad  Company,  February  1st,  1867,  (which  said 
agreement  was  validated  by  an  act  of  the  legislature)  and 
from  that  time  they  have  been  fully  carried  into  effect  by  the 
said  New  Jersey  Railroad  Company,  as  well  as  the  original 
parties  to  said  agreement. 

The  following  clause  in  the  said  agreement  between  the 
said  three  companies,  set  forth  in  the  bill,  refers  to  the  said 
agreement  of  the  22d  of  April,  1836  :  "  That  the  agreement 
between  the  said  parties  hereto  of  the  first  part,  and  the 
Philadelphia  and  Trenton  Railroad  Company,  and  all  other 
agreements  and  obligations  now  in  force  by  or  against  either 
of  the  parties  hereto,  shall  be  binding  on  the  consolidated 
companies  composed  of  the  parties  hereto." 

Since  the  union  of  interest  effected  by  the  said  agreement 
of  the  1st  of  February,  1867,  and  validated  by  the  said  act 
of  February  27th,  1867,  the  said  agreement  of  the  2d  day  of 
April,  1836,  has  been  carried  into  effect,  and  complied  with, 
by  the  Delaware  and  Raritan  Canal  Company,  the  Camden 
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and  Amboy  Railroad  and  Transportation  Company,  the  New 
Jersey  Railroad  and  Transportation  Company,  and  the  Phila- 
delphia and  Trenton  Railroad  Company. 

The  complainants,  who  have  been  stockholders,  as  charged 
in  the  said  bill,  for  five  years  last  past,  have  had  all  the 
benefits  arising  from  tlie  said  agreement ;  have  received  or 
become  entitled  to  additional  stock,  distributed  among  the 
stockholders  of  the  said  Joint  Companies  and  said  United 
Companies ;  and  have  received  dividends  and  profits  arising 
out  of  the  business  of  said  four  roads,  which  have  been  so 
operated  as  oue  concern.  And  the  state  of  New  Jersey,  as  a 
stockholder,  has  received  the  like  benefits  with  the  other 
stockholders,  and  has,  in  manner  aforesaid,  formally  and  by 
enactment  as  aforesaid,  ratified  and  confirmed  the  said  agree- 
ment as  obligatory  on  the  Joint  Companies  and  on  the 
Philadelphia  and  Trenton  Railroad  Company,  and  on  the 
United  Companies  and  the  Philadelphia  and  Trenton  Rail- 
road Company,  and  as  obligatory  on  the  state  of  New  Jersey 
as  a  stockholder,  as  the  sovereign  power  which  created  and 
has  confirmed  the  franchises,  powers,  and  privileges  of  the 
said  several  companies  composing  the  Joint  and  United  Com- 
panies, whether  conferred  on  them  severally,  or  as  Joint  Com- 
panies, or  as  United  Companies. 

It  further  says,  that  the  number  of  shares  of  the  capital 
stock  of  the  Philadelphia  and  Trenton  Railroad  Company  is 
twelve  thousand  five  hundred  and  ninety-one,  and  the  United 
Companies  are  the  owners  of  seven  thousand  six  hundred  and 
fifty  of  said  shares ;  that  under  the  powers  conferred  by  the 
act  approved  April  15th,  1868,  and  under  the  other  acts  in 
this  answer  referred  to,  the  said  United  Companies  have  the 
ownership  and  control  over  the  said  Philadelphia  and  Trenton 
Railroad  Company,  conferred  by  the  ownership  of  the  said 
stock,  and  by  virtue  of  the  said  agreement. 

It  further  says,  that  by  articles  of  agreement  made  and 
entered  into  on  the  18th  of  February,  1863,  by  and  between  the 
Pennsylvania  Railroad  Company,  the  Philadelphia  and  Tren- 
ton Railroad  Company,  the  Delaware  and  Raritan  Canal,  and 
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Camden  and  Amboy  Railroad  and  Transportation  Compa- 
nies, and  the  New  Jersey  Railroad  and  Transportation 
Company,  and  by  agreements  explanatory  thereof  and  sup- 
plemental thereto,  it  was,  among  other  things,  provided  and 
agreed,  that  the  Pennsylvania  Railroad*  Company  would 
obtain  the  necessary  right  of  way,  and  lay  out  and  construct 
a  first  class  railroad  from  the  point  on  the  Pennsylvania 
Railroad,  at  or  near  where  it  crosses  Thirty-fifth  street  in 
the  city  of  Philadelphia,  about  one  mile  from  Market  street, 
where  the  Junction  Railroad  crosses  under  said  Market 
street,  by  some  eligible  and  direct  route,  to  some  point  on 
the  Philadelphia  and  Trenton  Railroad,  at  or  near  Frank- 
ford,  crossing  the  Schuylkill  river  above  Girard  avenue 
bridge,  with  masonry  constructed  for  a  double  track.  And 
the  Pennsylvania  Railroad  Company  did,  thereby,  further 
agree,  as  soon  as  the  said  railroad  connecting  the  Pennsyl- 
vania Railroad  with  the  Philadelphia  and  Trenton  Railroad 
should  be  constructed  and  ready  for  use,  to  execute  and 
deliver  to  the  Philadelphia  and  Trenton  Railroad  Company, 
a  lease  of  the  said  Connecting  Railroad,  for  a  term  of  nine 
hundred  and  ninety-nine  years ;  and  that,  from  and  after  the 
said  time,  when  the  said  Connecting  Railroad  should  be  so 
constructed  and  ready  for  use  as  aforesaid,  until  the  expira- 
tion of  the  said  term  of  nine  hundred  and  ninety-nine  years, 
the  Philadelphia  and  Trenton  Railroad  Company,  their  suc- 
cessors and  assigns,  should  have  as  full  and  exclusive  use 
and  control  of  said  railroad,  and  its  appurtenances  and  ap- 
pendages, and  all  lands  and  rights  therewith  connected,  as 
if  they,  the  Philadelphia  and  Trenton  Railroad  Company, 
had  been,  from  the  first,  the  owners  thereof. 

In  pui'suance  of  the  said  agreements  the  said  Connecting 
Railroad  was  constructed.  It  commences  on  the  line  of  the 
Philadelphia  and  Trenton  Railroad  at  Frankford,  in  the  city 
of  Philadelphia,  and  runs  southwesterly,  crossing  the  river 
Schuylkill  near  and  above  the  Girard  avenue  bridge,  and 
connecting  with  the  railroad  of  the  Pennsylvania  Railroad 


160  CASES  IN  CHANCERY. 


Black  V.  Delaware  and  Earitan  Canal  Co. 


Company  about  one   mile  and    one-quarter    northerly  from 
Market  street  in  said  city. 

It  further  says,  that  by  an  act  of  the  legislature  of  Penn- 
sylvania, approved  on  the  14th  day  of  April,  1863,  the  Con- 
necting Railway  Company  was  incorporated.  Said  company 
subsequently  constructed  said  railroad.  The  stock  of  the  said 
Connecting  Railway  Company  is  owned  by  the  Pennsylvania 
Railroad  Company. 

It  further  shows,  that  on  or  about  the  1st  day  of  January, 
1868,  an  indenture  of  lease  was  made  and  executed  between 
the  Connecting  Railway  Company,  of  the  first  part,  the 
Pennsylvania  Railroad  Company,  of  the  second  part,  and  the 
Philadelphia  and  Trenton  Railroad  Company  of  the  third 
part,  whereby  the  Philadelphia  and  Trenton  Railroad  Com- 
pany became'  the  lessees  of  the  said  connecting  Railroad, 
extending  from  its  two  connections  with  the  Pennsylvania 
Railroad,  (one  of  said  connections  being  at  or  near  Thirty- 
fifth  street,  and  the  other  at  or  /near  Fortieth  street,  in  West 
Philadelphia,)  to  its  connections  with  the  Philadelphia  and 
Trenton  Railroad,  at  or  near  Frankford,  with  all  the  tracks, 
bridges,  right  of  way,  lands,  and  other  things  connected 
therewith,  or  appurtenant  thereto ;  including,  also,  all  lands 
purchased  by  the  said  Connecting  Railway  Company, 
whether  for  right  of  way  or  otherwise,  and  then  held  by  or 
for  the  said  Connecting  Railroad  Company ;  together  with 
the  full  and  exclusive  right  to  run  and  use  the  said  railroad, 
and  to  take  the  tolls  and  exercise  the  franchises  thereof,  or 
therewith  connected,  and  the  right  to  build  one  or  more 
additional  tracks  or  sidings  as  may  be  lawful,  at  their  own 
expense,  and  to  do  all  other  lawful  acts  which  they  may  find 
necessary  or  expedient.  Which  term  in  said  lease  was 
limited  at  nine  hundred  and  ninety-nine  years  from  the  date 
of  the  said  articles  of  agreement,  which  have  been  herein- 
before referred  to. 

It  expressly  avers  that  by  means  of  the  said  bridge  over 
the  Delaware  at  Trenton,  and  the  rails  for  a  railroad  thereon, 
and  by  means  of  the  said    road    of  the   Philadelphia  and 
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Trenton  Railroad  Company,  and  by  means  of  the  said  Con- 
necting Railroad,  possessed,  owned,  and  held  as.  aforesaid  by 
the  said  the  United  Companies,  the  works  of  the  United  Com- 
panies form  with  the  works  of  the  Pennsylvania  Railroad 
Company,  both  continuous  and  connected  lines. 

It  says  that  passengers,  goods,  wares,  and  merchandise, 
are  transported  over  the  works  of  these  defendants  by  ferries 
or  floats  from  the  city  of  New  York  to  Jersey  City,  thence 
in  railroad  cars  by  the  New  Jersey  Railroad  to  New  Bruns- 
wick, from  New  Brunswick  to  the  Delaware  bridge  at  Tren- 
ton by  the  railroad  called  the  Trenton  Branch  and  Spur; 
thence  on  a  railway  over  the  said  Delaware  bridge ;  thence 
by  the  Philadelphia  and  Trenton  Railroad  to  the  Connecting 
Railroad  at  Philadelphia ;  thence  over  the  Connecting  Rail- 
road to  and  upon  the  rails  of  the  Pennsylvania  Railroad ; 
thence  over  the  Pennsylvania  Railroad  to  Pittsburg,  in  the 
State  of  Pennsylvania,  and  from  thence  to  various  points 
northwest,  west,  and  southwest.  That  the  railroad  cars 
drawn  by  locomotive  engines,  in  which  cars,  passengers  and 
merchandise  are  transported,  pass  by  a  continuous  and  un- 
broken line  of  railroad  from  Jersey  City  to  Pittsburg,  as 
aforesaid,  the  same  cars  being  used,  though  owing  to  the 
long  distance  traversed,  many  locomotive  engines  are  used 
for  the  same  train,  in  which  passengers  and  merchandise  are 
carried  from  Jersey  City  aforesaid,  to  Pittsburg  aforesaid, 
and  beyond.  Such  was  the  state  of  facts  on  the  17th  day  of 
March,  1870,  and  prior  thereto,  and  since  the  said  Connect- 
ing Railroad  was  completed.  That  the  said  railroad  line 
from  Jersey  City  to  Pittsburg,  as  aforesaid,  was  on  the  17th 
day  of  March,  1870,  and  prior  thereto,  and  from  thence  to 
the  present  time  has  been,  used  for  business  on  the  same 
from  Jersey  City  to  points  west  of  Philadelphia  on  the  said 
Pennsylvania  Railroad,  and  practically  operated  as  one  line, 
under  contracts  and  arrangement:s,  and  was  one  of  the  chief 
and  essential  means  in  carrying  on  the  internal  commerce 
and  business  of  this  country.  This  mode  of  communication 
between  the  state  of  New  York,  the  state  of  Pennsylvania, 
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and  the  West,  has  been  fostered,  protected,  and  legalized  by 
the  respective  legislatures  of  the  two  last  named  states ;  and 
it  was  with  a  full  knowledge  of  the  vast  magnitude  of  the 
internal  commerce  carried  on  by  such  agencies,  and  to  facil- 
itate and  promote  the  same,  that  the  said  act  of  March  17th, 
1870,  was  passed,  by  which  the  said  proposed  lease  was 
authorized.  The  concurrent  legislation  of  the  state  of  Penn- 
sylvania, hereinafter  stated,  was  a  part  of  the  same  plan  by 
which  full  authority  was  given  to  make  the  said  lease ;  such 
legislation  did  not  spring  from  the  whims  or  caprice  of  spec- 
ulators and  adventurers,  but  from  the  demands  for  the  means 
of  intercourse,  by  which  accommodation  for  every  town  and 
village  along  the  line  of  transportation  is  afforded  across  the 
continent,  and  a  shorter  pathway  is  opened  for  commercial 
intercourse  with  the  East  Indies. 

It  further  says  that  the  Pennsylvania  Railroad  at  Phila- 
delphia extends  to  the  Delaware  river  at  two  points ;  one  at 
the  Washington  street  wharf,  and  another  at  the  Greenwich 
wharves.  The  Camden  and  Amboy  Railroad,  which  runs 
from  South  Amboy  to  Camden,  is  at  Camden  connected  with 
Philadelphia  by  a  ferry,  owned  and  operated  by  the  United 
Companies,  which  ferry  has  been  declared  to  be  a  part  of 
the  line,  and  thus  a  connected  line  of  business  is  formed  be- 
tween the  last  named  railroad  and  the  works  of  the  Penn- 
sylvania Railroad  Company.  The  communication  between 
the  terminus  of  the  Camden  and  Amboy  Railroad  at  Cam- 
den, by  ferry  boats  over  the  Delaware  river,  to  the  Wash- 
ington street  wharf  aforesaid,  at  Philadelphia,  and  thence  on 
the  Pennsylvania  Railroad,  was  on  the  17th  of  March,  1870, 
and  still  is  used  for  the  transportation  of  merchandise  over 
and  from  the  Camden  and  Amboy  Railroad,  over  the  Dela- 
ware river  as  aforesaid,  to  the  Washington  street  wharf 
aforesaid,  and  over  the  Pennsylvania  Railroad  aforesaid,  and 
was  provided  for  by  the  said  contract  of  February  18th, 
1863.  Where  the  Pennsylvania  Railroad  comes  to  the  Del- 
aware river,  at  the  Greenwich  wharves,  coal,  lumber,  and 
merchandise,  transported    over  the    Pennsylvania    Railroad, 
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were  on  the  17th  day  of  Marcli,  1870,  and  before  and  since, 
and  to  the  present  time,  discharged  into  boats  of  the  Dela- 
ware and  Raritan  Canal  at  Philadelphia,  floating  in  the 
Delaware  river,  and  in  such  boats  transported  up  the  Dela- 
ware to  the  canal,  and  from  thence  to  New  York  and  other 
destinations.  The  Delaware  and  Raritan  Canal  was,  and  is, 
thas  connected  directly  with  the  Pennsylvania  road  as  a 
connected  line,  making  also  an  identity  of  interest  between 
the  Canal  Company  as  one  of  the  United  Companies,  and  the 
Pennsylvania  Railroad  Company. 

To  show  the  identity  of  interest  and  connection  in  business 
between  the  railroads  and  the  Canal  of  the  United  Compa- 
nies, and  the  railroad  of  the  Pennsylvania  Railroad  Company, 
the  answer  states  and  shows  the  amount  in  money  received 
by  the  United  Companies,  and  the  Philadelphia  and  Trenton 
Railroad  Company,  for  passengers  and  freight  delivered  to 
and  received  from  the  Pennsylvania  Railroad,  in  the  years 
1869  and  1870: 

From  passengers — 

1869  ...  $161,857  70 

1870  -  -  -  267,496  09 
From  freights — 

1869  -  -  -  $537,578  44 

1870  -  -  -  545,191  61 
The  following  number  of  tons  of  coal  were  transported 

over  a  portion  of  the  Pennsylvania  Railroad  to  the  Green- 
wich wharves  aforesaid,  and  from  thence  in  the  canal  boats 
of  the  Delaware  and  Raritan  Canal,  on  and  over  the  said 
canal — 

In  1869  -  -  -  147,788  tons 

"   1870  -  -  -  175,000    " 

It  further  answering,  says,  that  the  Pennsylvania  Rail- 
road company  is  a  corporation  created  by  the  laws  of 
Pennsylvania,  by  an  act  of  the  legislature  of  that  state, 
approved  April  13th,  1846,  having  by  their  act  of  incor- 
poration, and  by  subsequent  acts  of  the  legislature  of  tiie 
last  named  state,  full  power  to  own  and  operate  a  railroad 
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from  Philadelphia  to  Pittsburg  and  beyond,  and  also  having 
full  power,  by  the  laws  of  Pennsylvania,  to  merge  and  con- 
solidate with  any  other  railroad  company,  in  that  state  or 
out  of  it,  on  compliance  with  the  laws  of  tiie  last  named 
state.  By  the  laws  of  the  state  of  Pennsylvania,  the  said 
agreement  of  February  18th,  1863,  and  the  said  lease  of 
the  Connecting  Railroad  are  valid.  It  charges  that  by  the 
laws  of  Pennsylvania,  tlie  Pennsylvania  Railroad  Company 
aforesaid  can  become  the  lessees  of  any  railroads  or  canal 
navigation  works  whatever,  whether  such  railroads  or  canal 
navigation  works  may  be  within  the  limits  of  the  state  of 
Pennsylvania,  or  created  by,  or  existing  under  the  laws  of 
any  other  state  or  states.  Among  the  various  acts  of  the 
legislature  of  the  state  of  Pennsylvania,  giving  powers  as 
aforesaid,  these  defendants  refer  to  two  acts,  exemplified 
copies  of  Avhich  are  hereunto  annexed — ''An  act  to  authorize 
railroad  companies  to  lease  or  become  lessees,  and  to  make 
contracts  with  other  railroad  companies,  corj)orations,  and 
parties."  Approved  February  17th,  1870.  "An  act  re- 
lating to  leases  or  contracts  for  the  use  of  canals  or  other 
navigation  works  by  railroad  companies,"  approved  May 
3d,  1871. 

And  the  defendants  have  hereunto  annexed  exemplified 
copies  of  such  acts  of  the  legislature  of  Pennsylvania,  of  a 
public  and  general  character,  which  give  authority  to  railroad 
companies  in  that  state,  to  merge  or  consolidate  with  other 
railroad  companies,  both  in  and  out  of  the  state  of  Pennsyl- 
vania, to  which  reference  is  made. 

The  defendants  draw  attention  to  the  said  legislation  of 
the  state  of  Pennsylvania,  in  connection  with  the  said  act  of 
the  legislature  of  the  state  of  New  Jersey,  approved  March 
17th,  1870,  entitled  "An  act  to  enable  the  United  Railway 
and  Canal  Companies  to  consolidate  their  stock,  and  to  con- 
solidate or  connect  with  other  companies,"  as  giving  evidence 
of  a  very  important  state  of  facts  in  the  history  of  the  in- 
ternal commerce  of  this  widely  extended  country,  so  largely 
carried   on  by  means  of  railroads  and    canals,  in  and   over 
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the  states  by  which  such  railroads  and  canals  were  authorized 
to  be  constructed,  connecting  with  the  railroads  and  canals 
in  adjoining  states,  tlie  construction  of  which  has  been 
authorized  by  like  authority  ;  thus  making  continuous  lines 
of  travel  and  transportation  over  and  beyond  state  boun- 
daries, to  meet  tiie  emergencies  of  business,  and  also  serving 
to  keep  united  under  one  government  a  great  and  enterpris- 
ing people. 

As  to  the  dangers  from  a  foreign  corporation,  which 
haunt  the  imagination  of  the  complainants,  the  defendants 
submit  the  fact  that,  of  the  189,904  shares  which  compose  the 
stock  of  the  United  Companies,  less  than  one-fourth  is  owned 
by  residents  of  the  state  of  New  Jersey,  and  the  residue  are 
owned  by  persons  residing  out  of  the  state  of  New  Jere;ey. 
They  charge,  that  of  all  the  funded  indebtedness  of  the 
United  Companies,  or  either  of  them,  less  than  one-quarter  in 
amount  and  value  is  held  by  people  residing  in  New  Jeraey ; 
that  a  large  part  of  their  bonds  are  sterling  bonds,  the  interest 
whereof  is  paid  in  Europe,  and  the  holders  of  which  reside  in 
Europe. 

It  avers,  that  the  exhibition  of  the  said  bill  of  complaint, 
by  which  the  complainants  object  to  the  resolutions  of  the 
board  of  directors  of  the  United  Companies,  and  to  the  pro- 
<3eedings  of  the  said  board,  touching  the  negotiations  for  the 
said  lease,  and  the  purpose  of  the  said  board  to  cause  the 
said  lease  to  be  executed  and  delivered,  came  too  late. 
Since  the  said  act  of  March  17th,  1870,  in  the  said  bill  set 
forth,  the  subject  of  making  a  lease  in  pursuance  of  the 
powers  thereby  conferred,  by  the  United  Companies  to  the 
Pennsylvania  Railroad  Company,  has  been  a  matter  of 
notoriety  and  public  discussion,  and  has  attracted  and  re- 
•ceived  the  attention  of  the  stockholders  and  directors  of  the 
said  companies,  and  the  complainants  have  laid  quietly  by, 
and  taken  no  steps  in  this  honorable  court  relative  thereto, 
until  the  said  negotiations  were  closed,  and  the  said  lease 
was  prepared,  and  the  said  resolutions  were  passed.  That  the 
same  should  be  executed  and  delivered  when  the  conditions 
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of  the  said  act  sliould  be  complied  with,  as  in  the  said  resolu- 
tions set  forth. 

It  insists,  that  the  said  corporations  composing  the  United 
Companies  of  the  state  of  New  Jersey,  lessors  in  tlie  said 
indenture  of  lease,  have  good  right  and  lawful  authority  to 
make,  execute,  and  deliver  the  said  indenture  of  lease,  to 
the  Pennsylvania  Hailroad  Company  aforesaid.  That  the 
Pennsylvania  Railroad  Company,  have  a  good  right  and 
lawful  authority  to  accept  the  said  lease,  and  become  the 
lessees,  in  manner  and  form  as  in  the  said  lease  has  been  pre- 
pared and  agreed  upon.  That  said  complainants  have  no  right 
to  prevent  the  execution  and  delivery  of  the  said  lease ;  that 
they  have  no  equitable  standing  in  this  honorable  court  to  have 
an  injunction  issued  according  to  the  prayer  of  the  said  bill, 
or  any  other  injunction  restraining  the  execution  and  delivery 
of  the  said  lease. 

The  agreements  referred  to  in  the  answer,  and  the  acts  of 
the  legislature  of  Pennsylvania  which  were  relied  upon  as 
authority  for  the  Pennsylvania  Railroad  Company  to  take  the 
lease,  were  annexed  thereto. 

An  answer  was  also  filed  on  the  part  of  the  defendant,  George 
Richards,  state  director  of  the  Camden  and  Amboy  Railroad 
Company.  The  state  was  a  large  stockholder  in  the  United 
Companies ;  and  the  answer  of  Mr.  Richards  was  filed  by  the 
Attorney-General,  that  the  state  might  be  represented  in  the 
argument.  This  answer  merely  submitted  certain  legal  propo- 
sitions to  the  consideration  of  the  court,  neither  admitting  nor 
denying  any  of  the  allegations  of  the  bill. 

Upon  the  answers  being  read,  Mr.  Browning  asked  that  a 
reasonable  time  might  be  allowed  counsel  to  examine  the 
answer  of  the  companies.  It  contained  matter  of  surprise. 
The  cause  should  be  fully  heard. 

Mr.  Scudder  opposed  the  request,  on  the  ground  that 
there  was  no  new  matter  in    the   answer,  and   the   counsel 
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should  have  come  prepared  to  argue  the  case,  on  the  denial 
being  put  in. 

Hon.  J.  S.  Black,  (of  Pennsylvania,)  in  reply,  urged  that 
the  answer  was  very  voluminous,  and  counsel  for  complain- 
ants ought  not  to  be  compelled  to  go  on  with  the  argument, 
in  so  important  a  case,  without  having  an  opportunity  to  ex- 
amine it  more  particularly,  and  with  care,  and  asked  that  they 
might  be  allowed  a  week  for  that  purpose. 

The  Chancellor. 

When  the  rule  to  show  cause  in  this  case  was  granted,  an 
unusual  length  of  time  was  allowed,  and  I  then  mentioned 
to  the  counsel  of  the  complainants,  that  I  would  expect  them 
to  be  ready  to-day,  to  proceed  with  the  cause.     The  time 
has  been  sufficient  to  prepare,  on  the  side  of  the  complain- 
ants, unless  the  answer  of  the  defendants  put  the  matter  in 
an    entirely  new  and   different   light.      The   answer  of  the 
defendants,  as  read,  is  long,  not  much  longer  than  the  bill ; 
but  the  great  part  of  that  answer  is  made  up  of  admission  of 
the  facts  charged  in  the  bill — admitted  shortly,  it  is  true^ 
not  spun  out  to  a  great  length ;  but  each  separate  fact,  each 
separate  act,  each   separate  organization,  the  acceptance  and 
approval  of  each  act  of  the  legislature  is  distinctly  admitted 
by  itself.     I  noticed  carefully  the  reading  of  the  answer,  and 
there  appeared  to  me  to  be  few  or  no  new  facts.     One,  two, 
or  perhaps  three  of  the  facts  charged  by  the  complainants 
in  the  bill,  are  denied.     One,  that  appeared  to  me,  upon  the 
original  reading  of  the  bill,  to  be  important,  and  does  now^ 
was,  whether  there  was  a  connection   between  the  roads  in 
question  and  the  Pennsylvania  Railroad.     A  large  part  of 
the  answer  is  taken,  in  denying — not  a  mere  simple  denial, 
(which  would  have  been  of  no  avail  in  such  a  case,)  but 
denying,  (by  setting  forth  the  facts,) — the  allegation  in  the 
bill,  that  there  was  no  connection  between  the  Pennsylvania 
Railroad,  the   proposed  lessee,  and  the  united  roads.     An- 
other  part   of    the   answer   denies   the   fact   stated   of    the 
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expected  income  of  the  roads,  under  their  present  manage- 
ment and  organization.  The  bill  states  that  they  might 
make  fifteen  per  cent,  under  good  management,  as  at  present 
organized.  Another  long  part  of  the  answer  is  denying  that 
fact. 

Counsel  have  not  pointed  out  to  me  any  matter  in  the 
answer,  that  is  new,  any  matter  that  changes  the  case,  as 
they  may  be  supposed  to  have  come  prepared  for  arguing  it. 
Counsel,  in  preparing  for  arguing  a  cause  like  this,  do  not 
come  expecting  that  the  defendant  will  admit  everything 
that  is  charged  against  him.  These  matters  are  matters 
responsive  to  the  bill.  Counsel  ought  to  have  come  prepared, 
upon  their  being  denied,  to  contest  the  case,  upon  a  denial 
being  put  in. 

In  these  injunction  cases,  the  remarks  of  the  opening 
counsel  are  very  sensible,  and  addressed  to  the  discretion  of 
the  court,  which  ought  to  be  exercised  in  favor  of  a  full 
hearing  of  all  parts  of  the  case;  and  though  I  do  not  see 
what  the  surprise  is,  thougli  I  do  not  see  what,  in  this 
answer,  is  to  change  the  case  from  its  position  as  originally 
presented  for  the  allowance  of  the  rule  to  show  cause,  I  am 
willing  to  accede  to  so  reasonable  a  request  as  counsel  have 
made,  for  an  adjournment  over  until  next  Wednesday,  that 
they  may  read  this  answer  and  consider  it ;  because,  although 
I  have  failed  to  see  in  it,  by  the  reading,  and  counsel  seem 
to  have  failed  to  see  in  it  anything  that  is  new  or  unexpect- 
ed, or  that  should  change  the  position  of  the  case,  (or  at 
least  have  not  pointed  it  out  to  me,  therefore,  I  presume, 
have  not  seen  it,)  it  may  be  that,  on  a  careful  perusal  of  this 
answer,  counsel  may  see  something  different  in  it.  And  one 
week  longer  cannot  seriously  incommode  the  defendants. 
The  rule,  as  it  now  exists,  if  I  merely  adjourn  the  case,  will 
prevent  the  execution  or  consummation  of  the  lease.  It  may 
be  important  to  the  corporations,  defendants,  if  they  are  to 
execute  the  lease,  that  it  be  done  soon.  If  it  is  so  beneficial, 
as  they  set  out  in  their  answer,  to  the  stockholders,  the 
sooner  it  is  done,  probably,  the  better,  and  I  am  unwilling  to 
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delay  them  in  what  they  consider — whether  I  consider  it  so 
or  not — a  matter  important  to  have  finished;  but  I  think  the 
week's  delay  asked  by  counsel,  is  not  unreasonable.  If  the 
time,  tlierefore,  will  suit  the  counsel  on  the  other  side,  or,  at 
least,  is  not  incompatible  with  their  engagements,  I  will 
adjourn  the  cause  till  next  Wednesday. 

Owing  to  the  illness  of  the  Chancellor,  the  case  was  post- 
poned till  the  12th  of  September,  when  the  argument  was 
had  upon  the  rule  to  show  cause,  on  the  bill,  answers,  and 
affidavits  annexed  thereto. 

Mr.  V.  L.  Bradford,  (of  Philadelphia,)  for  complainants. 

I.  The  companies  named  as  lessors  in  the  proposed  lease, 
severally  or  collectively,  prior  to  March  17th,  1870,  did  not 
possess  any  franchise  or  power  to  make  or  execute  any  lease 
of  their  canal  and  railroads,  with  their  appurtenances,  and 
of  all  their  property  and  interest,  real,  personal  and  mixed, 
for  the  purpose  and  object  contemplated  in  said  lease. 

II.  That  said  companies  do  not  now  possess,  nor  have  they 
at  any  time  since  March  16th,  1870,  possessed,  severally  or 
collectively,  any  franchise,  privilege,  or  power  to  make  and 
execute  said  lease,  or  any  similar  lease. 

It  is  alleged,  by  the  defendants,  or  some  of  them,  that,  on 
the  17th  of  March,  1870,  the  legislature  of  New  Jersey,  by  an 
act  approved  on  that  day,  conferred  on  said  companies  a 
franchise,  privilege,  or  power  to  make  and  execute  the  said 
lease. 

The  complainants  deny  this  allegation ;  because, 

1.  The  title,  preamble,  and  enacting  clauses  of  said  act 
demonstrate  that  its  proposed  application  to  said  lease  is  an 
entire  perversion  of  it. 

It  is  a  safe  and  reasonable  canon  of  judicial  interpretation 
and  construction  of  a  statute,  that,  if  its  language  and  spirit 
are  fully  satisfied  by  a  diiFerent  construction,  or  on  a  differ- 
ent hypothesis,  than  the  one  contended  for,  such  latter  con- 
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struction  is  excluded  and  inadmissible,  for  '^  expressio  unius 
est  exclusio  alterlus." 

2.  Said  act  does  not  authorize  or  sanction  a  lease  of  the 
franchises,  or  of  any  of  the  franchises  of  the  United  Com- 
panies, or  either  of  them,  in  any  way  or  manner,  expressly 
or  by  legal  implication,  to  "  the  Pennsylvania  Railroad  Com- 
pany." 

That  company  is  not  named  in  said  statute ;  nor,  is  a  lease 
to  "  the  Pennsylvania  Railroad  Company,"  indirectly  autho- 
rized or  sanctioned  by  the  language  of  said  enactment.  The 
wo7'ks  of  that  company  are  not,  "  in  connection  or  continuity  " 
with  the  wo7'ks  of  "  the  United  Companies  of  New  Jersey." 
They  do  not  form  "continuous  and  connected  lines  with  the 
works  of  the  United  Companies  of  New  Jersey."  The  works 
of  three  distinct  and  independent  corporations — to  wit,  of 
"the  Trenton  Delaware  Bridge  Company,"  (partly  a  New- 
Jersey  corporation  and  partly  a  Pennsylvania  corporation,)  of 
"the  Philadelphia  and  Trenton  Railroad  Company,"  and  of 
"the  Connecting  Railway  Company,"  (both  Pennsylvania 
corporations)  lie  between  the  works  of  "  the  United  Compa- 
nies of  New  Jersey,"  and  those  of  "  the  Pennsylvania  Rail- 
road Company,"  and  separate  them,  by  an  interval  of  at  least 
thirty-one  miles.  How,  then,  can  "  the  continuity  or  connec- 
tion "  required  by  the  statute,  be  said  to  exist  between  the 
works  of  "  the  United  Companies  of  New  Jersey,"  and  those 
of  "the  Pennsylvania  Railroad  Company,"  respectively? 

Again :  the  statute  refers  to  railroad  companies  in  the 
state  of  New  Jersey,  "  or  otherwise."  The  word  "  otherwise  " 
is  not  an  adverb  of  place  or  situation.  It  here  has  not  the 
meaning  of  the  words,  "  otherwhere,"  or  "  elsewhere,"  which 
are  synonymous  words.  Lexicographers  agree,  that  no 
such  meaning  attaches  to  the  word  "  otherwise,"  which 
signifies  "  in  a  different  manner,"  "  by  other  causes,"  "  in 
other  respects."  It  is  used,  with  such  signification,  in  a 
subsequent  part  of  the  same  act.  Substitute  such  correla- 
tive renderings,  or  such    significations,  of  "otherwise,"  and 
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they  are  wholly  inapplicable,  without  meaning,  and,  in  legal 
parlance,  are  insensible,  here.  If  so,  that  word  is  not  to  be 
regarded,  as  it  appears,  in  this  part  of  the  statute.  This 
portion  of  the  statute  must  be  read  without  it.  If  the 
legislature  had  intended  to  authorize  a  lease,  between  "the 
United  Companies  of  New  Jersey "  and  a  foreign  corpo- 
ration, they  should  have  either  expressly  named  such  corpo- 
ration, or,  have  used  the  word  "  elsewhere,"  or,  the  word 
"otherwhere,"  in  the  connection  in  which  the  insensible 
word,  "  otherwise,"  appears.  It  is  not  in  the  rightful  power 
of  any  court,  to  supply  language  not  used  by  the  legislature, 
except  where,  of  logical  necessity,  such  language  is  implied 
from  the  context.  To  erase  the  word  "  otherwise,"  and  sub- 
stitute the  word  "elsewhere,"  or,  the  word  "otherwhere," 
would  be  to  make  law,  and  not  to  expound  it.  To  convert 
the  word  "otherwise"  into  the  word  "  otherwhere,". or,  the 
word  "elsewhere,"  would  simply  be,  to  furnish  a  new  idea, 
and  not  a  mere  verbal  correction.  No  one  can  contend, 
that  a  judicial  tribunal  can  do  this  and  thus  legislate.  To 
speak  of  "companies  in  New  Jersey,  or  in  a  diiferent 
manner,"  or,  "  by  other  causes,"  or,  "  in  other  respects,"  is 
not  the  same  as  to  say,  "  in  New  Jersey,  or  in  another 
state,"  "  elsewhere,"  or,  "  otherwhere ;"  but,  such  an  expres- 
sion, in  such  connections,  is  without  meaning,  insensible, 
and  to  be  wholly  disregarded  in  reading  and  expounding 
said  act. 

3.  The  said  act  of  March  17th,  1870,  does  not  authorize  a 
grant  or  transfer,  by  lease  or  otherwise,  of  all  the  property 
and  estate,  real,  personal,  and  mixed,  and,  of  all  tiie  fran- 
chises appurtenant  thereto,  of  the  United  Canal  and  Railroad 
Companies  of  New  Jersey,  such  as  is  proposed  by  the  said 
lease,  to  any  other  company,  domestic  or  foreign. 

4.  The  said  act  of  March  17tli,  1870,  has  never  been 
accepted,  by  either  of  the  several  corporations  sometimes 
called  "  the  United  Canal  and  Railway  Companies,"  named 
in  the  said  act  as  the  recipients  of  the  proffered  grant  of  addi- 
tional or  supplemental  corporate  franchises  and  powers. 

The  said  act  purports,  "  to  enable "   the  said  companies. 
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and  to  grant  to,  confer,  and  bestow  on  them,  severally  and 
collectively,  the  additional  and  supplemental  franchises  and 
powers  set  fortii  in  said  act,  which  they  did  not,  in  whole  or 
in  part,  previously  possess.  The  said  act,  is,  therefore,  in 
legal  contemplation,  a  proffered  supplement  to  the  several 
acts  of  incorporation  of  the  aforementioned  respective  com- 
panies ;  is,  pro  tanto,  a  new  act  of  incorporation,  i.  e.,  it 
proffers  new  and  further  terms  of  contract  to  the  said  cor- 
poration. Said  act  must,  therefore,  be  clearly,  distinctly 
and  formally  accepted,  before  it  can  form  any  part  or  portion 
of  the  several  charters  of  the  aforementioned  respective 
companies,  or  bind,  as  a  new,  further,  and  additional  con- 
tract, either  the  state,  the  said  several  corporations,  or  their 
several  and  respective  stockholders.  An  acceptance  of  the 
proposed  lease  in  the  manner  mentioned  in  said  act  is  in  no 
just  sense  an  acceptance  of  said  act  by  the  stockholders  of 
either  of  the  corporations  who  are  named  in  said  act,  or 
in  said  lease.  To  validate  said  act,  an  acceptance  by  all  the 
stockholders,  in  a  duly  convened  corporate  meeting  of  each 
of  the  companies  whose  respective  charters  are  affected  by 
said  act,  is  absolutely  indispensable.  In  reference  to  a 
proper  acceptance  of  said  act,  the  mode  adopted  by  the 
board  of  directors  of  the  United  Companies  of  New  Jersey, 
to  obtain  the  assent  of  the  stockholders  of  the  several  com- 
panies impliedly  to  said  act,  by  the  appointment  of  a  com- 
mittee "  to  obtain  the  consent  of  the  stockholders  to  said 
lease,"  and  to  effect  an  execution  of  said  lease,  is  illegal, 
inequitable,  inappropriate,  and  unconstitutional.  The  afore- 
mentioned action  of  the  said  united  board  is  manifestly  a 
breach  of  trust  by  trustees,  by  means  of  a  combination  to 
effect  a  surrender  and  extinguishment  of  their  trust,  in  dis- 
regard of  the  good  faith  and  fidelity  which  they  owe  to  the 
peoi)le  of  New  Jersey,  and  to  the  stockholders  and  bondhold- 
ers of  the  United  Companies  of  New  Jersey. 

5.  The  said  act  of  March  17th,  1870,  does  not  authorize 
said  lease,  because  it  is  an  unconstitutional  and  void  act.  It 
is  invalid  and  unconstitutional ;  because, 
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First  It  authorizes  (where  a  single  stockholder  is  unwilling 
to  accept  it,  in  the  case  of  such  stockholder,)  a  divestiture  of 
vested  rights,  ''  an  impairment  of  the  obligations  of  con- 
tracts," and  such  a  change  or  alteration  of  private  pro])erty  as 
is  tantamount  to  "  a  taking  of  such  private  property  "  "  for  a 
private  use,  and  not  for  a  public  use." 

Second.  The  only  provision  made,  in  said  act,  for  compen- 
sating the  dissatisfied  stockholders  for  the  taking  of  their 
stock,  is,  that  "its  value  shall  be  assessed,  as  of  the  time 
immediately  before  the  taking,  but  that  the  assessment  thereof 
shall  not  be  made  and  compensation  paid  until  after  the 
taking. 

The  Constitution  of  New  Jersey  expressly  requires,  that 
compensation  shall  be  fir'st  made.  See  Const.  N.  J.,  Art.  JF, 
§  7,  Clause  9. 

Third.  In  requiring  the  dissatisfied  stockholders  to  give 
up  their  shares  of  stock,  and  equitable  corporate  franchises 
and  rights  belonging  to  them,  as  cestui  que  trusts  or  benefi- 
ciaries of  said  corporations,  (to  wit,  among  others,  the  right, 
"  of  electing  directors  to  manage  the  business  of  said  rail- 
roads and  canal,  and  the  right  to  participate  in  the  division 
of  the  net  earnings  or  profits  of  said  business,  in  the  ratio  of 
the  stock  held  by  each  of  them,  as  evidenced  by  certificates 
for  said  shares  of  stock,")  in  order  to  enable  said  corpora- 
tions to  carry  into  execution,  any  agreement,  contract,  lease, 
or  other  arrangement  which  they  may  deem  it  expedient  to 
make,  with  any  of  the  other  companies  mentioned  in  the 
first  section  of  said  act ;  the  act  delegates,  or  attempts  to  del- 
egate, to  said  United  Companies,  the  right  to  decide  (in  their 
own  case)  what  constitutes  "a  public  use,"  sufficient  to  "jus- 
tify the  taking  of  private  property,"  which  right  can  only  be 
exercised  by  the  legislature  itself. 

Fourth.  The  said  canal  and  feeder,  and  the  said  railroads 
of  the  said  United  Companies,  with  their  necessary  and 
proper  appendages  and  appurtenances,  respectively,  are 
"public  highways,"  within  the  state  of  New  Jersey,  and  it 
is  not  competent  for  the  legislature  of  New  Jersey,  directly 
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or  indirectly,  to  assign  or  transfer,  or  to  authorize  an  assign- 
ment or  transfer  of  the  highways,  or  the  control  of  the  high- 
ways of  New  Jersey,  to  a  foreign  corporation. 

III.  The  lessee  named  in  the  proposed  lease,  "  the  Penn- 
sylvania Railroad  Company,"  possesses  no  power  or  franchise 
to  become  lessee  in  the  said  lease. 

It  is  a  legal  presumption,  until  the  contrary  is  shown,  that 
"  the  Pennsylvania  Railroad  Company  "  possess  no  power  or 
franchise  to  become  the  lessee  of  all  the  canal,  railroads, 
franchises,  and  o^Aer  property,  real,  personal,  and  mixed,  of 
the  lessors,  (corporations  of  the  state  of  New  Jersey,)  as 
mentioned  in  the  said  lease,  for  the  reason  that  the  said 
"  Pennsylvania  Railroad  Company"  is  a  foreign  corporation, 
having  its  exclusive  residence  and  field  of  corporate  action 
on  the  soil  of  Pennsylvania,  and  possessed  of  a  corporate  life 
and  existence  derived,  solely,  from  the  commonwealth  of 
Pennsylvania,  which,  as  respects  the  present  question  of  cor- 
porate franchises  and  property,  is  as  foreign  to  the  sover- 
eignty of  New  Jersey,  as  that  of  any  distinct  and  independent 
government  in  Christendom.  The  Pennsylvania  Railroad 
Company  is,  legally  speaking,  an  artificial  person,  inhabitant 
and  citizen  of  the  commonwealth  of  Pennsylvania. 

The  counsel  here  examined  successively,  and  at  length, 
the  different  statutes  of  the  state  of  Pennsylvania,  to  show 
that  they  conferred  no  power  or  authority  on  the  Pennsylva- 
nia Railroad  Company  to  take  the  lease. 

IV.  The  said  lease,  or  any  such  lease,  is  a  violation  of  the 
laws  and  Constitution  of  New  Jersey. 

V.  The  said  lease,  or  any  similar  lease,  will,  if  executed 
and  carried  into  effect,  be  contrary  to  equity  and  good  con- 
science, and  tend  to  the  manifest  wrong  and  injury  of  the 
complainants. 

The  unconscionable  and  inequitable  features  of  said  lease, 
are — 
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1 .  The  rent  or  dividend  of  ten  per  cent,  per  annum,  stipu- 
lated for,  is  a  wholly  inadequate  return  or  compensation  for 
a  transfer  of  the  valuable  and  highly  remunerative  works 
and  franchises  of  the  lessors  to  the  lessee.  The  averao-e  of 
net  profits  for  thirty-eight  years,  from  1832  to  1870  inclu- 
sive, the  whole  period  of  the  existence  of  the  companies,  was 
twelve  and  twenty  hundredths  per  cent,  per  annum.  There 
can  be  no  reasonable  moral  doubt,  that  henceforth  the  com- 
panies will  be  able  to  earn  net  profits  equivalent,  at  the  least, 
to  fifteen  per  cent,  per  annum. 

2.  The  covenant  and  guarantee  of  the  Pennsylvania  Rail- 
road Company  to  pay  a  rent  equivalent  to  a  dividend  of  ten 
per  cent,  per  annum,  on  the  capital  stock  of  the  lessors,  for 
nine  hundred  and  ninety-nine  years,  is  not  safe  or  reliable, 
to  the  extent  of  a  substitution  of  said  guai'antee  for  tlie 
valuable  real,  personal,  and  mixed  estate  of  the  lessors, 
transferred  to  said  Pennsylvania  Railroad  Company  by  the 
proposed  lease.  The  said  lease  violates  the  good  faith  of 
the  corporators  of  the  lessors  to  their  mortgage  bondholders 
whose  moneys  have  paid  for  nearly  half  the  cost  of  the 
works  of  said  companies.  Those  bondholders  contracted 
directly  with  their  obligors,  the  United  Companies,  who  are 
stripped  by  this  lease  of  the  means  of  fulfilling,  in  a  direct 
and  immediate  manner,  their  respective  obligations.  If  the 
lessee  shall,  by  mismanagement,  either  willful  or  accidental, 
be  unable  to  protect  the  obligations  of  said  companies,  they 
and  their  creditors  may  be  remitted  to  expensive  proceedings 
in  equity,  in  a  foreign  jurisdiction,  against  the  lessee,  as  their 
immediate  remedy.  The  United  Companies  and  the  guar- 
anteed return  or  quasi  rent,  will  also  be  liable  for  any  tort 
committed  on  their  works,  or  in  connection  with  them,  by  the 
lessee,  in  a  common  law  action.  They  cannot  relieve  them- 
selves by  such  lease  from  their  corporate  obligations  and  lia- 
bilities to  the  public. 

3.  The  proposed  lease  is  one-sided,  and  affords  very  little 
security  to  the  stockholders  of  the  companies,  lessors.  It  is 
mainly  made  in  the  interest  of  the  Pennsylvania  Railroad 
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Company.  It  is  fair  in  seeming  and  false  in  meaning.  "  It 
keeps  the  word  of  promise  to  the  ear,  and  breaks  it  to  the 
hope."  To  verify  these  assertions,  reference  is  made  to  the 
lease  itself,  and  especially  to  the  complete  severance  of  the 
works  and  franchises  of  "  the  Philadelphia  and  Trenton  Rail- 
road Company,"  from  the  fortunes  and  interests  of  its  affili- 
ated companies,  the  United  Companies  of  New  Jersey,, 
affected  by  it.  The  Philadelphia  and  Trenton  Railroad 
Company,  with  its  connecting  railway,  is  an  essential  part 
of  the  main  trunk  line  between  Philadelphia  and  New  York. 
So  highly  has  a  close  association  with  it  been  regarded  by 
the  New  Jersey  companies,  that  they,  in  the  name  of  trus- 
tees, purchased  and  now  own  a  considerable  majority  of  its 
stock.  Nevertheless,  the  aforementioned  influential  stock 
interest  in  the  Philadelphia  and  Trenton  Railroad,  is  as- 
signed and  transferred,  by  the  proposed  lease,  to  the  Penn- 
sylvania Railroad  Company,  so  that  the  latter  company  can, 
next  January,  elect  every  director  and  officer  of  "  the  Phila- 
delphia and  Trenton  Railroad  Company,"  and  then,  with 
the  consequent  consent  of  said  company,  can,  at  no  distant 
day,  merge  it  into  their  own  corporation,  as  may  suit  them- 
selves. In  that  way,  if  not  in  some  other  way,  the  lease 
enables  the  lessee  to  sever  and  annul  the  security  afforded 
by  the  business,  works,  and  franchises  of  "the  Philadelphia 
and  Trenton  Railroad  Company,"  now  and  heretofore  closely 
connected  with  those  of  the  United  Companies  of  New  Jer- 
sey, to  the  stockholders  of  all  the  companies. 

4.  The  proposed  lease  provides  that  the  lessors  "shall 
furnish,  when  required,  to  the  lessee,  marketable  certificates 
of  new  stock  of  the  United  Companies  of  New  Jersey,  to  the 
amount  of  $2,250,000,  and  also  $3,000,000  of  the  consoli- 
dated first  mortgage  six  per  cent,  coupon  bonds,  free  of  tax,  of 
the  said  United  Companies,  to  be  used  by  the  lessee  in  making 
certain  stipulated  improvements  at  Harsimus  cove,  and  else- 
where." What  is  this  but  watering  the  stock  and  increas- 
ing the  debt  of  the  United  Companies  of  New  Jersey  ?  It  is 
paying  for  improvements  for  the  almost  exclusive  use  and 
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advantage  of  the  lessee,  without  corresponding  security  to  the 
lessors ;  because,  in  case  of  the  bankruptcy  of  the  lessee,  but 
little  use  can  be  had  or  benefit  derived  to  the  United  Com- 
panies in  the  transaction  of  their  own  proper  and  legal  busi- 
ness, from  the  contemplated  large  outlay,  by  the  lessee,  at 
"  Harsirnus  Cove,"  even  admitting  that  by  a  "  re-entry,"  the 
•said  United  Companies  can  ever  gain  possession  of  the  prop- 
erties leased  by  them  "  as  of  their  former  estate  therein."  It 
ought  to  have  been  stipulated  in  said  lease  that  such  expendi- 
ture and  improvement,  with  a  view  of  increasing  the  security 
of  the  lessors,  (because  the  usufruct  of  the  lessee  is  to  be  for 
nine  hundred  and  ninety-nine  years,)  should  be  made  by  the 
lessee  at  its  own  proper  charge  and  cost. 

5.  The  proposed  lease  assigns  and  transfers  to  the  lessee 
the  absolute  possession,  control,  and  disposal  of  the  vast 
amount  of  salable  real  and  personal  ])roperty  of  the  lessors, 
which  the  lessee  will  have  in  its  power  to  use  and  apply, 
according  to  its  numerous  and  varied  necessities,  and  at  its 
own  option. 

6.  The  alleged  remedy  of  "  a  re-entry,"  provided  in  and 
by  the  lease  "  for  covenants  broken,"  affords  no  security.  It 
is  an  illusory  and  ineffectual  remedy.  It  is,  indeed,  no 
remedy  whatever.  There  can  be  no  "re-entry"  on  public 
franchises  and  property  appurtenant  thereto.  The  canal 
and  railroads  of  the  lessors  are  "public  highways,"  "rights 
of  way "  common  to  every  citizen,  on  which  every  citizen 
has  a  right  of  going,  and  on  which  there  can  be  no  private 
entry,  nor  any  "  re-entry"  for  covenants  broken.  The  lessors 
<!annot  maintain  ejectment  for  their  railroads  and  canal,  or 
for  the  necessary  appurtenances  or  appendages  thereto, 
which  are  exem})t  from  taxation,  such  as  stations  and  de- 
pots. They  can  only  have  such  remedies  as  are  appropriate 
to  their  vindication  of  "  a  right "  to  a  franchise  or  to  an 
incorporeal  hereditament,  such  as  a  "  right  of  way."  What 
remedy  can  the  stockholders  of  said  companies  have,  other 
than  a  bill  in  equity,  against  the  lessee,  in  case  of  a  failure 
to  pay  the  rent  stipulated  or  non- performance  of  any  other 
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covenant  contained  in  the  proposed  lease?  There  is  no 
such  "  privity  of  contract "  between  individual  stockholders 
and  the  lessee  as  to  entitle  them  to  a  common  law  remedy, 
such  as  an  action  of  covenant,  debt,  or  indebitatus  assumpsit. 
Their  supposed  right  of  "re-entry,"  and  of  re-vesting  of 
their  former  position,  in  relation  to  their  canal,  railroads,  and 
business  as  common  carriers,  is  fallacious,  impracticable,  and 
valueless. 

7.  The  proposed  lease  for  the  long  terra  of  nine  hundred 
and  ninety-nine  years,  by  legal  presumption,  is  taken  out  of 
and  from  an  interest  of  greater  duration,  capable  of  sustain- 
ing a  quasi  reversion,  and  must,  therefore,  rest  on  the  cer- 
tain continuance  of  that  larger  interest  beyond  the  term  of 
such  lease.  If  such  quasi  reversionary  interest  is  dependent 
on  circumstances,  if  a  continuance  of  its  supporting  franchise 
is  uncertain,  or  if  it  may  be  defeated  by  a  condition,  such 
lease,  together  with  its  annual  return  in  a  quasi  rent,  to 
wit,  the  guaranteed  dividends,  will  fall  with  such  cessation, 
discontinuance,  or  defeasance,  and  the  lessee,  moreover,  will 
have  good  cause  of  action  for  a  disturbance,  and  a  claim  for 
pecuniary  damages  against  said  lessors.  Now  it  is  well 
known  that  the  state  of  New  Jersey  has  attached  a  condition 
to  its  grant  of  franchise  to  the  United  Companies,  respect- 
ively, viz. :  that  the  state  may  take  the  works  of  said  com- 
panies in  1889,  on  a  just  valuation.  If  the  state  should  so 
do,  either  at  the  suggestion  of  the  lessee,  its  successors  or 
assigns,  or  of  its  own  motion,  in  1889,  it  may  be  inquired, 
who  will  have  the  right  to  receive,  from  the  state,  the  pecu- 
niary consideration  for  such  assumption?  Clearly,  so  far  as 
its  leaseholders  of  nine  hundred  and  ninety-nine  years  (which 
may  be,  practically,  regarded  as  almost  equivalent  to  the 
whole  interest)  is  involved,  the  lessee  will  be  entitled  to  a 
very  large  compensation  for  a  deprivation  of  the  usufruct, 
for  a  very  long  period,  of  a  most  valuable  and  remunerative 
property.  What  will  be  the  appraised  value,  as  respects  the 
stockholders,  of  a  quasi  reversionary  interest,  after  the  ex- 
piration of  nine  hundred  and  ninety-nine  years?  and  what 
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would  be  the  proportion  payable  to  them  of  the  amount  to 
be  paid  by  the  state?  What  then  will  become  of  the  quasi 
security  afforded  by  the  usufruct  of  the  leased  property,  for 
the  payment  of  the  annual  dividend  of  ten  per  cent,  by  the 
said  lessee  to  the  said  stockholders?  and  what  then  will  be 
the  right  of  the  stockholders  to  claim,  from  the  lessee,  such 
dividends,  by  way  of  quasi  rent  or  return  ? 

VI.  The  complainants,  by  reason  of  such  manifest  wrong 
and  injury,  are  without  adequate  remedy,  other  than  the  pro- 
tection by  the  preventive  writ  of  injunction  prayed  for  in  the 
bill,  and  are,  under  and  by  virtue  of  the  Constitution  of  the 
United  States,  the  Constitution  of  the  state  of  New  Jersey, 
and  the  laws  of  New  Jersey,  entitled  to  tlie  protection  afforded 
by  said  writ  of  injunction. 

Mr.  Bradford  discussed  these  propositions  in  a  long  and 
elaborate  argument,  and  cited  many  authorities  in  their 
support. 

Mr.  J.  P.  Stockton,  for  defendants. 

The  bill  is  bad  on  account  of  the  omission  of  necessary 

parties. 

The  rule  is,  that  the  rights  of  all  persons  whose  interests 
are  immediately  connected  with  the  decision,  and  affected  by 
it,  shall  be  provided  for,  as  far  as  they  reasonably  may  be. 

The  Philadelphia  and  Trenton  Railroad  Company,  and 
the  Pennsylvania  Railroad  Company,  are  both  necessary 
parties.  Their  interests  are  immediately  connected  with  the 
decision. 

The  general  rule  is,  that  all  persons  legally  or  beneficially 
interested  in  the  subject-matter  of  a  suit  should  be  made 
parties;  or,  if  the  expression  be  deemed  more  exact  and 
satisfactory,  that  all  persons  interested  in  the  object  of  the 
bill  are  necessary  and  proper  parties.  All  the  exceptions  to 
the  rule  are  founded  upon  public  convenience  and  policy, 
and  courts  of  equity  never  permit  any  exception,  unless  they 
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can  dispose  of  the  merits  of  the  case  before  them  without 
prejudice  to  the  rights  and  interests  of  other  persons  who 
are  not  parties.  If  complete  justice  cannot  be  done  without 
otliers  being  made  parties,  whose  rights  or  interests  will  be 
prejudiced  by  a  decree,  then  the  court  will  al together  stay 
its  proceedings,  even  though  these  other  parties  cannot  be 
brought  before  the  court;  for  in  such  cases  the  court  will 
not,  by  its  endeavor  to  do  justice  between  the  parties  before 
it,  risk  the  doing  of  positive  injustice  to  other  parties  not 
before  it,  whose  claims  are  or  may  be  equally  meritorious. 
Story's  Eq.  PL,  §  77,  and  cases  cited ;  Hallet  v.  Hallet,  2 
Paige  15. 

The  object  of  the  bill  is  shown  in  the  prayer  to  restrain 
the  parties,  that  is,  the  New  Jersey  companies  and  their 
directors,  from  executing  a  lease,  of  which  the  Philadelphia 
and  Trenton  Railroad  Company  is  one  of  the  lessors,  and  of 
which  the  Pennsylvania  Railroad  Company  is  the  lessee ;  a 
lease,  the  three  lessors  and  parties  to  which  are  declared  by 
the  acts  set  out  in  the  bill  to  be  identical  in  interest  with  the 
Philadelphia  and  Trenton  Railroad  Company. 

The  object  of  the  bill  is  further  "  to  restrain  the  consolida- 
tion of  the  capital  stocks  of  the  United  Companies,  and  the 
Pennsylvania  Railroad  Company;"  and  this,  although  the 
bill  sets  out  the  act  of  the  legislature  authorizing  it,  and  ex- 
pressly consolidating  it  with  the  Philadelphia  and  Trenton 
Railroad  Company  by  name.  So  the  act  is  declared  invalid 
for  want  of  acceptance,  and  uncoitstitutional,  and  the  court 
is  asked  to  declare  this  without  an  effort  being  made  to  get 
the  party  the  most  interested  before  the  court. 

The  bill  sets  out  the  making  uf  the  lease,  showing  the 
Philadelphia  and  Trenton  Railroad  Company  to  be  one  of  the 
four  lessors.  It  recites  the  resolution  of  the  boards  of  all 
four  companies,  adopting  the  lease. 

The  principle  at  the  foundation  of  the  question  of  who  are 
necessary  parties,  is  a  principle  admitted  in  all  courts,  upon 
questions  affecting  the  suitor's  person  and  liberty,  as  well  as 
his  property,  namely,  that   the  rights  of  no  man  shall  be 
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decided  without  giving  him  an  oj)[)ortunity  to  be  heard. 
Story's  Eq.  PL,  §  72. 

Is  it  alleged  that  the  parties  are  out  of  the  jurisdiction  of 
the  court,  and  cannot  be  reached  by  process  ?  It  is  a  well 
known  rule,  in  such  a  case,  that  the  bill  should  not  only 
allege  that  the  person  is  out  of  the  jurisdiction,  but  it  should 
go  on  to  pray  process  against  him,  so  that  he  may  be  made 
amenable  to  the  process  of  the  court,  should  he  come  within 
the  jurisdiction.  One  reason  for  this  is,  that  the  absent 
person  may  have  an  opportunity  of  appearing  to  the  suit 
and  taking  such  a  course  in  it  as  he  may  deem  to  be  for  his 
advantage.  Munoz  v.  De  Tastet,  in  note  to  Brookes  v.  Burt, 
1  Beav.  109. 

When  the  party  is  out  of  the  jurisdiction,  it  should  be  posi- 
tively averred  in  the  bill,  and  not  left  to  mere  inference. 
Pen/old  V.  Nunn,  5  Sim.  405.  There  is  no  such  averment  in 
this  bill.  The  general  rule  is,  that  to  a  bill  against  a  partner- 
ship, all  the  partners  must  be  made  parties.  But  if  one  of 
the  partners  be  resident  in  a  foreign  country,  so  that  he  cannot 
be  brought  before  the  court,  and  the  fact  is  so  charged  in  the 
bill,  the  court  will  ordinarily  proceed  to  make  a  decree  against 
the  partners  who  are  within  the  jurisdiction  ;  with  this  quali- 
fication, however,  that  it  can  be  done  without  manifest  injustice 
to  the  absent  partner.  Story's  Eq.  PL,  §  78,  and  cases  cited. 
But  the  excuse  for  a  non-joinder  of  parties,  that  they  are  out 
of  the  jurisdiction,  ought  not  to  prevail  where  important 
rights  of  the  absent  partners  are  involved.  Vose  v.  Philbrook^ 
3  Story  347. 

The  United  Companies  of  New  Jersey,  and  the  Philadel- 
phia and  Trenton  Railroad  Company,  under  the  agreements 
between  them,  have  been  held  to  be  partners.  They  have  a 
community  of  interest.  In  the  cases  arising  out  of  the 
accident  at  Burlington,  the  facts  were  set  out  in  affidavits 
showing  the  relations  of  the  companies  to  be  a  partnership, 
and  a  case  removed  to  the  United  States  courts  on  that 
assumption. 

But  since   the  coming   in   of  the  answer,  this   matter   is 
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established  beyond  doubt.  The  answer  sets  out  the  fact  that 
on  the  22d  day  of  April,  1836,  an  agreement  was  made 
between  the  Delaware  and  Raritan  Canal  Company,  and  the 
Camden  and  Amboy  Railroad  and  Transportation  Company, 
of  the  one  part,  and  the  Philadelphia  and  Trenton  Railroad 
Company,  of  the  other  part,  by  which  agreement  the  said 
partners  did  agree,  each  with  the  other,  that  from  and  after 
the  1st  day  of  June  then  next  ensuing,  during  and  until  the 
expiration  of  their  said  charters,  respectively,  the  dear 
profits  arising  from  the  stock  of  said  companies  should  be 
divided  amovg  all  the  stockholders  of  the  said  several  compa- 
nies, share  and  share  alike. 

By  the  contract  itself,  it  further  appears  that  it  is  provided 
therein  that  the  stock  of  the  said  companies,  respectively,  shall 
be  paid  up  in  full,  and  that  the  accounts  of  the  said  companies 
shall  be  kept  separate,  and  the  dividends  of  the  clear  profits 
thereof  shall  be  made  and  declared  separately  in  the  same 
manner  as  if  this  agreement  had  not  been  made. 

The  company  is  an  independent  organization,  treated  as 
such  in  the  contract,  and  so  spoken  of  in  the  act  of  1870,  but 
the  community  of  interest  existing  will,  if  the  lease  should 
prevent  the  making  of  fifteen  per  cent,  dividends,  be  the 
same  loss  to  the  corporators  of  the  Philadelphia  and  Tren- 
ton Railroad  Company,  as  to  those  of  the  three  defendant 
companies.  If  the  securing  of  ten  per  cent,  for  nine  hun- 
dred and  ninety-nine  years  is  a  valuable  addition  to  the  stock 
of  the  defendant  companies,  it  is  of  precisely  the  same  value 
to  the  stock  of  the  Philadelphia  and  Trenton  Railroad 
Company. 

The  Philadelphia  and  Trenton  Railroad  Company,  and 
"The  Joint  the  Delaware  and  Raritan  Canal,  and  the 
Camden  and  Amboy  Railroad  and  Transportation  Com- 
panies," as  the  act  of  1870  recites,  have  an  identity  of 
interest. 

The  lease  must  be  executed  by  them  as  a  separate  com- 
pany. They  might  be  obliged  to  perform  it  specifically,  if 
the  courts  of  Pennsylvania  were  appealed  to.     If  so,  would 
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it  be  pretended  that  such  a  decree  would  be  made  in  Penn- 
sylvania, without  making  -parties  of  these  defendant  corpora- 
tions ? 

It  has  been  recently  held  by  a  distinguished  equity  judge, 
Vice-Chancel  lor  Wood,  that  when  a  bill  was  filed  by  a  stock- 
holder, on  behalf  of  himself  and  all  other  stockholders,  agaiiist 
the  chairman,  directors,[and  secretary  of  a  railway  company,  to 
restrain  them  from  acting  on  an  agreement  dated  some  years 
before,  and  entered  into  between  the  company  and  six  other 
railway  companies,  for  the  general  regulation  and  assimila- 
tion of  the  traffic  tolls  on  the  several  railways,  as  being  ultra 
vires,  and  to  the  damage  of  the  company  and  its  members^ 
that  the  six  other  companies  ought  to  have  been  made  parties  to 
the  bill.  Hare  v.  Northwestern  Railway  Company,  3  Law 
Times,  N.  8.,  289. 

See  also  Godifroi  &  Shortt  on  Railways  79 ;  Salomons  v. 
Laing,  12  Beav.  377 ;  Bryson  v.  The  Warmck  Canal  Com- 
pany, 4:  De  G.,M.&  G.  711. 

The  Philadelphia  and  Trenton  Railroad  and  the  Pennsyl- 
vania Railroad  Companies,  have  a  recognized  existence  in 
the  state  of  New  Jersey.  They  may  sue  and  be  sued,  and 
yet  that  is  a  power  derived  only  from  their  charter.  25  Ver- 
mont 433. 

Corporations  may  legally  contract  in  other  states  than  those 
which  charter  them.  Bank  of  Augusta  v.  Earle,  13  Peters  591 ; 
Story  on  Confl.  of  Laws  37  ;  United  States  v.  Amedy,  11  Wheat. 
412;  Beaston  v.  The  Farmers'  Bank  of  Delaware,  12  Peters 
136  ;  Angell  &  Ames  on  Corp.,  §§  272,  273 ;  DanieWs  Ch.  Pr. 
134;  Nix.  Dig.  173. 

They  may  hold  lands  in  another  state.  Dry  Dock  v.  Hicks, 
5  McLean  111. 

But  the  Philadelphia  and  Trenton  Railroad  is  within  the 
jurisdiction,  and  could  be  served  with  process.  Since  the 
passage  of  the  act  of  1870,  it  is  naturalized  in  New  Jersey,  and 
process  can  be  served  upon  her,  as  upon  all  other  citizens.  It 
is  not  pretended  otherwise  by  the  bill. 

The   connecting   roads   chartered   by  different  states,   are 
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not,  to  one  another  and  the  other  states,  as  foreigners  by  the 
English  law.  It  has  even  been  Suggested  in  the  cases,  that 
they  are  citizens  by  the  Constitution  of  the  United  States. 

But  has  the  Pennsylvania  Railroad  Company,  to  which  I 
have  only  incidentally  alluded,  any  interest  in  the  object  of 
this  suit?  Do  the  facts  in  the  bill  show  that,  even  if  the 
bill  was  in  proper  form,  and  averred  directly  that  that  com- 
pany was  out  of  the  jurisdiction,  it  is  a  case  where  the  court 
will  go  on  in  the  absence  of  a  party  in  interest?  Are  not 
important  rights  of  the  Pennsylvania  Railroad  Company 
involved?  Does  not  the  court  run  great  risk  of  doing  injus- 
tice, by  going  on  without  an  effort  having  been  made  to  get 
them  into  court — without  putting  the  case  in  such  a  position 
that  they  can  come  in  and  show  their  interest?  Is  it  not  a 
case  where  the  court  will  stop,  rather  than  run  the  risk  of 
doing  injustice? 

The  object  of  the  bill  is  to  prevent  the  execution  of  a  con- 
tract already  made  and  directed  to  be  executed  by  the  United 
Companies  in  connection  with  the  Philadelpliia  and  Trenton 
Railroad  Com]3any,  as  lessors  of  property  they  aver  to  be 
worth  $50,000,000.  The  Pennsylvania  Railroad  Company 
are  charged  to  be  incapable  of  receiving  it,  the  act  declared 
not  to  authorize  it,  and  yet  they  are  not  made  parties,  and 
cannot  come  in  and  show  the  fact  they  have  full  and  ample 
authority  from  the  state  of  Pennsylvania,  under  which  they 
have  made  similar  leases  which  the  courts  have  approved. 
In  other  words,  if  this  court  will  deny  the  party  most 
interested  the  right  of  appearing  and  showing  the  power 
they  have,  then  a  decree  may  be  had,  preventing  those  who 
contracted  with  them  from  executing  a  contract  already  made 
by  virtue  of  an  act  of  the  legislature  of  this  state.  In 
such  a  case,  a  preliminary  injunction  has  never  before  been 
granted. 

So  far  from  the  Pennsylvania  Railroad  Company  not  being 
a  necessary  party,  it  would  seem  as  if  they  are  purposely  not 
made  defendants,  to  prevent  tlieir  coming  in  and  showing  their 
power. 
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In  the  case  of  Gratz  v.  The  Pennsylvania  B.  Co.  and 
Fhila.  &  Erie  B.  Co.,  41  Pejin.  St.  447,  where  both  contract- 
ing companies,  in  a  similar  case,  were  made  parties,  it  appeared 
that  the  Pennsylvania  Railroad  Company  being  about  to  pur- 
chase the  rolling-stock  and  bonds  of  the  Sunbury  and  Erie 
Railroad  Company,  and  to  lease  it  for  the  term  of  nine  hun- 
dred and  ninety-nine  years,  a  bill  in  equity  was  filed  by  a 
stockholder  for  a  preliminary  injunction  against  the  proposed 
purchase  and  lease:  Held,  "that  the  intended  contracts 
were  valid  because  within  the  corporate  powers  of  the  two 
companies  under  the  acts  of  Assembly  of  April  13th,  1860, 
and  April  23d,  1861.  This  is  what  they  are  not  permitted 
to  show.  This  is  why  one  of  the  contracting  parties  is  not 
made  a  party  to  the  bill,  the  object  of  which  is  to  prevent 
the  execution  of  an  indentiu'e  of  lease,  which,  by  virtue  of 
an  act  of  the  state  which  has  been  in  force  for  more  than  a 
year,  has  been  adopted  and  ordered  executed  by  the  parties 
defendant. 

Suppose  the  Pennsylvania  Railroad  Company,  having  a 
perfect  right  to  sue  here,  should  apply  to  the  United  States 
court,  or  to  this  court,  for  a  specific  performance,  and  insist, 
after  a  vote  of  two-thirds,  that  the  com})any  be  compelled  to 
execute  the  lease,  would  the  court  refuse  to  consider  that  that 
should  be  done  which  was  agreed  to  be  done  by  both  parties, 
and  ordered  to  be  done  f  Yet,  for  the  first  time  in  the  his- 
tory of  equity,  this  court  would  find  itself  in  a  position  where 
they  refused  to  hear  the  authority  and  power  claimed,  and  its 
source,  because  they  proceeded  to  adjudicate,  with  the  main 
party  in  interest  no  party  to  the  suit.  They  act  withmit  hear- 
ing the  parties  interested. 

If  these  are  foreign  corporations,  which  I  insist  they  are 
not  in  the  sense  used  in  the  English  books,  even  by  the 
strict  rules  that  apply  to  partnerships — omitting  the  fact 
that  these  corporations  have  duties  to  the  public  at  large 
outside  of  their  relations  to  their  stockholders — I  insist  that 
the  excuse  for  non-joinder  cannot  i)revail  where  not  only 
important    rights  of  absent    partners    are  involved,  but  the 
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only  party  interested  on  one  side  in  the  contract  executed 
between  lessors  and  a  lessee,  and  the  fulfillment  of  which  it 
is  sought  to  restrain,  is  not  a  party  to  tlie  bill.  Story's  Eq. 
PI,  §  78. 

If  the  Pennsylvania  Railroad  Company,  and  the  Philadel- 
phia and  Trenton  Railroad  Company  are  not  interested  in  the 
object  of  the  bill,  then  neither  are  these  complainants  nor  the 
defendants.  If  they  are,  the  court  must  stop  until  proper 
parties  are  joined,  and  the  injunction  must  be  dissolved. 
Story's  Eq.  PL,  §  77,  and  cases. 

Can  it  be  grav^ely  insisted  in  a  court  of  equity  that  after 
the  lease  was  adopted  and  ordered  to  be  executed  by  the  oflB- 
cers  on  the  occurrence  of  a  certain  event,  that  after  the  per- 
formance of  the  condition  which  made  the  order  absolute,  the 
companies  lessors  and  individual  directors  can  be  restrained 
from  fulfilling  the  contract,  when  it  is  clear  that  the  act  was 
within  the  legitimate  exercise  of  the  powers  which  had  been 
granted,  on  the  ground  that  the  company  lessees  have  not  the 
power  to  accept  the  lease,  without  making  a  party  of  that  com- 
pany the  doubt  of  whose  power  is  the  ground  of  the  relief 
sought  ? 

Can  it  be  possible  for  a  court  to  listen  to  an  argument  and 
examine  the  statutes  of  Pennsylvania  to  ascertain  whether 
the  Pennsylvania  Railroad  Company  are  empowered  to  lease 
other  railroads  when  they  are  not  made  parties  to  the  bill,  and 
have  not  the  power  to  show  their  authority,  and  when  and 
where  obtained  ? 

In  the  case  of  Mott  v.  The  Pennsylvania  Railroad  Com- 
pany, the  powers  of  the  Pennsylvania  Railroad  Company, 
under  the  act  of  April  13th,  1860,  and  April  23d,  1861, 
were  construed  by  the  court  at  the  instance  of  a  dissentient 
stockholder.  The  decision  was  in  favor  of  the  power  of  the 
comjjany.  Now  supjjose,  without  making  parties  of  them  in 
this  case,  the  prayer  of  the  bill  was  granted  because  the 
court  here  took  a  narrower  view  of  the  powers  conferred  by 
that  act,  are  you  not  doing  great  injustice  to  the  absent? 
Ought  they  not  to  be  permitted   to  show  how  their  courts 
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had  interpreted  their  acts  ?  You  cannot  rely  upon  the  defend- 
ant companies  doing  it.  They  may  regret  the  act  they  have 
done.  They  may  be  willing  to  have  the  contract  declared 
void  for  want  of  power  to  make  such  a  contract  on  the  part 
of  the  Pennsylvania  Railroad  Company.  It  will  not  do  to 
leave  the  Pennsylvania  Railroad  Company's  interest  to  the 
mercy  of  those  with  whom  they  are  treating  for  peace. 

This  is  not  only  a  preliminary  question,  but  it  is  a  funda- 
mental question,  which  should  control  the  whole  argument 
and  the  extent  of  the  examination  which  the  court  will  per- 
mit in  this  case. 

By  not  making  the  Pennsylvania  Railroad  Company  parties, 
complainants  are  estopped  from  denying  their  power.  If  it 
appears  that  defendants  are  acting  within  the  scope  of  their 
authority,  if  the  acts  complained  of  are  no  violation  of  their 
organic  law,  the  dissentient  stockholder  has  no  place  in  court, 
no  right  to  examine  into  the  wisdom  of  the  exercise  of  the 
discretion  vested  in  the  directors  and  controlled  by  a  majority 
in  interest  of  the  corporators.  There  is  no  charge  of  fraud  in 
the  bill ;  nothing  to  justify  this  court  in  undertaking  to  review 
the  wisdom  of  the  management  of  a  corporation,  whether  they 
should  make  three  or  four  per  cent,  dividends.  Nor  have  the 
court  any  power  whatever  to  ask  whether  a  foreign  corpora- 
tion with  which  they  have  contracted  is  ultra  vires  in  making 
that  contract,  or  whether  it  is  not.  They  and  their  powers, 
by  the  act  of  complainants,  are  placed  outside  of  your  juris- 
diction. 

The  Pennsylvania  Railroad  Company  are  not  here,  and  if 
defendants  have  the  power  and  have  exercised  it,  the  case  is 
at  an  end.  I  insist  that  if  the  court  does  permit  this  case  to 
proceed,  the  examination  is  necessarily  limited  entirely  to 
the  question  of  whether  the  corporations  defendant  have 
exceeded  their  powers  in  ordering  the  contract  to  be  executed. 
Before  reaching  this  question,  however,  the  court  will  stop 
if  it  finds  the  slightest  cause  for  believing  that  complainants 
acquiesced.  If  it  appears  that  they  had  knowledge  of  what 
was   contemplated   and    waited   until    the    corporation   had 
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acted  before  seeking  the  aid  of  this  court,  the  corporation  can- 
not be  enjoined  at  the  prayer  of  complainants. 

The  individual  cannot  be  enjoined,  because  all  that  remains 
to  be  done  is  to  affix  the  seal,  which  is  done  by  the  president, 
in  whose  custody  the  law  considers  it ;  but  the  order  of  the 
board,  by  virtue  of  which  it  validates  and  executes  the  lease, 
is  already  made.  There  is  no  prayer  to  enjoin  the  president 
from  affixing  the  seal  when  two-thirds  of  the  stockholders 
have  approved  of  the  contract.  It  is  his  duty  to  do  it,  even 
though  an  injunction  rested  on  the  individuals  composing  the 
boards  of  directors  of  the  three  defendant  companies.  An 
injunction  against  the  corporation  may  prevent  any  agent 
from  doing  any  further  act  in  the  matter,  but  this  simply 
proves  that  the  prayer  is  too  late  as  against  the  corporation, 
as  they  have  exhausted  their  power  and  finished  their  work, 
leaving  nothing  but  the  simple  act  of  obedience  of  an  officer 
to  the  order  of  the  board  to  be  enjoined. 

Had  the  lessors  power  to  make  the  lease  set  out  in  the 
bill? 

I  claim  that  they  had  ample  power  under  the  act  of  1870. 
That  they  had  ample  power,  and  it  was  their  duty  to  do  it, 
without  any  special  enactment,  if  in  their  discretion  it  would 
enable  them  better  to  perform  their  duties  to  the  public  and 
render  more  valuable  the  interest  of  the  stockholders. 

To  enable  it  to  answer  the  purpose  of  its  creation,  every 
corporation  aggregate  has  incidentally,  at  common  law,  a 
right  to  take,  hold,  and  transmit  property,  and  may  dispose 
of  any  interest  in  the  same,  having  the  same  power  in  this 
respect  as  an  individual.  Thus  it  may  lease,  grant  in  fee  or 
tail,  or  for  a  term  of  lives,  mortgage,  and,  though  insolvent, 
assign  in  trust  for  the  payment  of  debts.  A.  &  A.  on  Corp., 
ch.  F,  §§  145,  191  ;  Feather stonhaugh  v.  Lee  Moor  Porcelain 
Co.,  Law  Rep.,  1  Eq.  318  ;  Parish  v.  Wheeler,  22  N.  Y.  294; 
Pennock  v.  Coe,  23  How.  117. 

There  can  be  no  doubt,  the  general  principle  of  the  major- 
ity to  control  the   minority,  in   all  the   operations   of  the 
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company,  within  the  legitimate  range  of  its  organic  law,  is 
implied  in  the  very  fact  of  its  creation,  whether  expressly 
conferred  or  not.  It  is  incident  to  every  business  corpora- 
tion to  obtain  such  extension  and  enlargement  of  its  corpo- 
rate powers  as  the  course  of  trade  and  enterprise  and  altered 
circumstances  shall  render  necessary  or  desirable,  not  alto- 
gether inconsistent  with  its  original  creation.  1  Eedf.  on 
Railw.,  pages  72,  73,  §  20,  Clauses  3  and  8 ;  Louis.,  Oin.  & 
Charleston  R,  v.  Letson,  2  Hoio.  497;  Ware  v.  The  Grand 
Junction  Water  Works,  1  Russ.  <Sc  My.  470. 

Hence,  it  is  held  that  a  court  of  equity  will  not,  at  the  in- 
stance of  a  shareholder,  restrain  a  joint  stock  incorporated 
company,  whose  acts  of  incorporation  prescribe  its  constitution 
and  objects,  from  applying  in  its  corporate  capacity  to  Parlia- 
ment, and  from  using  its  corporate  seal  and  resources  to  ob- 
tain the  sanction  of  the  legislature  to  the  remodeling  of  its 
constitution,  or  to  a  material  extension  and  alteration  of  its 
objects  and  powers.     1  Redf.  74,  §  9. 

There  was  a  time  when  the  tendency  of  the  courts  was 
otherwise,  and  some  few  cases  were  decided  which  held  the 
principle  that  the  directors,  and  the  majority  of  the  com- 
i^any,  may  be  restrained  from  em])loying  money  subscribed 
for  one  purpose  for  another,  however  advantageous;  but 
the  distinction  in  these  cases,  which  exists  between  partner- 
ships and  joint-stock  companies,  unincorporated  and  uncon- 
nected with  public  duties,  and  those  which  had  duties  to  the 
public  constantly  increasing,  was  entirely  lost  sight  of.  The 
duty  imposed  by  the  act  of  incorporation,'  under  actual  cir- 
cumstances, and  the  demands  of  increased  traffic,  drives  the 
corporation  to  demand  increased  powers,  enlarged  capital, 
new  connections  and  agents,  not  contemplated  in  the  original 
act.  Stevens  v.  The  South  Devon.  Railw.  Co.,  13  Beav.  48; 
1  Redf.  on  Railw.  75. 

In  the  case  of  Mott  v.  The  Penn.  R.  Co.,  30  Petm.  St. 
23,  the  brief  of  Cuyler,  St.  George  Campbell  and  Stanton, 
states  that  no  case  can  be  found  either  in  England  or  in  this 
country,  of  a  preliminary  injunction   being  granted    for  re- 
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straining  a  corporation  from  performing  an  act  expressly  au- 
thorized by  legislative  authority.  This  view  was  sustained 
by  the  court.  It  was  held  that  a  dissenting  stockholder  of 
the  Pennsylvania  Railroad  Company  cannot  have  a  prelimi- 
nary injunction  to  prevent  the  company  from  becoming  the 
purchasers  under  the  authority  of  the  act ;  his  rights  could 
only  be  determined  on  final  hearing. 

Could  these  companies,  at  the  instance  of  the  owner  of  one 
share  of  stock,  continue  to  run  a  horse  railroad  from  Camden 
to  Amboy,  against  the  will  of  the  legislature,  and  the  major- 
ity of  the  stockholders  ? 

.  While  the  wants  of  the  community  advanced,  while  new 
arteries  of  trade  opened  in  every  direction  around  New 
Jersey,  against  the  will  of  the  legislature,  against  the  de- 
mands of  access  to  the  national  capital,  could  she  stand  and 
gaze,  like  Joshua's  moon  on  Ajalon  ?  This  can't  be  law,  be- 
cause law  is  common  sense. 

The  charters  of  two  of  these  companies,  the  Camden  and 
Amboy  Railroad  and  Transportation  Company,  and  the  Del- 
aware and  Raritan  Canal  Company,  with  all  the  subsequent 
acts  to  that  time,  underwent  a  searching  examination  in  the 
Delaware  Bay  Railroad  case. 

As  the  grant  secured  to  the  companies  the  exclusive  right 
between  the  cities,  a  question  arose  as  to  the  meaning  of  the 
word  "  between  ; "  whether  it  embraced  local  business  which 
did  not  go  through.  Chancellor  Green,  in  a  very  able 
opinion,  examined  the  subject,  and  that  opinion  declares 
what  the  undertakirig  was  and  is.  That  opinion  was  con- 
firmed by  a  unanimous  vote  of  the  Court  of  Appeals.  The 
only  two  judges  wiio  dissented,  if  I  am  right  in  my  recol- 
lection, did  so  on  points  of  practice  as  to  how  far  our  relief 
should  go,  the  Court  of  Appeals  going  further  than  the 
Chancellor. 

In  this  opinion,  the  Chancellor  said  :  "  The  contract  is 
founded  upon  a  valuable  consideration,  paid  by  the  companies. 
It  was  made    as    an    inducement    to  private  enterprise  and 


OCTOBER  TERM,  1871.  191 

Black  V.  Delaware  and  Earitan  Canal  Co. 

private  capital,  to  construct  an  important  highway  required 
for  public  travel  and  the  convenience  of  commerce,  and  which 
it  was  incumbent  upon  the  state  in  its  sovereign  capacity  to  pro- 
vide, either  directly  by  its  own  means  or  through  the  agency 
of  others." 

Now,  is  it  reasonable,  can  it  be  law,  that  as  the  public 
demands  increased,  as  it  became  necessary  to  expend  vast 
amounts  of  money  to  do  the  business  which  the  public  wants 
demanded,  that  while  men  talked  of  moving  the  national 
capital,  because  proper  and  continuous  means  of  access  across 
New  Jersey  were  said  to  have  been  denied ;  while  Congress 
maintained  the  right  to  break  down  all  state  rights  and  ignore 
their  boundaries,  to  force  roads  across  the  states  for  continu- 
ous communication,  on  account  of  its  paramount  necessity; 
that  while  it  is  a  fact  that  cannot  be  denied  that  the  existence 
of  the  nation  was  preserved,  and  its  political  union  secured, 
by  bands  of  continuous  iron  rails,  reaching  from  the  Pacific  to 
the  Atlantic ;  that  the  law  all  the  time  was,  and  is  now,  that 
one  stockholder  could  have  defied  the  whole  National  Govern- 
ment, the  state  legislature,  the  public  wants,  the  safety  of  the 
people,  the  supreme  law  ?  One  share  of  stock  could  do  all 
this,  notwithstanding  the  fact  that  the  charter  authorized  the 
Camden  and  Amboy  Railroad  Company  "  to  exercise  all  the 
rights,  powers,  and  privileges  pertaining  to  corporate  bodies, 
and  necessary  to  perfect  an  expeditious  and  complete  line  of 
communication  from  Philadelphia  to  New  York,  and  to  carry 
the  object  of  this  act  into  effect." 

The  case  of  Kean  v.  Johnston,  was  decided  entirely  on  the 
construction  of  the  act  taken  by  the  Master,  he  holding  that 
the  act  itself,  in  terms,  required  every  stockholder  to  assent. 
It  is  also  a  case  of  amalgamation,  and  so  cited  by  Mr.  Red- 
field  in  his  work  on  Railways.  Or  rather,  it  was  a  case 
of  entire  dissolution,  and  embarkation  in  a  new  business, 
and  so  treated  by  the  Master.  I  think  I  ought  further  to 
add  that  the  case  was  settled  by  the  parties,  after  an  ap- 
peal to  the  Court  of  Appeals,  and  has  no  further  weight  as 
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authority  than  the  opinion,  at  tliat  time,  with  the  lights  that 
tlien  shone  round  him,  of  an  able  and  eminent  jurist. 

But  the  application  of  legal  principles  whicii  do  not  change, 
to  the  ever  new  and  changing  circumstances  that  follow  rail- 
ways, is  of  much  difficuliy,  and  cases  are  decided  differently 
in  the  different  states  and  England  ;  and  courts  never  hesitate 
to  correct  a  mistake  in  the  dicta  of  the  court  or  the  applica- 
tion of  the  law,  as  soon  as  subsequent  cases  or  new  events 
show  the  error.  In  the  early  days  of  railway  cases  in  this 
state,  it  was  held  by  our  Supreme  Court,  that  if  a  cow  tres- 
passed upon  the  track  the  company  should  j^ay  its  value.  The 
law  now  holds  the  owner  very  properly  responsible  for  his 
negligence,  in  endangering  the  lives  of  passengers,  and  causing 
great  loss  of  property. 

In  Zabrishie  v.  The  Haekensaek  and  New  York  Railroad 
Company,  3  C.  E.  Green  178,  corporators  and  private  part- 
ners, are  treated  as  precisely  in  the  same  position.  On  page 
184,  the  Chancellor  says  the  doctrine  of  Natusch  v.  Irving 
was  adopted  in  New  York  by  Chancellor  Kent,  in  the  case  of 
Livingstone  v.  Lynch,  4  Johnson's  Ch.  573,  and  in  this  state 
by  the  decision  of  Parker,  Master,  in  Kean  v.  Johnston,  1 
Stockton  401,  losing  sight  of  the  distinction  made  in  jWoU  v. 
The  Pennsylvania  Railroad  Company,  altogether.  This  case, 
however,  was  put  on  the  ground  that  it  was  a  new  and  differ- 
ent enterprise,  and  not  within  the  power  of  the  legislature  to 
so  alter  the  charter  under  the  power  to  alter  or  repeal  at 
pleasure.  "  The  question  here  is,  can  this  company,  either  with 
or  without  the  consent  of  a  majority  in  interest  of  its  stockhold- 
ers, compel  the  complainant  to  embark  capital  subscribed  for 
the  first  enterprise  in  this  new  one,  entirely  different  f  The 
Chancellor  moreover  adds,  on  page  193:  "The  company  is 
authorized  to  construct  another  road ;  it  is  not  compelled  to  do 
it.  If  it  build  it,  or  if  it  does  not,  its  old  charter  remains,  with 
all  its  franchises  and  privileges  intact,  and  no  new  burdens, 
except  so  far  as  it  assumes  them.  This  is  in  no  sense  of  the 
word  an  alteration  of  the  charter.     It  would  be  as  absurd 
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as  to  say,  that  an  owner  had  altered  his  house  who  had  built 
a  larger  one  on  an  adjoining  lot." 

Now,  the  act  of  1870  is  in  no  sense  an  alteration  of  the 
charter.  It  is  a  grant  of  a  privilege  the  legislature  have  a 
right  to  grant.  It  is  no  new  burden  on  the  company;  it 
only  confers  a  privilege,  which  they  may  exercise  or  not,  as 
they  choose.  If  the  exercise  of  that  privileges  violates  the 
law  of  corporations,  that  is,  the  contract  between  the  stock- 
holders, it  cannot  be  done  without  tlie  consent  of  all  the 
shareholders. 

The  necessary  changes  in  the  management  of  business,  to 
kee})  the  business  from  being  diverted  from  New  Jersey,  was 
the  duty  of  the  corporation  to  the  stockholders,  and  to  the 
state,  and  they  had  a  right,  and  it  was  their  duty,  to  apply  to 
the  legislature  for  increased  powers,  and  this  has  been  con- 
stantly done,  until  the  capital  has  increased  from  one  million 
to  thirty-five  millions.  In  addition,  by  and  with  the  consent 
of  the  corporation,  alterations  have  been  made  in  the  charter 
of  a  fundamental  character,  rendered  necessary  by  the  increased 
demands  of  the  public. 

These  companies  have  made  contracts  and  running  arrange- 
ments for  years,  with  agents  in  and  outside  of  the  state,  which 
were  necessary  to  make  connections  and  satisfy  the  just 
demands  of  the  public  wants.  They  have  their  arrange- 
ments now  with  the  Philadelphia  and  Wilmington  Railroad 
Company,  the  Baltimore  and  Ohio,  and  Pennsylvania  Rail- 
road Company.  In  one  sense  this  may  be  called  ultra  vires. 
It  was  only  contemplated  at  the  time  that  the  city  of  Camden 
and  the  wharf  at  Araboy  should  be  united;  and  selling  through 
tickets  to  New  Orleans  and  California  was  never  dreamed  of. 
These  things  not  being  illegal — not  being  prohibited — are 
to  be  considered  a  part  of  the  original  grant;  they  are  the 
result  of  the  exercise  of  the  discretion  of  the  directors,  who 
represent  the  majority  of  stock,  and  as  long  as  that  is  honest 
and  does  not  violate  the  law,  a  court  of  equity  will  not  inter- 
fere with  it. 

It  is  not  ultra  vires,  because  it  is  an  exercise  of  a  power, 
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made  necessary  by  a  change  of  circumstances,  to  carry  out  the 
very  object  of  the  original  charter.  What  would  be  ultra  vire» 
in  this  case,  would  be  to  fail  in  their  duty  to  the  public,  to  the 
state,  and  the  stockholders,  by  letting  the  march  of  improve- 
ment pass  them  by,  or  annihilate  them.  And  this  subject  is 
confided  to  the  discretion  of  the  directors,  and  not  to  the  court. 
Hodges  on  Raihoays  57,  58,  59. 

The  rule  is,  tliat  the  court  will  not  interfere  in  matters 
which  are  properly  the  subject  of  internal  regulation.  See 
Kerr  on  Injunctions  565 ;  Foss  v.  Harbottle,  2  Hare  461  ; 
Gregory  v.  Paichett,  33  Beav.  595 ;  Charlton  v.  Newaastley 
5  Jw'ist,  N.  S.,  109  ;  Godifroi  &  Shortt  on  Railways  72^ 
73,  74. 

The  suggestion  that  a  stockholder  has  a  right  to  hold  the 
whole  body,  in  spite  of  the  direct  power  given  by  the  legisla- 
ture, to  employing  the  funds  to  no  purpose  but  that  contem- 
plated by  the  original  corporators  at  the  time  of  the  first 
charter,  as  applied  in  some  of  the  cases,  is  not  applicable  to 
public  companies,  or  private  companies  with  public  duties. 
The  attempt  to  apply  it  has  already  reduced  the  proposition 
to  an  absurdity. 

Is  the  right  derivative,  or  is  it  only  the  injured  stock- 
holder who  has  it?  Then,  are  we  to  examine  the  date 
that  each  shareholder  bought  his  stock,  to  ascertain  what 
contract  he  had  a  right  to  insist  upon?  As  one  of  the 
material  alterations  of  the  management  of  these  companies 
has  been  the  repeated  issue  of  new  stock,  it  is  true,  that  if 
that  class  of  power,  when  authorized  by  law,  with  the  con- 
sent of  the  majority,  is  to  be  considered  ultra  vires,  any  stock- 
holder could  have  kept  the  capital  at  the  original  sum  of  one 
million  of  dollars,  and  the  corporation  could  have  defied  any 
improvement  whatever  in  transit  across  this  state.  The 
whole  matter  controlled  by  one  obstinate  man  with  one  share 
of  stock.  In  fact,  the  constant  re-iteration  in  the  bill  that  all 
the  alterations  became  law  by  acquiescence,  is  a  necessity,  as 
they  state  themselves  out  of  court  by  admitting  that  any  of 
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the  acts  of  the  legislature  were  valid.  And  yet,  whoever 
heard  of  the  allegation  of  the  performance  of  anything 
more  than  the  condition  precedent?  In  other  words,  the 
bill  takes  the  position,  and  the  draftsman  found  it  necessary, 
that  every  change  from  the  original  charter  was  made  by 
"acquiescence."  The  connection  with  the  New  Jersey  Rail- 
road Company;  building  the  Trenton  branch;  the  marriage 
act;  the  building  the  Belvidere  and  Flemington  roads;  the 
consolidation  with  the  New  Jersey  road  ;  in  some  cases  an 
alteration  of  the  charter  so  fundamental  that  the  assent  of 
the  corporation  had  to  be  filed ;  these  are  all  ultra  vires. 
And  again,  interfering  with  the  relations  of  stockholders,  to 
such  an  extent  that  the  assent  of  a  majority,  or  two-thirds, 
as  the  case  may  be,  was  required,  as  in  the  act  to  validate 
and  confirm  the  consolidation  with  the  New  Jersey  Railroad 
Company  when  a  joint  stock  was  made.  And  at  other 
times,  conferring  privileges  which  do  not  alter  the  relation, 
but  which  simply  permit  the  company  to  exercise  their  dis- 
cretion, with  enlarged  power  to  meet  the  public  demands. 
All  these  are  law  only  by  acquiescence,  and  the  legislature 
have  been  for  more  than  forty  years  passing  acts  which  were 
invalid — which  did  not  become  law  by  virtue  of  their  own 
power,  but  by  the  laches  of  those  interested. 

None  of  the  complainants  are  shown  to  be  original  stock- 
holders in  the  Camden  and  Amboy  Railroad,  or  Delaware  and 
Raritan  Canal. 

None  of  the  complainants  were  stockholders  in  the  origi- 
nal undertaking  of  "perfecting  an  expeditious  and  complete 
line  of  communication  from  Philadelphia  to  New  York." 
What  are  they  doing  here,  asking  to  hold  the  majority  to  a 
contract  to  which  tiiey  were  no  party — an  undertaking  in 
which  they  never  embarked  f  If  the  right  is  derivative,  at 
least  the  persons  who  were  the  original  shareholders  should 
have  been  named,  and  if  they  were  not  the  party  complain- 
ant, the  assignment  should  have  been  set  out  so  that  it  would 
appear  on  the  face  of  the  bill  that  complainants  received 
their  stock  in  accordance  with  law  and  the  rules  of  the  com- 
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pany.  Their  title  to  sue  as  shareholders  and  hold  the  ma- 
jority to  a  particular  undertaking  is  not  set  forth  at  all. 
And  by  tlie  affidavits  it  absolutely  is  made  to  appear  affirm- 
atively, that  the  title  they  have,  good  or  bad,  is  of  a  different 
character  and  occurred  at  different  dates,  while  nearly  all 
the  stock  owned  by  them  may  be,  and  probably  is,  new  stock, 
created  since  the  most  important  changes  in  the  organic  law 
of  the  companies.  Yet  it  appears  that  "John  Black  was  a 
subscriber  to  the  capital  stock  of  the  New  Jersey  Railroad 
Company.  See  1  DanieU's  Ch.  Pr.  195  ;  1  M.  &  K.  61 ; 
Sayer  v.  Wagstaff,  2  Y.  &  Coll.,  Chan.  230 ;  Ryan  v.  Ander- 
son, 3  Madd.  174. 

They  have  no  standing  in  court  as  dissentients  to  the 
charge  of  an  original  undertaking.  The  bill  is  demurrable 
on  tliis  ground,  and,  in  addition,  it  would  seem  as  if  they 
made  the  bill  multifarious,  as  though  there  was  a  mis-joinder 
as  well  as  a  non-joinder.  They  claim  different  and  incon- 
sistent equities.  They  claim  no  common  interest,  but  claim 
to  hold  the  majority  to  different  and  inconsistent  contracts. 
Van  Sandau  v.  Moore,  1  Russell  441  ;  Kean  v.  Johnston,  1 
Siocht.  414. 

The  English  courts  have  in  some  instances,  indeed,  re- 
strained railway  companies  from  carrying  contracts  of  leasing 
into  effect  without  the  authority  of  the  legislature. 

But  such  contracts  being  legal,  and  not  inconsistent  with 
the  policy  of  the  acts  of  Parliament,  are  to  have  a  reasonable 
construction ;  and  where,  by  the  creating  of  new  companies 
and'  other  facilities,  the  business  is  very  largely  increased, 
the  parties  are  still  to  abide  by  the  fair  construction  of  the 
original  contract,  as  applicable  to  the  altered  circumstances. 
East  Lancashire  R.  v.  The  L.  &  Y.  R.,  25  E.  L.  &  Eq. 
465;  Kerr  on  Inj.,  [Eng.  ed.,  1867)  560,  title  ''  Leases  and 
Working  Arrangements^ 

In  Kean  v.  Johnston  the  Master  says,  (page  410,) :  "  In 
Ware  v.  The  Grand  Junction  Water  Comjxmy,  1  Russell 
&  Mylne  461,  Lord  Brougham,  on  the  application  of  a 
single  shareholder,  restrained  the  corporation  from  embark- 


OCTOBER  TERM,  1871.  197 

Black  V.  Delaware  and  Raritan  Canal  Co. 

ing  their  funds  and  credit  in  getting  water  by  aqueduct 
from  another  river  instead  of  the  Thames,  as  originally 
contemplated.  In  Cardiff  v.  The  Manchester  and  Bo/ton 
Canal,  a  corporation,  on  the  ajjplication  of  a  stockholder, 
was  restrained  from  applying  to  Parliament  for  a  change  in 
their  charter  to  enable  them  to  convert  a  portion  of  their 
canal  into  a  railway."  Now,  contrast  this  with  the  sum- 
mary of  the  law  in  England  to-day,  as  laid  down  by  Mr. 
Redfield, — RedfieJd  on  Railways,  page  592,  ch.  22,  §  1,  c/. 
6  :  "There  is  no  doubt  of  the  right  of  a  railway  in  England 
to  apply  to  the  legislature  for  enlarged  powers,  even  for  the 
power  to  become  amalgamated  with  other  companies,  so  as  to 
make  one  consolidated  company.  And  contracts  between  the 
different  companies  for  this  purpose,  have  been  there  recog- 
nized and  enforced  in  courts  of  equity."  Citing  Mozly  v. 
Alston,  1  Phillips  790,  where  Lord  Cottenham  said:  "There 
is  scarce  a  railway  in  the  kingdom  that  does  not  come  to 
Parliament  for  extension  of  powers." 

"  And  there  seems,"  says  Mr.  Redfield,  continuing,  "  to  be 
uo  question  made  in  the  English  courts  of  the  power  of  Parlia- 
ment to  extend  the  line  of  a  railway  or  to  consolidate  existing 
companies,  and  the  shareholders  are  hound  by  the  acceptance 
of  such  legislative  provisions  by  a  majority  of  the  company,  as 
by  contracts  to  procure  such  powers  by  act  of  Parliament." 
Gh'eat  WeM.  R.  v.  The  Birm.  and  Oxford  June.  R.,  5  Rail- 
loay  Cas.  184,  241  ;  Stevens  v.  The  -South  Devon  R.,  2  E. 
Law  &  Eq.  138 ;  Great  W.  R.  v.  Rushout,  10  E.  Law  &  Eq. 
72  ;  Lauman  v.  The  Penn.  R.  R.  Co.,  30  Penn.  42  ;  Godifroi 
&  Shortt  on  Raihvays,  82  and  cases,  and  72 ;  Hodges  on 
Raihvays  {Athed.)  71. 

The  Chancellor,  in  Zabriskie  v.  The  Hachensach  Railroad 
Company,  3  C.  E.  Green  189,  says :  "  In  New  York  a  dif- 
ferent rule  has  been  established,  and  it  is  held,  that  the 
.power  to  alter  will  authorize  the  company,  by  consent  of  the 
legislature,  to  extend  its  enterprise  without  the  consent  of 
stockholders."  He  cites  a  large  number  of  New  York  cases 
to  that  effect,  and  adds,  that  the  Supreme  Court  of  Massa- 
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chusetts,  in  Durfee  v.  The  Old  Colony  Railroad,  5  Allen  230, 
had  followed  the  New  York  rule.  He  also  cites  Banet  v,  Al- 
ton and  Sanga.  E.  Co.,  13  III.  504;  The  Pacific  R.  Co.  v. 
Renshaw,  18  Missouri  210;  The  Pacific  R.  Co.  v.  Hughes, 
22  3fissouri  291 ;  to  the  effect  that  a  majority  of  the  stock- 
holders, by  the  authority  of  the  legislature,  may  make  a  change, 
provided  it  is  not  a  great  nor  a  radical  one. 

The  Chancellor  insists  that  the  principle  of  these  cases  is 
wrong,  that  if  the  majority  of  the  stockholders  and  the  legis- 
lature can  change  the  object  of  the  enterprise  in  small  things, 
there  is  no  principle  of  law  by  which  they  can  be  restrained 
in  any  a  little  larger.  This  may  be  entirely  true ;  but  the 
distinction  we  make  is  recognized  in  all  cases  and  authorities 
between  a  change  of  object,  and  a  cliange  of  power  and  means 
to  continue  the  same  object  which  became  necessary  by  increased 
demands.  It  is  not  necessary  for  us  to  hold  that  a  banking 
company  can  abandon  its  business  and  make  a  railroad  com- 
pany of  itself. 

I  recollect  a  case  of  deviation,  in  9  Harris,  where  it  was 
said  that  the  deviation  of  a  quarter  of  a  mile  for  a  forbidden 
or  unauthorized  purpose  was  illegal,  but  a  deviation  of  ten 
miles  from  a  proper  necessity  was  justifiable.  Now,  in  the 
case  now  before  us,  it  is  admitted  that  the  object  is  the 
same ;  the  means  only  are  altered  to  suit  altered  circum- 
stances. 

Now,  suppose  the  Chancellor  is  right,  the  new  cases  and 
new  light  since  the  decision,  have  drawn  the  line  clearly. 
An  entire  alteration,  creating  $50,000,000  of  stock  where 
there  was  only  $3,000,000,  is  legal  by  autiiority  of  the  legis- 
lature and  a  majority  of  the  stockholders,  provided  it  be 
needed  by  the  increased  public  necessity  to  do  the  same 
character  of  business;  the  changes  of  channels  and  circum- 
stances made  by  the  rapid  growth  of  the  country  and  the 
exercise  of  a  wise  foresight  as  to  the  rivalry  in  their  business, 
being  duly  considered.  Mr.  Redfield,  on  page  199,  treating 
of  the  fundamental  alteration  of  charter,  says:  "And  an 
alteration  in  the  charter  which  consists  only  in  the  increase 
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of  the  corporate  powers,  as  of  a  different  organization  of  the 
corporate  body,  leaving  it  with  lawful  power  to  execute  what 
may  be  regarded  as  substantially  the  original  object  of  its 
creation,  will  not  exonerate  subscribers  to  the  original  stock 
of  the  company."  Pacific  Railioay  v.  Htir/hes,  22  Mo.  291 ; 
Peoria  &  Oquawka  R.  v.  Elting,  17  III.  R.  429. 

It  appears,  then,  that  an  alteration  which  leaves  with  the 
corporation  lawful  power  to  execute  substantially  the  origi- 
nal object  of  its  creation,  is  legal.     2  Stockt.  174. 

Let  us  then  pause  before  examining  the  cases  further,  and 
understand  precisely  what  was  the  original  object  of  the  un- 
dertaking in  this  case.  There  is  not  much  difference  of 
opinion  in  the  cases  as  to  the  law,  but  the  difficulty  arises  on 
its  application.  What  are  incidental  powers,  is  a  new  ques- 
tion in  each  case.  What  was  the  object  of  the  creation  is  a 
question,  also,  for  each  case. 

Fortunately  for  us  in  this  case,  we  do  not  have  to  ask  the 
court  to  decide  the  objects  of  our  creation  from  the  ivonls  of 
our  act  of  incorporation  and  subsequent  alterations.  Clear  as 
that  object  is  in  all  of  the  legislation  of  the  state,  yet  I  claim 
that  we  are  past  the  point  when  that  qnestion  can  be  made 
in  New  Jersey.  The  Court  of  A])peals,  by  a  unanimous  vote, 
confirmed  the  construction  given  by  Chancellor  Green  to  the 
acts  defining  the  objects  of  the  creation  of  this  defendant  cor- 
poration.    1  C.  E.  Green  362 ;  3  Ibid.  546. 

The  exclusive  privileges  have,  indeed,  expired  by  the 
limitation  of  time;  bat  that  cannot  affect  the  application  of 
the  opinions  of  the  Chancellor  and  the  Court  of  Appeals  as 
to  what  was  our  undertaking.  They  protected  it,  and  wiien 
the  franchise  was  attacked,  they  defined  its  extent,  in  order 
to  protect  it  to  that  extent  only.  We  now  know  the  object 
of  the  creation  of  this  corporation,  and  no  man  can  gain- 
say it. 

Everhart  v.  The  Westchester  &  Philadelphia  R.  Co.,  28 
Penn.  339 ;  Sparroio  v.  Evansville  &  Orawfordsville  R.  Co., 
7  Porter  [Ind.)  369  ;  Sprague  v.  Illinois  River  Railroad,  19 
III.  174;  Joy  v.  Jackson,  11  Mich.  175. 
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In  Blssell  v.  Mich.  So.  R.,  22  N.  Y.  258,  the  English 
cases  were  reviewed,  coming  down  to  the  case  in  the  House 
of  Lords,  of  Eastern  Courdles  R.  Co.  v.  Hawkes,  5  H.  L.  Cos. 
331,  then  the  last  authority  on  the  question.  Since  then  this 
question  has  been  the  subject  of  an  adjudication  in  the  House 
of  Lords. 

The  views  of  Judge  Corastock,  in  Bissell  v.  The  Michigan 
Southern  Railroad  Company,  have  been  established  in  Eng- 
land. The  head  note  of  this  decision  in  the  House  of  Lords, 
reads  as  follows  :  "  That  the  contract  was  not  ultra  vires  of 
the  directors  in  the  sense  of  being  prohibited  by  the  legislature, 
and  was  therefore  a  legal  contract,  binding  on  the  company." 
39  Law  Jour.  Ex.  217. 

In  the  case  of  Taylor  v.  Chichester  and  Midhurst  Railway, 
the  company  agreed  to  pay  the  plaintiff  £4000  for  land, 
which  they  proposed  to  take  for  an  extension  of  their  road, 
and  for  personal  compensation.  They  adopted  another 
line  for  their  road,  and  did  not  require  his  land.  He 
sued  on  the  agreement,  and  the  defence  was  ultra  vires. 
In  the  Court  of  Exchequer,  in  1866,  4  Hurlst.  &  Colt. 
409,  the  contract  was  held  to  be  binding  on  the  defendant, 
and  judgment  was  given  for  the  plaintiff.  On  appeal  to  the 
Exchequer  Chamber,  in  1867,  2  L.  R.  Ex.  356,  this  decision 
was  reversed  by  the  majority  of  the  judges,  on  the  ground 
that  the  covenant  required  a  misappropriation  of  defendant's 
funds,  and  was  ultra  vires  in  the  sense  that  the  legislature 
intended  that  such  a  contract  should  not  be  made,  and  that 
the  company  was  therefore  not  bound  by  it.  Willis  and 
Blackburn,  the  dissenting  judges,  held  that  the  contract 
was  not  expressly,  or  by  necessary  implication,  j)ro/ti6;7ecZ, 
and  that  the  company  was,  therefore,  bound.  They  followed 
the  case  of  Eastern  Counties  Railway  v.  Hawkes,  relied  on 
by  the  Chief  Justice  in  Bissell  v.  Michigan  Sotdhern  Rail- 
road Company,  and  held,  further,  that  "  a  company  incor- 
porated by  statute  is  entitled  to  make  all  contracts  connected 
with  the  purpose  of  its  incorporation  not  expressly,  or  by 
necessary  implication,  prohibited.      All    such   contracts  are 
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prima  fade  valid,  and  it  lies  upon  a  company  seeking  to  re- 
pudiate a  contract,  to  show  that  it  is  proiiibited  ;  not  upon  the 
opposite  party  to  show  that  it  is  authoriz;ed." 

The  opinions  of  these  judges,  pp.  375,  393,  present  a  full 
review  of  the  cases,  and  are  now  upheld  as  the  law. 

The  reversal  of  the  judgment  of  the  Exchequer  Chamber 
by  the  House  of  Lords,  in  1870,  is  found  in  39  Laio  Jour. 
Ex.  217  ;  L.  R.  4,  Ho.  L.  Cas.  f)28. 

Lord  Westbury,  who  followed  the  Lord  Chancellor,  said, 
on  page  226  :  "  It  would  stop  all  railway  companies  in  all 
their  transactions ;  for  there  is  not  a  company,  I  suppose, 
that  has  not,  in  the  course  of  time,  added  some  new  under- 
taking to  the  old  one." 

A  contract  is  ultra  vires  only  when  from  the  express  pro- 
vision, or  necessary  inference,  the  act  of  incorporation  pro- 
hibits it.  South  Yorkshire  Co.  v.  The  Great  Northern  R.  Co.,  9 
Exch.  55,  84 ;  Mayor  of  Norwich  v.  Norfolk  Railw.  Com- 
pany, 4  Ell  &  BL  397  ;  30  E.  Law  &  Eq.  120;  24  Law 
Journal,  N.  S.,  Q.  B.  105. 

See  the  opinion  of  Lord  Wensleydale,  in  the  Scottish 
Northeastern  Railway  against  Stewart.  3  McQueen  382,  215 ; 
Godifroi  &  Shortt  on  Raiho.  81,  72 ;  Gregory  v.  Patchett,  33 
Beav.  595 ;  Charlton  v.  Newcastle  &  Carlisle  Railw.  Co.,  5 
Jurist,  N.  8.,  1096 ;  Ex  parte  The  Peru  Iron  Co.,  7  Cowen 
540 ;  Ke7'r  on  Inj.  569. 

The  law  as  laid  down  in  England  before  tlie  recent  cases, 
covers  the  defendant's  course  entirely.  In  1867  they  carefully 
distinguish  between  the  cases  where  the  contract  fell  properly 
within  the  object  of  the  company,  Kerr  on  Inj.  564  and 
cases ;  A.  &  A.  on  Corp.  162. 

Where  a  lease  was  made  by  express  authority  conferred 
by  statute :  Held,  that  the  directors  of  both  roads  were 
bound,  as  were  the  majority  of  the  stockholders  in  both,  to 
conduct  and  administer  the  roads  according  to  its  terms,  and 
their  liability  to  the  stockholders  of  each  road  the  same  as 
though  they  had  been  united  by  act  of  the  legislature  upon 
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the  same  terms  and  conditions  as  those  contained  in  the 
lease.     43  K  H.  515. 

In  cases  where  it  has  been  held  that  a  railroad  company- 
can  not,  by  leasing  its  corporate  property  and  franchises, 
relieve  itself  from  liability  to  the  public  for  injuries  sustained 
and  damages  resulting  from  breach  of  contract  or  duty  by 
the  lessee,  an  immense  mass  of  authority  sustains  the  leases 
incidentally,  and  manifests  the  absurdity  of  the  position 
taken  in  the  bill,  "  that  the  lease  would  be  a  virtual  dissolu- 
tion or  extinguishment  of  the  said  United  Companies."  Ohio 
&  Mississippi  R.  Co.  v.  Dunbar,  20  III.  623 ;  Langly  v.  Bos- 
ton &  Maine  R.  Co.,  10  Gray  103;  3fcGluer  v.  Manchester 
&  Lawrence  R.  Co.,  13  Gray  124 ;  Ingersoll  v.  Stockbridge 
&  Pittsfield  R.  Co.,  8  Allen  438 ;  Wyman  v.  The  Penobscot 
&  Kennebec  R.  Co.,  46  Me.  162;  Stearns  v.  The  Atlantic  & 
St.  Lawrence  R.  Co.,  Ibid.  95 ;  Whitney  v.  The  Same,  44 
Ibid.  362 ;  1  Red/,  on  Rail.  590,  §  142,  clause  3,  and  cases 
in  the  note. 

In  the  York  R.  Co.  v,  Winans,  17  Hoio.  30,  it  was  held 
by  the  Supreme  Court  of  the  United  States,  that  a  railroad 
company  organized  under  a  charter  from  Pennsylvania,  is 
responsible  for  the  infraction  of  a  patent  right  respecting 
cars,  although  the  entire  capital  stock  of  the  company  was 
held  by  a  connecting  company  in  Maryland,  which  latter 
company  also  worked  the  road  by  the  instrumentality  of  its 
agents  and  motive  power  and  cars.  That  the  obligation 
to  the  community  which  the  Pennsylvania  railroad  was 
placed  under  by  its  charter,  cannot  be  evaded  by  any  trans- 
fer of  its  rights  and  powers  to  another  company.  Justice 
Campbell,  in  delivering  the  opinion  of  the  court  said  :  "Im- 
portant franchises  were  conferred  upon  the  corporation  to 
enable  it  to  i)rovide  the  facilities  to  communication  and  inter- 
course required  for  the  public  convenience.  Corporate 
management  and  control  over  these  were  prescribed,  and 
complete  responsibility  for  their  insufficiency  provided,  as  a 
remuneration  to  the  community  for  the  grant.  The  corpo- 
ration cannot  absolve  itself  from  the  performance  of  its  obli- 


OCTOBER  TERM,  1871.  203 

Pilack  V.  Delaware  and  Raritan  Canal  Co. 

gations  without  the  consent  of  the  legislature."  Citing  Beman 
V.  Rufford,  1  -V/m.,  N.  S.,  550 ;  Winch  v.  The  B.  &  L.  R. 
Co.,  13  L.  &  E.  506. 

The  lessee  of  a  railroad  is  an  agent  of  the  corporation 
under  the  general  railroad  act  of  Vermont,  making  such 
corporations  and  their  agents  liable  for  damages  occasioned 
by  want  of  fences  and  cattle  guards.  Clement  v.  Canjield, 
28  Vt.  302. 

As  the  act  of  1870  has  been  in  force  more  than  a  year, 
and  the  bill  sets  out  that  the  contract  was  adopted  by  the 
corporation,  it  seems  as  if  the  discontented  stockholders  have 
acquiesced,  that  is,  taken  no  step  until  the  contract  was  com- 
pleted, and,  under  the  English  ruling,  the  United  Companies 
would  be  compelled  to  execute  the  lease. 

If  so,  the  right  to  interfere  by  way  of  injunction  on  the 
part  of  the  stockholders,  now  for  the  first  time  coming  into 
court,  is  lost  by  acquiescence.  1  Redfield  on  Railways,  p. 
74,  §  20,  clauses  11  and  12;  Graham  v.  Birkenhead,  &c., 
Railway  Co.,  6  E.  L.  &  Eq.  132 ;  Beman  v.  Rufford,  Ibid. 
106. 

Lord  Cran worth  said  :  "  This  court  will  not  allow  any  of 
the  shareholders  to  say  that  they  are  not  interested  in  pre- 
venting the  law  of  their  company  from  being  violated." 
Ffooks  v.  London  &  S.  \V.  R.,  19  E.  L.  &  Eq.  7. 

See  Chapman  v.  The  Mad  River  R.,  6  Ohio  St.  119; 
Godifroi  &  Shortt  on  Railways,  p).  87.  See  2  Redf.  on 
Rail.,  p.  356,  clause  3,  as  to  how  slight  a  matter  in  such 
cases  is  considered  acquiescence.     Kerr  on  Injunc.  202. 

Mere  objection,  or  protest,  or  threat  to  take  legal  proceed- 
ings, is  not  sufficient  to  exclude  the  consequence  of  laches  or 
acquiescence.  Birmingham  Canal  Co.  v.  Lloyd,  18  Vesey 
15.    Kerr  on  Inj.  203,  and  cases  cited. 

If  one  neglects  to  a})ply  as  soon  as  he  is  acquainted  with 
the  matter,  he  cannot  have  an  injunction.  Hodges  on  Rail- 
ways, {4th  ed.)  page  62,  and  cases  cited;  Attorney-Gen.  v. 
Briggs,  1  Jur.  N.  S.  1084. 

As  the  injury  to  a  company  in  being  stayed  is  great  in 
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proportion  to  the  magnitude  of  their  operations,  the  court 
will,  in  general,  hold  even  slight  acquiescence  as  a  bar  to 
relief,  Kerr  on  Inj.  202 ;  Greenhalgh  v.  Manch,  &  Birm. 
R.  Co.,  3  31.  &  Cr.  784;  3  Eailw.  Cas.  120. 

But  this  matter  of  acquiescence  rests  upon  another  prin- 
ciple of  which  nothing  has  yet  been  said.  It  is  beyond  dis- 
pute, that  the  acquiescence  of  an  agent  is  binding  on  the 
principal,  within  the  scope  of  his  authority.  The  company 
being  authorized  by  the  act  of  1870,  as  well  as  by  their 
common  law  power,  to  exercise  their  discretion  in  reference 
to  the  employment  of  agents  and  the  management  of  the 
road,  they  leased  the  road  as  the  agents  of  the  stockholders. 

Their  acquiescence  was  the  acquiescence  of  every  stock- 
holder, subject  to  the  condition  of  obtaining  the  requisite 
two-thirds  in  interest.  Each  stockholder  can  vote  as  he 
pleases ;  but  when  the  condition  is  fulfilled,  which  is  alleged 
in  the  answer,  the  stockholders  are  taken  to  have  acquiesced 
through  their  agents,  whom  they  appointed  for  such  purpose 
at  their  lastannnal  election.     Kei'v  on  Inj.  202. 

From  the  foregoing  examination  of  the  authorities,  it 
seems  to  be  clear : 

1.  That  the  majority  can  control  the  minority  in  a  cor- 
poration, in  all  the  operations  of  the  company  within  the 
range  of  its  organic  law. 

2.  That  the  modern  doctrine  is,  that  the  legislature  may 
extend  the  lines  of  a  railway,  and  consolidate  companies,  and 
the  shareholders  are  bound  by  the  acceptance  of  a  majority. 
That  it  is  incident  to  every  corporation  to  obtain  such  exten- 
sion and  enlargement  of  its  corporate  powers  as  the  course  of 
trade  and  enterprise,  and  altered  circumstances,  shall  render 
necessary  or  desirable,  not  altogether  inconsistent  with  its 
original  creation. 

3.  That  the  leasing  of  one  road  by  another  to  carry  on  the 
business  for  which  it  is  chartered,  authorized  by  the  legis- 
lature, and   approved    by   the   majority  of  stockholders,  is 
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valid,  aud  that  contracts  to  that  effect  will  be  enforced  in 
equity  ;  the  lessees  being  simply  the  agents  of  the  lessors. 

4.  That  the  want  of  express  power  in  the  charter  does  not 
make  it  illegal  to  make  a  contract  connected  with  the  purpose 
of  the  corporation  not  expressly,  or  by  necessary  implication, 
proliibited,  and  that  such  contracts  will  be  enforced  in 
equity. 

5.  That  in  cases  where  a  single  stockholder  might  object, 
if  he  waits  until  the  corporation  have  concluded  their  con- 
tract with  a  third  party,  knowing  of  the  negotiation  and  the 
passage  of  an  act  to  authorize  it,  his  right  to  object  is  lost 
by  acquiescence,  and  the  act  is  valid.  If  the  act  is  within 
the  scope  of  the  authority  of  the  agent,  the  silent  principal 
acquiesces. 

6.  That  the  policy  of  the  state  and  tiie  uniform  custom 
toward  these  companies  and  others,  acquiesced  in  for  nearly 
forty  years  by  the  stockholders,  from  the  marriage  act  to 
the  consolidation  with  the  New  Jersey  Railroad  Company,  is 
an  acquiescence  which  deprives  a  single  stockholder  from  ob- 
jecting to  a  smaller  alteration,  which  is  a  matter  confided  to 
the  discretion  of  the  directors,  and  authorized  by  legislative 
authority. 

Let  us  now  examine  briefly,  taking  the  case  as  stated  in  the 
bill,  what  is  the  contract  adopted  aud  ordered  to  be  executed, 
and  what  is  the  authority  for  it  ? 

If  it  be  not  a  fundamental  change  in  the  organic  law 
changing  the  object  of  the  association,  although  not  specially 
authorized  by  an  act  of  the  legislature,  it  is  valid,  and  an  in- 
junction should  not  issue  under  any  ruling  of  any  court  here- 
tofore made  in  this  state  or  elsewhere. 

But  the  authority  for  this  contract  is  an  act  of  the  legisla- 
ture set  out  in  the  bill  passed  in  1870.  It  is  entitled  "  An 
act  to  enable  the  United  Railway  and  Canal  Companies  to 
consolidate  their  stock,  and  to  consolidate  or  connect  with 
other   companies."     It   recites  in   the  preamble:  "Whereas, 
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the  Delaware  and  Raritan  Canal  Company,  the  Camden  and 
Amboy  Railroad  and  Transportation  Company,  and  the  New 
Jersey  Railroad  and  Transportation  Company,  sometimes 
called  the  United  Companies,  and  the  United  Railway  and 
Canal  Companies,  are  identified  in  interest,  and  have  also  an 
identity  of  interest  with  the  Philadel[)hia  and  Trenton  Rail- 
road Company  and  other  companies;  therefore." 

Now,  this  preamble  acknowledges  the  valid  completion  of 
the  consolidation  with  the  New  Jersey  Railroad  by  the  lease 
and  subsequent  act  to  validate  the  agreement.  It  further, 
in  continuation  thereof,  acknowledges  tiiat  thereby  there  is  an 
identity  af  interest  with  the  Philadelphia  and  Trenton  Rail- 
road Company.  It  confirms  the  ratification  of  these  consoli- 
dations when  two-thirds  in  interest  approve  it. 

It  then  declares  it  lawful,  by  the  same  vote,  to  consolidate 
with  the  Philadelphia  and  Trenton  Railroad  Company,  which 
is  alleged,  in  the  bill,  to  be  a  corporation  outside  of  the  state, 
(and  is  not  a  party  to  the  bill,)  "  and  with  any  other  railroad 
company  in  the  state,  or  otherwise,  with  whom  they  may  be 
identified  in  interest,  or  whose  works  shall  form,  with  their 
own,  continuous  or  connected  lines,  or  to  make  such  other 
arrangements  for  connection  or  consolidation  of  business  with 
any  such  company  or  companies  by  agreement,  contract,  lease, 
or  otherwise." 

That  the  word  "  otherwise"  after  the  words  "in  this  state 
or  "  referred  to  the  antecedent  "  state,"  and  meant  in  this  state 
or  not  in  this  state,  cannot  be  disputed,  either  from  the  gram- 
matical construction  of  the  sentence,  that  being  its  nearest 
antecedent,  or  from  the  context.  That  a  foreign  corporation 
was  intended  to  be  consolidated  or  leased,  and  one  with  whom 
they  are  connected  and  have  continuous  lines,  is  plain,  because 
that  is  the  case  with  the  Philadelphia  and  Trenton  Railroad, 
who  are  mentioned  by  name. 

The  apparent  denial  of  the  fact  in  the  bill,  that  the  Penn- 
sylvania Railroad  Company  does  not  form  a  continuous  and 
connecting  line,  arises  from  the  persons  who  verified  the  bill 
swearing  to  the  conclusions  of  law  that  the  draftsman  of  the 
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bill  inserted.  Separating  the  Philadelphia  and  Trenton 
Railroad,  which  was  consolidated  by  this  act,  and  over  which 
connecting  lines  had  been  run  for  twenty  years,  from  the 
link,  because  it  is  called  a  foreign  corporation  and  not  made 
a  party  to  the  bill,  it  may  be  true.  As  a  fact,  it  is  not  true. 
The  answer  sets  forth  fully  all  the  contracts  and  various 
arrangements  by  which  they  are  showTi  to  be  continuous  and 
connecting  lines,  in  every  sense,  both  as  to  the  roads  and 
the  business  regulations.  But  this  art  proceeds  to  require 
"  that  if  any  stockholder  or  stockholders  shall  be  dissatis- 
fied, the  said  company  shall  pay  to  such  stockholder  the  full 
value  of  his  or  her  stock  immediately  prior  to  such  consoli- 
dation or  lease,"  and  provides  the  means  of  ascertaining  its 
value. 

It  is  objected  in  the  bill  that  the  Constitution  of  the  state 
requires  that  the  compensation  shall  be  "first  made"  before 
the  taking,  and  that  although  the  assessment  is  made  before 
the  taking,  compensation  is  paid  afterwards. 

This  is  not  in  fact  true.  In  the  first  place  the  property  is 
not  taken  at  all  but  remains  still  under  the  control  and  man- 
agement of  the  trustees,  who  manage  their  business  agents. 
It  Avas  recently  decided  in  New  York,  that  a  railroad  company 
who  had  a  lease  on  real  proj^erty  which  had  not  expired  could 
proceed  and  condemn  the  property  by  the  power  of  eminent 
domain.  The  tenures  are  totally  different;  one  by  purchase, 
and  the  other  by  condemnation. 

But  this  point  is  too  finely  drawn.  The  compensation  is 
previously  made,  and  may  actually  be  paid  to  the  party. 
Under  the  act  there  is  simply  a  privilege  to  the  party  when 
property  is  taken  (if  it  be  taken),  to  have  this  time  to  assess 
its  value.  55  Penn.  350;  Angell  &  Ames  on  Corp.,  §  192, 
and  cases ;  3  Zab.  9 ;   13  Hoio.  518  and  83 ;  6  How.  529. 

If  it  were  real  estate,  the  time  when  it  was  "  taken  "  would 
be  a  definite  point,  but  as  it  is  an  incorporeal  hereditament 
it  is  not  taken  at  any  particular  moment;  it  is  incapable  of 
being  "  touched  or  handled,"  and,  therefore,  cannot  literally 
be  "  taken  "  in  the  way  of  sensation  or  feeling. 
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It  is  really  only  "  taken  "  when  the  compensation  is  paid. 
If  they  enter  before,  it  is  only  to  explore.  They  neither 
"  take/'  "  have,"  nor  "  hold,"  until  they  compensate.  The 
court  would  be  bound  to  give  the  act  a  constitutional  con- 
struction, if  possible,  and  if  they  thought  it  necessary  to  sus- 
tain it,  would  hold  that  "  immediately  prior  to  the  execution 
of  the  lease,  compensation  should  be  made." 

The  act  was  intended  to  confer  the  power  of  leasing  or 
consolidating  with  the  Philadelphia  and  Trenton  Railroad 
Company,  the  Pennsylvania  Railroad  Company,  or  any  other 
company,  foreign  or  domestic,  which  fulfilled  the  require- 
ments of  connection,  identity  of  interest,  etc. 

It  has  done  so  effectually. 

Mr.  Gilchrist,  Attorney-General,  for  the  state. 

I  appear  before  the  court  in  this  case,  in  my  official  capa- 
city alone.  I  am  retained  for  neither  party.  The  cause  is 
really  a  private  one  between  private  parties.  The  state  is 
a  holder  of  shares  of  the  stock  of  the  United  Companies, 
and,  according  to  a  familiar  practice,  is  allowed  to  be  heard, 
though  not  a  party,  in  a  case  of  this  kind.  It  is  the  interest 
of  the  state — even  assuming  that  by  the  terms  of  the  act 
of  1870,  it  has  consented  to  this  lease — that  it  should  not 
be  made,  if  the  act  does  not  make  the  provisions  necessary 
to  pass  a  good  title  to  the  works  and  franchises.  Such  an 
abortive  lease  would  not  accomplish  any  good  purpose,  that 
the  legislature  could  possibly  have  had  in  giving  its  consent 
to  the  making  of  a  lease. 

It  seems  to  me  that  the  act  of  1870  does  not  make  the 
necessary  provisions  to  justify  a  lease,  against  the  consent  of 
a  minority  of  the  stockholders,  and  that  neither  a  lease  to 
the  corporation  of  another  state,  nor  to  a  corporation  of 
this  state,  can  be  made  under  this  act,  against  the  consent 
of  these  complainants. 

The  answer  admits  the  complainants  are  shareholders  in 
the  stock  of  the  United  Companies,  and  dissent  to  the  lease. 

The  answer  also  admits  the  existence  of  all  the  charters 
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and  supplements,  which  define  the  nature  and  extent  of  the 
franchises  granted  to  the  United  Companies. 

It  does  not  deny  the  allegation  of  the  bill,  which  is  proved 
by  the  affidavits  annexed  to  it,  that  the  complainants  have 
never  assented  to  the  act  of  1870,  but  have  always  resisted 
and  repudiated  it.  These  admissions  and  these  proofs  are 
sufficient,  it  seems  to  me,  to  show  that  the  making  of  this 
lease,  or  any  lease  of  these  works,  under  the  act  of  1870,  is 
impossible. 

I  do  not  maintain  that  the  legislature  cannot  by  law, 
authorize  the  making  of  a  lease  of  corporate  franchises 
without  the  consent  of  all  those  who  are  holders  of  a  share 
of  the  stock  at  the  time  of  the  passage  of  the  law ;  for  the 
legislature  can  call  into  service  for  any  public  use  the  power 
of  eminent  domain,  and  take — first  making  compensation — 
the  share  of  any  shareholder  who  refuses  to  give  or  sell  his 
share  for  the  public  use.  The  stock  being  taken  out  of  the 
hands  of  the  dissenters,  there  are  no  pei'sons  capable  of  dis- 
senting. All  property  is  subject  to  the  right  of  eminent 
domain.  Any  owner  of  property,  whether  it  be  land  or  a 
share  in  the  stock  of  a  corporation,  must  yield  it  up  for  the 
public  use,  but  he  is  not  required  to  yield  it  up  without  just 
and  full  compensation.  So  sacred  too,  is  property  consid- 
ered, that  he  is  not  bound  to  yield  it  up,  even  for  public  use, 
if  it  is  to  go  into  the  hands  of  an  individual  or  private  cor- 
poration, until  such  just  compensation  is  ascertained  in  due 
form,  and  the  money  paid  or  tendered  to  him,  so  that  he 
shall  have  in  his  hands,  before  he  sees  his  property  pass  into 
the  hands  of  an  individual  or  a  private  corporation,  a  just 
compensation  for  it. 

The  Constitution  requires  that  there  shall  be  no  uncer- 
tainty or  contingency,  or  delay  about  his  compensation, 
when  the  public  use  requires  that  his  property  shall  become 
the  property  of  an  individual  or  private  corporation ;  and 
to  prevent  uncertainty,  contingency  or  delay,  it  requires 
that  before  he  gives  up  his  property  he  shall  have  its  value  in 
his  hands. 
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If  the  act  of  1870,  beside  providing  that  the  franchises 
and  property  might,  for  the  public  use,  be  leased  against  his 
consent,  also  provided,  that  before  the  lease,  he  should  have 
the  value  of  his  share  of  this  property,  or  which  is  the  same 
thing,  the  value  of  his  stock,  ascertained,  and  that  value 
placed  in  his  own  hands,  or  tendered  to  him,  the  franchises 
and  property  of  the  corporation  might  then  be  leased  as  the 
act  directs. 

This  is  the  ordinary  way  in  which  all  property  is  taken  and 
delivered  over  to  individuals  for  the  public  use.  This  is  the 
way  in  which  leases  of  railroads,  and  of  all  corporate  property 
and  franchises,  must  be  made. 

So  that,  in  maintaining  that  this  proposed  lease  cannot  be 
made  under  the  act  of  1870  without  the  consent  of  every 
shareholder,  I  am  not  contending  that  corporate  franchises 
and  property  cannot  be  leased  if  one  shareholder  dissents, 
and  that  there  is  no  way  of  removing  this  obstacle ;  but 
that  the  legislature,  by  the  act  of  1870,  authorizes  a  lease 
of  the  corporate  franchises  and  projjerty  to  a  private  corpo- 
ration, not  merely  against  the  consent  of  the  sliareholders, 
but  without  making  the  usual  and  requisite  provision  neces- 
sary to  overcome  that  obstacle.  In  the  same  manner  I 
would  maintain  that  a  railroad  corporation  could  not  build 
its  road  without  the  consent  of  every  landowner  whose  land 
it  crossed,  if  the  law  anthorizing  the  road  to  be  built  made 
no  other  provision  for  overcoming  the  obstacle  of  a  dissent  by 
a  landowner,  than  the  act  of  1870  does  to  overcome  the  dis- 
sent of  a  stockholder. 

An  authority  given  by  legislative  act  to  a  railroad  com- 
pany to  enter  upon  lands  necessary  to  build  a  railroad  from 
Newark  to  Trenton,  and  take  the  lands  of  all  owners,  if  two 
thirds  of  them  consented,  without  provision  was  made  for 
compensation  for  the  taking  of  the  land  of  unwilling  owners, 
would  plainly  violate  that  part  of  the  Consitution  which 
requires  that  such  a  naked  authority  shall  not  be  given. 
Under  such  a  law  it  might  therefore  be  properly  said  that 
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the  railroad  could  not  be  built  without  the  consent  of  every 
owner  of  the  land  on  the  route  between  the  termini. 

If,  by  legislative  act,  authority  were  given  like  that  just 
mentioned  in  every  particular,  except  a  provision  that  the  dis- 
senting owners'  land  might  be  taken  on  compensation,  but 
that  the  company  taking  it  should  not  be  compelled  to  pay  the 
compensation  until  three  months  after  the  road  was  built  •  this 
authority  would  not  be  a  valid  authority,  because  it  would  be 
an  authority  to  take  property  without  the  'previous  payment 
of  the  compensation.  In  such  a  case,  too,  it  might  be  said, 
with  propriety,  that  the  railroad  could  not  be  built  without 
the  consent  of  every  owner  of  land  on  the  route  between  the 
termini ;  for  if  one  owner  dissented,  the  law  gives  no  valid 
authority  to  take  his  land. 

These,  it  seems  to  me,  are  plain  cases  in  which  this  court 
would  hold  that  the  authority  given,  was  an  authority  given 
to  a  private  corporation  to  take  private  property  for  public  use, 
without  just  compensation  ^7'si  made  to  the  owner;  and  being 
given  directly  contrary  to  a  constitutional  prohibition,  was  a 
void  authority,  and  the  execution  of  it  proper  to  be  enjoined 
on  the  application  of  any  OAvner. 

The  words  by  which  this  authority  is  ordinarily  given  are 
"  that  it  shall  be  lawful  for  the  said  company  to  enter  upon, 
take,  have,  hold,  and  occupy  and  enjoy"  the  jjroperty  re- 
quired. These  words  are  not  contained  in  this  act.  The  act 
declares  "  that  it  shall  and  may  be  lawful  for  the  United  Com- 
panies, by  and  with  the  consent  of  two-thirds  in  interest  of 
the  stockholders,  to  consolidate,  &c.,  or  to  make  such  arrange- 
ments for  connection  or  consolidation  of  business  with  any 
such  company,  &c.,  by  lease,  <fec.,  as  to  the  directors  of  the 
said  United  Companies  may  seem  expedient." 

But  this  is  qualified  by  two  provisos.     One  is  as  follows  : 

"  Provided  further,  that  no  such  consolidation,  agreement, 
contract,  lease,  or  'other  arrangement  shall  have  the  effect, 
or  be  constrn.ed  to  release  or  discharge  the  said  United 
Companies,  or  any  or  either  of  them,  or  any  company  or 
companies  with  which    any    such    consolidation,   agreement, 
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contract,  or  lease  may  be  made,  from  any  taxes,  liabilities, 
obligations,  or  duties,  which  they  or  either  of  them  may  be 
subject  or  liable  to,  either  to  this  state,  or  to  any  person  or 
pei'sons." 

The  other  proviso  makes  it  plain  that  the  legislature  in- 
,  tended  that  the  dissenting  stockholders  should  be  compen- 
sated for  the  change  which  the  act  authorized.  "  Provided 
further,  that  if  any  stockholder,  or  stockholders,  being  such 
at  the  time  of  making  any  such  consolidation,  agreement, 
contract,  lease,  or  other  arrangenaent,  shall  be  dissatisfied 
with  the  same,  the  said  companies  shall  pay  to  such  dissatis- 
fied stockholder,  the  full  value  of  his,  her,  or  their  stock, 
immediately  prior  to  such  consolidation,  agreement,  lease,  or 
other  arrangement,  to  be  assessed  by  three  disinterested 
commissioners,  aj)pointed  for  that  purpose  by  the  Supreme 
Court,  or  Court  of  Chancery,  of  this  state,  on  the  application 
of  either  party,  made  upon  twenty  days'  notice ;  but  the  said 
companies  shall  not  be  compelled  to  pay  for  stock  of  any  such 
dissatisfied  stockholder,  or  stockholders,  unless  he  or  they  shall 
give  written  notice  of  such  dissatisfaction,  to  the  president, 
secretary,  or  treasurer  of  the  company  whose  stock  shall  be 
held  by  him,  or  them,  within  three  months,  after  such  consoli- 
dation, agreement,  contract,  lease,  or  other  arrangement,  shall 
have  been  made  and  consented  to  by  the  requisite  number  of 
stockholders." 

The  making  of  a  "  lease  "  of  all  the  works,  franchises,  and 
property,  even  of  the  cash  of  the  United  Companies  for  nine 
hundred  and  ninety-nine  years,  is  the  thing  about  to  be  done 
under  this  act. 

As  the  objects  of  the  corporation  are  distinctly  stated  in  the 
charter,  that  becomes  the  test,  whether  any  act  proposed  to  be 
accomplished  by  the  corporation  is  for  the  promotion  of  those 
objects.  If,  tried  by  this,  any  object  proposed  is  not  one  of 
the  objects  of  the  corporation,  to  accomplish  it  will  be  violat- 
ing the  contract. 

"Whether  an  authority  to  make  a  lease  of  the  franchises, 
and  all  the  property  of  a  corporation,  against  the  dissent  of 
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one  or  more  stockholders,  would  be  an  authority  to  impair 
the  contract  between  the  corporation  and  any  one  who  is  a 
dissenting  stockholder  at  the  time  of  the  making  of  it,  will 
appear,  if  we  consider  the  effect  the  lease  will  have  when  it  is 
carried  into  effect. 

Though  after  the  lease  shall  be  carried  into  effect,  the 
stockholder  will  hold  a  certificate  of  stock,  which,  on  its 
face,  declares  him  entitled  to  a  certain  number  of  shares  of 
the  capital  stock  of  his  corporation — that  which  was  the 
capital  stock  of  his  corporation,  will,  against  his  consent,  on 
the  day  after  the  lease  takes  effect,  be  an  entirely  different 
thing.  It  was  the  corporeal  works  and  property  then  held 
by  the  corporation  in  j^ossession,  with  most  extraordinary 
powers  and  privileges,  enabling  the  corporation  to  use  and 
operate  the  works,  exercise  the  franchise  of  taking  tolls  and 
fares,  and  divide  the  profits  thereby  made ;  it  wi/l  be  a  rent. 
On  the  day  after  the  lease  shall  take  effect,  the  capital 
stock  of  the  corporation  will  consist  of  no  corporeal  works 
•or  property  whatever  in  possession.  The  rent,  though 
capable  of  seizin,  is  not  of  corporeal  possession.  The  original 
capital  stock  will  be  passed  to  the  lessee;  a  new  capital 
stock  will  be  created,  and  though  more  or  less  valuable,  it 
will  be  an  entirely  different  one ;  the  old  certificate  of  stock 
will  not  be  called  in ;  he  will  hold  it ;  it  will  be  unaltered 
in  its  language ;  it  will  entitle  him  to  the  same  number  of 
shares  in  the  capital  stock  of  his  corporation ;  but  his  cor- 
poration will  be  shorn  of  all  means  of  making  any  profit  for 
its  stockholder ;  and  every  power  and  privilege  to  use  and 
operate  the  works  and  exercise  the  franchises,  and  conse- 
quently the  capacity  to  make  and  divide  any  profits  there- 
from, will  be  entirely  gone  for  nine  hundred  and  ninety-nine 
years. 

The  structure  of  the  corporation  for  the  next  nine  hun- 
dred and  ninety-nine  years  will  be  completely  altered.  Be- 
fore, it  was  an  artificial  being,  with  ample  and  important 
franchises  and  faculties,  by  the  exercise  of  which,  and  the 
operation  of  its  great  works,  it  had  profited  its  stockholders 
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for  a  generation.  After,  it  will  be  an  artificial  being,  with- 
out either  franchise  or  faculty,  for  nine  hundred  and  ninety- 
nine  years,  except,  perhaps,  (and  it  is  only  perhaps)  the 
franchise  and  faculty  to  take  and  receive  the  rent  and  divide 
it  among  those  who  have  now  become  stockholders  in  a  value- 
less reversion,  and  in  a  rent  issuing  out  of  what  will  become 
the  property  of  the  lessee. 

Tlie  franchises  and  faculties  it  before  had,  and  the  works, 
and  other  property  of  the  corporation,  it  will  have,  by  con- 
tract, rendered  itself  incapable  of  holding  or  exercising  or 
enjoying  during  nine  hundred  and  ninety-nine  years.  All 
these  operations  the  taking  effect  of  the  lease  must  have  on 
the  corporation.  The  corporation  will  be  denuded  for  nine 
hundred  and  ninety-nine  years  of  every  characteristic  it 
had ;  of  every  marked  individuality  it  had ;  its  identity 
will  be  gone.  Nothing  but  its  history  can  show  what  it  has 
been  ;  what  it  was  before  the  lease  took  effect.  On  exam- 
ining it,  and  every  feature  it  has,  after  the  lease  shall  take 
effect,  nothing  can  be  recalled  but  its  origin  ;  that  was  legis- 
lative. If  its  origin  was  not  legislative,  it  could  not  con- 
tinue to  exist,  thus  shorn  of  its  features,  franchises,  and 
faculties.  It  will  be  almost  literally  a  lifeless  hulk :  prac- 
tically, it  will  be  a  mere  ruin.  It  will  exist — but  the  lease 
having  taken  effect — without  a  faculty  it  had  when  it  showed 
life  and  usefulness.  Its  powers  and  franchises  will  have 
passed  from — will  have  been  taken  from  it,  for  nine  hundred 
and  ninety-nine  years  for  the  public  use.  This  is  the  oper- 
ation the  taking  effect  of  the  lease  will  have  upon  the  artificial 
being  itself. 

But  these  are  not  all  of  the  results  the  taking  effect  of  the 
lease  will  accomplish.  While  the  certificate  of  a  share  or 
shares  in  the  capital  stock  of  the  company  of  the  same  name 
will  remain — it  will  be  a  certificate  of  a  share  in  the  capital 
stock  of  a  corporation  of  an  entirely  different  character — in 
the  capital  stock  of  a  corporation  without  a  franchise  for 
nine  hundred  and  ninety-nine  years  (except  that  of  being) ; 
without,  for  nine   hundred  and    ninety-nine  years,  a  single 
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faculty  of  making  money  ;  confessedly  without,  for  nine  hun- 
dred and  ninety-nine  years,  a  single  faculty  that  can  con- 
tribute to  the  public  use — for  the  taking  effect  of  the  lease 
will  have  divested  it  of  all  of  them,  to  enable  another  com- 
\i'\ny  to  put  them  to  a  greater  public  use;  without,  for  nine 
hundred  and  ninety-nine  years,  a  single  shred  of  the  capital 
stock  which  the  certificate  of  stock  guaranteed  the  stock- 
holder certain  shares  of.  The  certificate  of  stock  will  be  a 
certificate  of  a  share  or  shares  in  a  corporation  totally 
different  in  every  substantial  and  valuable  charateristic — 
and  shares  of  an  ejitirely  different  thing — of  an  entirely 
different  capital  stock.  All  the  capital  stock  will  then  be  a 
rent. 

This  rent  will  not  issue  out  of  the  capital  stock  of  the  cor- 
poration. The  rent  will  be  the  capital  stock  of  the  corpora- 
tion. The  former  capital  stock  out  of  which  the  rent  will 
issue,  will  be  the  capital  stock  and  property,  not  of  the  stock- 
holders' corporation,  but  of  another  corporation. 

The  stockholder's  certificate  will  no  longer  give  him  any 
voice  in  the  appointment  of  managers  of  the  old  capital  stock 
out  of  which  the  rent  will  then  issue  ;  though  the  wisdom 
of  this  management  must  constitute  the  chief  security  for 
the  rent,  which  the  taking  effect  of  a  lease  will  force  upon 
him. 

Under  these  new  circumstances,  produced  by  the  lease 
having  taken  effect,  will  not  the  stockholder,  although  he 
"svill  retain  the  old  certificate,  have  a  share  in  a  new  thing? 
Will  he  not  have  lost  his  share  in  the  old  thing,  and  this  too, 
against  his  consent? 

Will  not  all  these  extraordinary  changes,  which  will  be 
produced  if  the  lease  takes  effect,  the*  very  changes  which 
the  courts  of  this  state  have  repeatedly  held  do,  if  pro- 
duced without  the  assent  of  a  stockholder,  impair  the  con- 
tract between  him  and  his  corporation  ?  Kea7i  v.  Johnson^ 
1  Stockt.  401 ;  Zahriskie  v.  Hack.  R.  Co.,  3  C.  E.  Green  179. 
And  yet  a  lease  which  will  produce  these  effects,  is  author- 
ized by  this  act  to  be  made  without  his  assent.     If  the  title 
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of  the  dissenting  stockholder  to  his  stock,  is  not  divested 
before  these  changes  are  produced,  is  not  there  a  contract 
between  him  and  the  corporation,  which  is  impaired  by  these 
changes  ? 

A  change  can  be  lawfully  made  in  this  contract  with  his 
consent.  A  change  can  be  lawfully  made  in  the  structure 
of  the  corporation,  or  any  other  change  which  a  lease  will 
produce,  if  the  person  who  is  a  stockholder  assents  to  them  ; 
or  if,  before  they  are  made,  the  stock  held  by  any  dissenter 
is  taken  under  the  right  of  eminent  domain  ;  for  his  stock 
being  taken,  no  contract  with  a  dissenting  person  is  in  exis- 
tence. This  act  is  plainly  based  on  the  idea  of  the  necessity 
of  taking  the  stock  of  dissenters  under  the  right  of  eminent 
domain.  That  the  act  recognized  the  necessity  for  the 
taking  of  the  stock  of  the  dissenter  is  plain.  It  directs  the 
company  to  pay  him  for  it,  if  he  dissents  and  gives  notice  of 
his  dissent  at  a  certain  time  named.  The  act  certainly  did 
not  contemplate  that  he  should  be  paid  for  his  stock,  and 
keep  it,  too.  It  contemplated  that  after  the  payment  he 
should  no  longer  keep  it,  that  it  should  be  taken  by,  or  pass 
to  somebody  else,  or  be  extinguished — which  is  only  another 
word  for  saying  it  shall  belong  to  the  corporation. 

It  may  be  said  that  the  act  did  contemplate  that  the  stock 
should  be  taken,  but  not  till  after  the  lease  was  made.  If 
this  be  so,  then  it  is  plain  that  the  stockholder,  until  his 
stock  is  taken,  is  a  stockholder  with  every  right  and  privi- 
lege of  a  stockholder — a  stockholder  holding  a  contract  with 
the  corporation,  by  which  it  is  bound  not  to  alienate  its 
franchises,  but  to  exercise  them,  to  use  the  works  and  not 
dispose  of  them,  and  to  make  profits  out  of  the  exercise  and 
use  of  them.  Being  a  stockholder  with  such  inviolable  con- 
tracts, this  court  will  restrain  the  making  of  this  lease,  which 
alienates  the  franchises,  and  disposes  of  the  works,  and  puts 
it  out  of  the  power  of  the  corporation  to  exercise  them,  and 
by  which  it  contracts  not  to  exercise  or  use  them,  or  make  a 
profit  for  its  stockholders. 

In  this  aspect  of  the  case — that  the  act  contemplates  that 
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the  stock  shall  be  taken,  but  not  till  after  the  lease  is  made 
— the  title  of  a  stockholder  to  his  stock,  before  and  at  the 
time  of  the  lease,  is  perfect,  and  his  right  to  restrain  a 
threatened  breach  of  the  contract  between  him  and  the 
corporation,  by  the  making  of  the  lease  of  the  franchises  and 
property  for  nine  hundred  and  ninety-nine  years,  seems  to 
me  indisputable.  It  may  be  said  that  the  provision  which 
declares  that  the  companies  shall  not  be  compelled  to  pay 
for  the  stock,  unless  the  dissenting  stockholder,  within  three 
months  after  the  lease,  shall^give  notice  of  his  dissent,  was  a 
mere-  indulgence  to  the  stockholder  which  gives  him  three 
months  to  make  up  his  mind  whether  he  will  keep  his  stock 
or  take  its  value  at  the  date  of  the  lease.  It  may  be  that 
this  was  so  intended ;  but  the  stockholder  has,  without  this 
proffer,  a  more  sacred  right — a  right  that,  until  he  makes 
up  his  mind  to  assent,  and  does  actually  assent,  his  contract 
shall  not  be  impaired  by  stripping  his  corporation  of  all  its 
franchises,  and  transferring  all  its  capital,  stock,  and  the 
title  and  the  possession  of  all  its  works  to  a  stranger,  by 
means  of  a  lease  for  nine  hundred  and  ninety-nine  years.  At 
any  time  before  the  lease  is  made,  he  has  the  right  to  come 
into  this  court,  and  ask  that  his  corporation  shall  not  violate 
that  contract,  but  be  enjoined  to  keep  it.  The  act  may  have 
been  intended  to  give  him  a  right  after  the  lease  was  made, 
instead  of  the  right  he  would  have  in  this  court  before  the 
lease  was  made  to  restrain  the  making  of  it ;  but  the  gift  of 
this  right  after  the  lease,  even  if  it  were  expressly  said  it 
should  be  instead  of  the  right  to  come  into  this  court  before 
the  lease  and  restrain  it,  would  not  take  away  the  right  to 
come  here  beforehand.  The  right  to  come  here  before  the 
lease  and  restrain  it,  cannot  be  taken  from  the  stockholder, 
for  it  depends  on  the  provision  of  the  national  Constitution 
that  no  state  shall  pass  any  law  impairing  the  obligation  of 
a  contract,  and  on  the  provisions  of  our  own  Constitution 
that  the  legislature  shall  not  pass  any  law  impairing  the 
obligation  of  contracts,  or  depriving  a  party  of  a  remedy  for 
enforcing  a  contract  which   existed  when  the   contract  was 
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made.  It  matters  not  how  raucli  the  stockholder  was  to  be 
indulged  by  this  clause;  he  ah'eady  had  a  higher  and 
stronger  right  secured  to  him  by  irrefragable  sanctions. 
That  right  still  subsists;  that  right  this  court  is  bound  to 
enforce,  notwithstanding  any  law  whatever  that  the  legisla- 
ture may  make,  giving  substitute  rights,  or  attempting  to 
cripple  the  power  of  this  court,  to  give  the  old  relief  to 
which  the  party  was  entitled  before  the  passage  of  any  such 
law. 

It  may  be  said  that  there  was  no  necessity  for  taking  the 
stock  at  all,  and  that  the  provision  for  the  payment  of  its 
value  to  the  stockholder,  was  a  mere  gratuity.  If  there  was 
no  necessity  for  takjng  the  dissenter's  stock,  as  a  step  toward 
the  lease,  the  payment  would  be  a  mere  gratuity.  Whether 
there  is  a  necessity  to  take  the  stock  of  the  stockholder,  to 
enable  a  lawful  lease  to  be  made,  depends  upon  the  question, 
whether,  while  the  stock  remains  in  the  hands  of  the  stock- 
holder, there  is  not  a  contract  between  him  and  the  corpora- 
tion, that  the  franchises  shall  be  exercised  and  not  disposed 
of,  that  the  works  shall  be  used  to  make  profit  for  the  stock- 
holder, and  not  passed  over  to  others. 

That  there  is  such  a  contract  between  the  corponition  and 
the  stockholder  at  the  moment  he  becomes  such,  I  think, 
all  the  cases  hold ;  and  that  it  subsists,  until  he  consents  to 
its  abrogation,  or  ceases  to  be  a  stockholder,  I  think  is  ap- 
parent. If  the  contract  continues,  and  a  lease  is  made, 
against  the  consent  of  the  parties  to  it,  to  say  that  it  is  a 
lawful  lease,  is  to  say  that  the  law  authorizes  the  other 
party  to  do  that  which  the  other  party  has  contracted  not 
to  do,  and  which  the  Constitution  says  no  law  can  authorize 
him  to  do.  The  execution  of  such  a  pretended  law  will  be 
restrained,  and  the  corporation  held  to  its  contract  by  this 
court,  by  injunction.  Hence,  if  a  lawful  lease  is  to  be  made, 
the  stock  must  be  taken  and  paid  for,  or  the  contract  will 
subsist. 

It  may  be  said  that  there  can  be  no  taking  of  the  stock 
within  the  constitutional  provision  against  taking  property, 
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because  it  is  not  property.  But  the  charters  of  the  United 
Companies  expressly  declare  the  shares  of  stock  to  be  per- 
sonal property.  The  Canal  Act,  §  17;  2' he  Oimden  &  Avi- 
hoy  Act,  §  16 ;  The  New  Jersey  R.  R.  Ad,  §  2. 

It  appears  to  me  that  the  act  of  1870  did  intend  to  give  the 
right  to  take  the  stock  of  the  dissenting  stockholder.  The 
creation  of  a  special  tribunal  to  ascertain  and  determine  the 
value  of  the  stock  of  any  dissenter,  and  the  direction  that 
that  value  should  be  paid,  can  be  accounted  for  on  no  other 
basis.  It  is  a  very  important  part  of  the  act;  it  folloAvs  im- 
mediately after  the  authority  to  lease ;  it  is  introduced  by  way 
of  proviso  after  that  authority  and  in  qualification  of  it;  it  is 
a  condition  upon  which  the  authority  to  make  a  lawful  lease 
is  given. 

The  office  of  a  proviso  is  to  repeal  the  purview.  Toionsend 
V.  Brown,  4  Zab.  86.  This  proviso  repeals  the  authority  to 
lease,  so  far  forth  as  any  dissenting  stockholder  is  concerned, 
and  as  long  as  one  exists,  no  lease  can  be  made.  He  is 
to  be  dealt  with  otherwise.  His  stock  is  to  be  paid  for — 
and  if  paid  for,  of  course  it  is  to  be  taken ;  he  is  not  to  be 
paid  for  his  stock  and  keep  it  too ;  but  his  stock  is  to  pass 
from  him. 

I  have  endeavored  to  establish  that  so  long  as  the  stock 
continues  the  property  of  a  dissenting  stockholder,  so  long  as 
there  is  a  person  standing  in  the  way  who  holds  such  a  con- 
tract of  the  corporation,  that  against  his  consent,  no  lawful 
lease  can  be  made.  Because  the  contract  will  continue  so  long 
as  the  dissenter  holds  his  stock,  and  cannot  be  overcome  ex- 
cept by  his  consent,  the  taking  of  the  dissenter's  stock  before 
the  lease  is  attempted,  is  necessary. 

This  act  does  provide  for  the  taking  of  the  dissenter^s 
stock  as  one  of  the  means  necessary  to  make  the  lease,  but 
it  does  not  provide  for  its  being  taken  at  the  time  when  it 
can  assist  the  lease.  The  constitutional  provisions  against 
impairing  contracts  cannot  be  complied  with  if  a  lease  is 
made  before  the  stock  is  taken.  If  the  act  of  1870  does  not 
provide  for  the  dissenter's  stock  being  taken  before  the  lease 
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is  made,  it  authorizes  as  lawful  tliat  which  all  the  authorities 
agree  will  impair  a  contract,  a  contract  which,  from  its  nature, 
subsists  so  lony:  as  the  title  of  the  dissenter  to -his  stock 
subsists. 

Does  the  act  autliorize  the  stock  to  be  taken  before  the  lease  ? 
The  only  parts  of  the  act  from  which  it  can  be  ascertained 
whether  the  stock  was  to  be  taken  6e/ore  the  lease,  are  the  first 
and  second  provisos. 

The  provision  for  the  payment  of  the  dissenting  stock- 
holders contemplates  that  the  stockholder  who  is  to  be  paid 
shall  be  one  who  continues  a  stockholder  down  to  and  at 
the  very  time  of  making  the  lease,  and  even  afterwards,  for 
it  is  not  every  dissenting  stockholder  that  is  to  be  paid — it 
is  "  such  dissenting  stockholder,"  that  is,  the  stockholder 
before  mentioned  in  the  clause,  "  if  any  stockholder,  being 
such  at  the  time  of  making  any  such  lease,  shall  be  dis- 
satisfied." 

The  stockholders  who  are  to  be  paid,  then,  are  only  such 
as  continue  stockholders  at  the  time  of  the  making  of  the 
lease. 

The  act,  therefore,  cannot  contemplate  taking  the  stock  of 
a  dissenter  before  the  lease,  for  it  pays  no  stockholder  who  i& 
not  such  at  the  time  of  the  lease.  But  the  act  goes  further 
and  indicates  most  distinctly,  that  the  stockholder  whose  stock 
is  to  be  taken  must  continue  such  till  after  the  lease ;  it  pays 
no  other.  He  must  not  only  be  a  stockholder  at  the  time  of 
the  lease,  but  afterwards ;  for  unless  after  the  lease  he  gives 
notice  of  his  dissatisfaction,  he  is  to  have  nothing.  The  act 
says  expressly,  "  but  the  said  companies  shall  not  be  compelled 
to  pay  for  stock  of  any  such  dissatisfied  stockholder  or  stock- 
holders, unless  he  or  they  shall  give  written  notice  of  such 
dissatisfaction  to  the  president,  &c.,  within  three  months 
after  such  lease  shall  have  been  made." 

Tills  provision,  postponing  the  obligation  to  pay  a  dissent- 
ing stockholder  till  some  time  after  the  lease,  plainly  shows 
that  the  act  contemplated  that  the  dissenter's  stock  should 
continue  vested    in  him  till   after  the  lease,  for  there  is  no 
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obligation  to  pay  till  notice,  and  no  notice  can  be  given, 
which  will  be  of  any  validity  to  raise  the  obligation  to  pay, 
till  after  the  lease.  If  he  is  dissatisfied  before  the  lease,  it 
gives  him  no  compensation.  He  may  be  dissatisfied  before 
and  give  notice  before,  but  he  must  be  dissatisfied  at  the  very 
time  of  the  lease,  and  give  notice  afterwards. 

He  must  retain  the  character  of  stockholder  until  the  time 
comes  wlien  he  can  give  the  notice.  On  giving  this  notice  at 
the  particular  time  mentioned  in  the  act,  and  at  no  other  time, 
does  the  obligation  to  pay  arise  ;  for  the  clause  is  in  the  nega- 
tive. It  does  not  say  that  the  company  shall  pay  when  notice 
of  dissatisfaction  is  given,  but  that  the  company  shall  not  be 
compelled  to  pay,  unless  within  three  months  after  the  lease 
the  notice  is  given.  "  Within  "  three  months  after  an  event 
is  some  time  after.  It  is  not  before.  This  the  courts  of  New 
York  have  held.  Our  Court  of  Chancery  and  Court  of  Ap- 
peals, in  the  case  of  Krous  and  The  Continental  Hotel  Company, 
held  tliat  where  a  statute  which  required  a  chattel  mortgage 
to  be  filed  "  within  "  a  certain  time  before  a  day,  filing  it  be- 
fore the  time  "within"  which  it  was  required  to  be  filed,  was 
no  compliance  with  the  act.  So  here  the  obligation  to  pay 
arises  only  some  time  after  the  lease;  at  no  time  before  it; 
and  then  it  does  not  arise  to  any  one  but  to  him  who  con- 
tinues to  be  at  that  time — after  the  lease — a  stockholder. 
This,  it  seems  to  me,  makes  it  clear  that  the  act  gives  no 
indication  of  an  intention  that  the  dissenting  stockholder's 
stock  shall  be  taken  before  the  lease. 

The  words  "shall  pay  to  such  dissatisfied  stockholder  or 
stockholders  the  full  value  of  his,  her,  or  their  stock,  imme- 
diately prior  to  such  '  lease '  "  describe  what  valuation 
shall  be  placed  upon  the  stock,  i.  e.,  the  value  immediately 
before  the  lease.  They  do  not  fix  the  time  of  the  jjayment 
of  that  value,  and  therefore  afibrd  no  indication  that  the 
stock  was  to  be  taken  before  the  lease,  but  merely  that  that 
value  before  the  lease  was  to  be  paid,  and  to  be  paid  as  the 
subsequent  clause  says,  after   the  lease — after   notice  given 

Vol.  vn.  o 
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aft^  the  lease.  When  we  are  considering  whether  the  act 
requires  the  stock  to  be  taken  before  the  lease,  or  not,  it  is 
proper  to  give  all  due  weight  to  the  clause  in  the  second  pro- 
viso— that  the  lease  shall  not  have  the  effect,  or  be  construed, 
to  release  or  discharge  any  contract.  If  the  clause  authorizing 
the  stock  to  be  taken  is  capable  of  the  construction  that  the 
stock  is  to  be  taken  after  the  lease,  and  if  that  construction 
gives  to  the  lease  the  effect  of  releasing  or  discharging  the 
contract  with  the  stockholders,  it  might  be  asked,  why  should 
not  that  clause  as  to  the  taking,  receive  a  different  con- 
struction— a  construction  that  it  permits  and  enjoins  the 
taking  before  the  lease  ? 

But  the  language  authorizing  the  taking,  cannot  bear  that 
construction.  Every  word  in  it  looks  to  a  taking  aftey-  the 
lease,  and  to  a  payment  after  the  lease,  to  a  continuation  of 
the  relation  of  stockholder  after  the  lease,  and  it  is  impossible 
to  construe  it  as  indicating  an  intention  to  take  before — the 
words  are  too  strong  and  specific.  The  stock  cannot  be 
valued,  the  commissioners  cannot  be  appointed,  till  after, 
unless  the  stockholder  continues  a  stockholder  at  the  date  of 
the  lease,  and  is  then  dissatisfied ;  and,  indeed,  it  would  seem 
•  not  until  the  written  notice  of  dissatisfaction  is  given,  which 
must  come  after  the  lease,  to  entitle  the  stockholder  to  valua- 
tion or  payment. 

But  if  this  construction  were  possible,  the  United  Compa- 
nies intend,  they  say,  to  execute  this  lease  as  soon  as  practica- 
ble, after  two-thirds  of  the  stockholders  assent.  So  that,  even 
with  this  construction,  the  lease  cannot  lawfully  be  made  till 
the  stock  is  taken,  and  as  it  is  now  threatened  to  be  made 
without  taking  the  stock  first,  it  must  be  restrained. 

It  seems  to  me,  from  these  considerations,  that  it  is  plain 
that  the  clause  authorizing  the  taking  of  the  stock  will  not 
bear  the  interpretation  of  an  authority  to  take  before  the 
lease,  and  on  the  contrary,  does  not  permit  the  taking  till 
afterwards,  thus  requiring  the  dissatisfied  stockholder  to 
remain  a  stockholder  till  after  the  lease ;  the  contract  of  the 


OCTOBER  TERM,  1871.  223 

Black  V.  Delaware  and  Karitan  Canal  Co. 

corporation  with  the  stockholder  consequently  continuing  per 
force  in  existence. 

To  say  that  a  lease  authorized  while  a  stockholder  con- 
tinues such  and  his  contract  is  in  force,  and  he  dissents  to 
the  lease,  is  a  lawful  lease,  is  to  say  that  a  lease  is  lawful 
which  not  only  impairs,  but  overrides,  prostrates,  and  de- 
stroys the  contract  against  the  will  of  one  of  the  contracting 
parties.  In  such  case,  neither  the  lease,  nor  any  pretended 
law  which  sanctions  it,  is  valid  or  lawful ;  both  are  contrary 
to  the  Constitution. 

It  seems  to  me  the  clause  giving  the  right  to  take  the 
stock  after  the  lease  only,  was  conferred  intelligently  and 
knowingly ;  but  the  clause  conferring  it  is  so  framed  that  it 
is  useless  for  the  only  purpose  for  which,  if  framed  properly, 
it  could  have  been  used.  It  is  so  framed  that  it  cannot  be 
used  at  the  very  time  when  only  it  could  be  of  any  use  to 
promote  the  object  of  the  act,  which  was  to  transfer  the 
title  to  these  franchises  and  property  to  another  corporation. 
It  is  so  framed  as  to  make  the  power  to  take  the  stock  exer- 
cisable only  after  the  contract  (which  exists  with  the  stock- 
holder so  long  as  he  is  a  stockholder)  shall  have  been  entirely 
disregarded,  and  his  right  to  redress  for  the  injury  complete. 
It  makes  the  power  to  take  the  stock  exercisable  after  the 
injury  of  impairing  his  contract  has  already  been  inflicted 
upon  him. 

The  effect  of  so  framing  the  clause  giving  the  right  of 
eminent  domain,  as  to  be  exercisable  only  after  the  lease  is 
given,  is  to  make  the  authority  to  lease  an  authority  to  dis- 
regard the  contract ;  and,  as  such,  an  illegal  authority.  An 
authority  to  disregard  a  contract  cannot  be  given  by  a  law 
of  the  legislature;  and,  therefore,  so  much  of  the  law  as 
gives  such  an  authority  is  void,  and  the  authority  is  void. 
It  may  be  said  that  there  is  no  distinction,  in  substance,  be- 
tween impairing  the  obligation  of  a  contract  and  compensa- 
ting for  that  illegal  injury,  and  taking  the  property  created 
by  the  contract  and  paying  for  it ;  but  the  law  and  the  Con- 
stitution say  there  is. 
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"  The  eminent  domain,  the  highest  and  most  exact  idea 
of  property,  remains  in  the  government,  and  it  has  a  right 
to  resume  the  possession  of  the  property  whenever  the  pub- 
lic interest  requires  it."  West  River  Bridge  v.  Dix,  6  How. 
635. 

"  This  taking  by  the  state  has  never  been  held  to  impair 
the  obligation  of  the  contract  by  which  the  property  is  held." 
Ibid.  536. 

"  However  nice  the  distinction  may  seem  to  be — when 
examined  it  will  be  found  substantial.  The  Constitution  does 
not  prohibit  a  state  from  impairing  the  obligation  of  a  contract 
unless  compensation  be  made,  but  the  inhibition  is  absolute." 
Ibid.  538. 

**  The  power  of  eminent  domain  is  implied  in  the  contract." 
Ibid.  542. 

It  can,  therefore,  be  executed  on  that  which  is  held  by  the 
contract,  and  without  impairing  its  obligation.  To  take 
stock,  or  a  franchise,  under  the  right  of  eminent  domain — 
both  of  which  are  held  under,  and  existing  by  force  of,  a 
contract — is  not  to  impair  the  obligation  of  the  contract,  not 
to  violate  it ;  but  to  regard  it,  recognize  it,  to  assume  its 
validity,  to  concede  that  it  created  and  vested  the  property. 
The  new  taker  holds  the  property  under  the  contract  as  a 
link  in  the  chain  of  his  title  to  it ;  and  the  contract  is  neces- 
sarily left  unimpaired,  so  that  it  may  be  a  muniment  of  the 
title  of  him  in  whom  the  exercise  of  the  right  of  eminent 
domain  vested  the  property  created  by  the  contract. 

The  clause  in  this  act,  giving  the  right  to  take  the  stock, 
stays  the  exercise  of  the  right  of  eminent  domain  until  after 
another  constitutional  right  is  invaded.  How  perfect  soever 
this  clause  may  be  in  every  respect,  the  lease  made  under  the 
first  clause  will  inflict  an  injury,  if  made  as  it  must  be  before 
the  stock  can  be  taken. 

It  seems  to  me  that  this  clause  was  so  framed  of  purpose, 
and  it  was  endeavored  to  be  cured  by  giving  to  the  stock- 
holder, after  his  contract  was  impaired,  the  value  his  stock 
had  at  the  time  of  its  being  impaired.     In  other  words,  it 
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gives  as  a  compensation  for  the  injury  of  impairing  a  con- 
tract the  compensation  which  would  be  due  if  his  jpropei^ty 
had   been  taken   at   that  time  under  the   right  of  eminent 
domain,  instead  of  his  contract  being  impaired  at  that  time. 
Now,  as  the  Supreme  Court  of  the  United  States  say  in  the 
case  just  cited,  "  the  Constitution  does  not  prohibit  a  state 
from  impairing  the  obligation  of  a  contract  unless  compensa- 
tion be  made,  but  the  inhibition  is  absolute;"  and  therefore  it 
in  no  wise  cures  the  act  of  1870,  which  authorizes  the  lease  to 
be  made  while  the  stockholder's  contract  exists,  that  it  gives 
to  the  stockholder  as  a  compensation  for  that  unlawful  act 
the  same  compensation  that  he  would  have  been  entitled  to 
if  his  stock  had  been  taken  by  a  lawfMl  act,  done  under  the 
right  of  eminent  domain.     But,  in  truth,  it  does  not  give 
him  the  same  compensation  that  he  would  have  been  enti- 
tled  to  in    the   latter   case.      For    he  would,  in  the   latter 
case,  have  had  his  compensation  for  a  rightful  act  first,  and 
his  property  would   have  been  taken  afterwards;    whereas, 
here  a  wrongful  act  is  donej^rs^,  which  is  considered  so  viola- 
tive of  all  public  policy  that  it   is  never   permitted,  even 
where  the  most  ample  compensation  is  given,  and  afterxoards 
a  compensation  is  given  which  would  be  due  for  an  entirely 
different  and  lawful  act. 

The  reason  for  framing  the  clause  as  it  was  framed,  was 
that  the  taking  of  the  property  beforehand,  under  the  right 
of  eminent  domain,  would  be  inconvenient  in  carrying  out 
the  lease  in  view.  The  exercise  of  that  power  beforeiiand 
would  require  compensation  first,  or  before  the  lease,  and 
would  require  entirely  too  solid  a  confidence  in  the  success 
of  the  new  enterprise  on  the  part  of  a  promoter  of  it,  to 
make  it  entertainable  by  capitalists.  But  safeguards  for 
property  are  inconvenient.  They  are  obstacles.  They  are 
established  because  they  make  it  inconvenient  to  appropriate 
property. 

The  dissenting  stockholder,  on  examining  an  act  wliich  is 
worded  as  this  is,  might  well  be  impressed  with  his  helpless 
condition.      He  sees  in  this  law  that  the  state   permits  his 
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whole  interest  to  be  u  wept  away  first,  and  that  he  is  sent 
to  look  after  a  limited  compensation — limited  to  a  value  at  a 
certain  time — eitlier  from  his  own  company,  after  it  is  stripped 
of  its  assets,  or  from  a  strange  company,  of  whose  responsi- 
bility he  knows  nothing  and  which  he  more  than  suspects — 
a  company  which  may  or  may  not  be  reached  by  the  process 
of  that  state  only,  whose  process  he  could  invoke  to  bring  it 
to  justice. 

Such  laws  ought  not  to  be  permitted  to  pass,,  and  this  court 
sits  here  with  the  high  function  of  saying  that  if  passed  tiiey 
shall  not  be  executed. 

On  the  other  hand,  if  this  law  provided  that  before  his 
stock  was  taken  he  should  have  the  value  of  it  put  into  his 
hands,  as  he,  in  common  with  the  owner  of  every  other  kind 
of  property,  is  entitled  to  have  it,  he  would  see  that  all  the 
hazards  of  the  new  enterprise  were  upon  those  who  promoted 
it ;  and  would  have  the  benefit  of  the  timidity  of  capital  to 
invest  in  doubtful  enterprises,  on  the  side  of  his  desire  to  keep 
his  own. 

Whatever  the  compensation  is  to  be ;  however  much  it  resem- 
bles the  compensation  due  for  taking  his  stock — however 
ample  it  may  be,  how  fully  soever  it  may  be  a  compen- 
sation for  the  injury  of  impairing  the  contract,  the  fact 
remains — the  injury  to  be  done  under  the  act  of  1870  is  the 
impairing  of  a  contract.  The  promoters  of  the  act  chose  to 
accomplish  the  lease  by  impairing  the  stockholder's  contract, 
first,  and  then  authorizing  his  stock  to  be  paid  for  afterwards 
at  its  value  at  the  time  of  his  contract  being  impaired.  This 
■was  their  way  of  accomplishing  it.  This  is  not  the  way  of 
the  law,  of  the  Constitution,  and  it  is  a  way  in  which  this 
court  will  not  permit  a  lease  to  be  accomplished.  I  am  sure 
that  if  the  promoters  of  the  act  had  perceived  that  this  was 
the  real  operation  and  eifect  of  postponing  the  exercise  of  the 
right  of  eminent  domain  under  the  first  proviso  until  after 
the  lease  was  made,  they  would  have  been  the  last  of  all  men 
to  ask  for  a  law  which  permitted  the  prostration  of  any  con- 
tract between  the  companies  and  their  stockholders ;  for  the 
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very  existence  of  corporations  and  the  preservation  of  all 
their  extraordinary  and  necessary  rights  and  powers  de- 
pend upon  the  existence  of  a  healthy  public  sentiment  which 
will  secure  the  inviolability  af  contracts. 

The  same  considerations  which  show  that  the  United 
Companies  cannot  make  a  lease  of  their  works  and  franchises, 
show  that  no  other  corporation  can  take  the  lease  of  them  : 
for  to  take  a  lease  of  these  franchises  will  affect  the  structure 
of  the  lessee  corporation  in  the  same  manner  that  granting 
them  affects  the  lessor  corporation. 

The  law  of  Pennsylvania  is  the  same  as  our  own  law  on 
this  subject. 

Besides,  there  is  no  pretence  of  power  on  the  part  of  the 
lessee  to  condemn  its  dissenting  stockholders'  stock  and  so 
procure  a  unanimous  body  of  stockholders  and  prevent  the 
violation  of  any  contract  that  might  exist  if  there  were  a 
dissenter.  More  than  this:  besides  the  assent  of  the  stock- 
holders, or  a  condemnation  of  their  stock,  the  assent  of  the 
state  in  which  these  franchises  are  to  be  exercised  by  the 
lessee  corporation,  is  necessary  to  be  given  to  it  in  special. 
It  is  clear  that  a  general  authority  to  lease  a  franchise  to 
any  corporation,  would  not  give  the  capacity  to  any  corpora- 
tion to  take  the  franchise  and  exercise  it.  A  bank  could  not 
take  such  a  lease  under  such  a  general  power,  nor  an  insur- 
ance company,  nor  a  manufacturing  corporation — under  any 
supposed  implication  that  an  authority  to  one  corporation  to 
lease  its  franchise  to  any  other,  is  an  authority  to  that  other 
to  take  them  and  exercise  them. 

The  best  precedents  of  enabling  statutes  of  this  kind,  and 
there  are  many,  add  a  distinct  clause  authorizing  a  particular 
corporation,  or  class  of  corporations,  to  take,  and  so,  on  prin- 
ciple, it  should  be. 

The  other  questions  which  are  raised  by  the  pleadings  in 
this  private  case,  I  do  not  feel  called  upon  to  discuss.  I  tiiink 
none  of  them  so  important  or  so  clear  against  the  lease  as 
those  I  have  considered. 
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3Ii-.  I.  W.  Scudder,  for  defendants. 

1.  The  legislature  of  the  state  of  New  Jersey  had  the 
power  to  pass  the  act  approved  March  17th,  1870,  entitled 
"An  act  to  enable  the  United  Railway  and  Canal  Companies 
to  consolidate  their  stock,  and  to  consolidate  or  connect  with 
other  companies."  A  lease  executed  under  the  authority  of 
this  act,  was  not  in  violation  of  that  clause  of  the  Constitution 
of  the  United  States  which  declares  "that  no  state  shall  pass 
any  bill  of  attainder,  ex  post  facto  law,  or  law  impairing  the 
obligation  of  contracts." 

We  must  look  into  the  charters  of  the  companies — lessors 
— for  the  contracts.  The  charters  are  the  contracts  between 
the  state  as  one  party,  and  the  corporations  as  the  other  party. 
These  charters  are  not  executory  contracts — they  are  contracts 
executed — they  are  grants.  There  is  no  contract  in  any  of 
these  charters  which  prohibits  these  companies  from  executing 
a  lease. 

The  cases  which  give  construction  to  this  clause  of  the 
Constitution  of  the  United  States,  all  show  that  to  impair 
the  obligation  of  the  contract,  the  legislature  must  make 
some  change  in  the  grant  made  by  the  state  and  contained 
in  the  charter ;  and  inasmuch  as  the  charters  in  question  do 
not  prohibit  the  corporations  from  making  a  lease,  a  law  of 
the  state,  conferring  a  power  to  the  corporations  to  make  a 
lease,  would  not  impair  the  obligations  of  the  contract.  An 
act,  giving  power  to  make  a  lease,  would  be  an  enabling  act, 
authorizing  the  lessees  to  execute  a  part  of  the  powers 
originally  granted. 

The  following  cases  were  cited  and  commented  on  :  Dart- 
mouth College  v.  Woodward,  4  Wheat.  519  ;  Providence 
Bank  V.  Billings,  4  Peters  558 ;  Gordon  v.  Appeal  Tax 
Court,  3  How.  133 ;  Planters'  Bank  v.  Sharp,  6  How.  330  ; 
Satterlee  v.  Mattheioson,  2  Peters  380 ;  Holbrook  v.  Furney, 
4  Mass.  566. 

Under  the  lease  the  obligations  of  the  lessors  to  the  state 
remain  the  same.  The  lessee  is  to  operate  the  works  de- 
mised under  the  charters  of  the  lessors.     No  property  can  be 
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sold,  unless  by  consent  of  the  lessors.  The  proceeds  of  the 
property  of  the  lessors  when  sold,  must  be  applied  to  the  en- 
largement of  the  works  of  the  lessors,  or  to  pay  debts.  Tiie 
corporations  of  the  lessors  remain,  and  the  stockholders  re- 
main. In  case  of  failure  to  pay  the  rent,  the  lessors  resume 
a,ll  their  property  and  franchises. 

There  was  no  express  contract  in  the  charter  of  the  corpora- 
tions— lessors — that  they  should  not  convey  and  transfer  their 
property.  On  the  contrary,  such  power  was  given.  Charles 
River  Bndge  v.  Warren  Bridge,  11  Peters  420,  Justice  Mc- 
Lean, p.  521 .  "  After  a  careful  examination  of  the  questions 
adjudged  by  this  court,  they  seem  not  to  liave  decided  in  any 
case  that  the  contract  is  impaired  within  the  meaning  of  the 
Constitution,  where  the  action  of  the  state  has  not  been  on  the 
contract." 

See  Smith  on  Stat,  and  Co7ist.  Laio,  p.  409,  §  266. 

2.  The  case  of  a  lease  by  a  railroad  company  does  not  fall 
within  that  class  of  cases  denominated  uft7'a  vires,  and  in 
which  one  stockholder  can  ask  for  an  injunction  to  restrain  the 
execution  of  a  lease,  to  which  two-thirds  of  the  stockholders 
assent. 

The  cases  in  which  a  few  stockholders  can  enjoin  a  cor- 
poration, even  though  the  majority  should  assent,  are  those 
in  which  the  corporation  uses  its  capital  and  money  in  a 
business,  and  for  a  purpose,  different  from  that  autliorized  by 
the  legislature. 

The  leading  cases  stated  and  reviewed :  Coleman  v.  East- 
ern Counties'  Railway  Co.,  10  Beav.  12;  Hodgson  v.  the 
Earl  of  Powis,  12  Beav.  397;  Cal.  &  Dumbart.  Junction 
Railway  Co.  v.  Magistrates  of  Hellenshurgh,  2  3facqueeii 
391  ;  Scottish  Northeastern  Railway  Co.  v.  Stewart,  3  Mac- 
queen  383 ;  Bissell  v.  Mich.  South.  &  North.  Indiana  R. 
Co.,  22  N.  Y.  258  ;  Kean  v.  Johnston,  1  Stockt.  403 ;  Za- 
briskie  v.  The  Hack.  &  N.  Y.  R.,  3  0.  E.  Green  180;  Sus- 
sex Railroad  v.  Morris  &  Essex  R.,  4  C.  E.  Green  13;  5  C. 
G.  Green  543 ;  South  York.  Railway  Co.  v.  Qt^eat  West. 
Railway  Co.,  8  Exch.  73 ;  Beman  v.  Rufford,  1  Simons  {N. 
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S.)  550 ;  Great  North.  Railway  Co.  v.  Eastern  Counties'' 
Railway  Co.,  9  Hare  306  ;  East  Avglican  Railway  Co.  v. 
Eastern  Counties'  Raiboay  Co.,  11  C.  B.  775;  Vance  v. 
East  Lan.  Railway  Co.,  S  K.  &  J.  57  ;  Great  West.  Rail- 
way Company  v.  Rushout,  5  De  Gex  &  Sm.  307 ;  Hawhes 
V.  Eastern  Counties'  Railioay  Co.,  1  De  G.,  Mac.  &  G.  737  ;. 
5  H.  L.  Cas.  348. 

The  principles  of  these  cases  do  not  apply  to  this  lease.. 
The  United  Companies  are  not  to  spend  money  received  for 
one  purpose,  for  another  })urpose.  The  railroad  and  canal 
constructed  for  certain  purposes  are  not  to  be  used  for  other 
purposes. 

The  doctrine  of  partnership  does  not  apply.  A  stranger 
cannot  be  introduced  into  a  firm  without  the  concurrence  of 
the  firm.  Any  person  can  become  a  stockholder.  Parties 
must  join  together  having  goods,  labor,  or  skill.  The  stock- 
holder purchases  his  shares,  and  leaves  the  management  to 
the  executive  officers.  Partner  liable  in  his  individual  estate 
for  the  debts  of  his  firm ;  not  so  a  stockholder. 

3.  The  lease  is  said  to  be  against  the  policy  of  the  law, 
founded  on  the  case  of  Winch  v.  The  Birkenhead,  Lancashire 
and  Cheshire  Junction  Railroad  Company.  13  Eng.  L.  & 
E.  Rep.  506 ;  5  De  G.  &  Sm.  562. 

That  case  is  distinguishable  from  the  lease.  It  was  an 
agreement  which  provided  for  the  amalgamation  of  three 
roads  and  the  lease  of  a  fourth  ;  and,  after  the  three  roads  had 
been  amalgamated,  the  fourth  road,  or  leased  road  could  also 
be  amalgamated  with  the  other  three.  Such  an  agreement 
was  pronounced  against  the  policy  of  the  act  of  Parliament,, 
and  savoring  of  illegality . 

That  case,  neither  in  principle  nor  its  facts,  can  control 
the  case  before  the  court. 

One  class  of  cases  shows  the  doctrine  oi  ultra  vires,  viz.  the 
expenditure  of  the  capital  of  a  corporation  in  a  project  not 
authorized  by  the  charter. 

The  case  of  Winch,  it  has  been  contended,  shows  another 
class  in  which  money  is  not  expended  in  a  new  project,  but 
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which  are  said  to  be  against  public  policy,  and  savor  of  ille- 
gality. This  is  not  true  in  fact.  A  court  of  equity  will  not 
enjoin  where  the  contract  is  merely  against  the  policy  of  the 
law;  there,  there  is  no  irreparable  injury. 

4.  The  state  of  New  Jersey  has  authorized  this  lease  by  the 
act  approved  March  17th,  1870,  entitled  "  An  act  to  enable 
the  United  Railway  and  Canal  Companies  to  consolidate  their 
stock,  and  to  consolidate  and  connect  with  other  companies," 
and  this  lease,  when  executed  in  pursuance  of  the  powers  thus 
given,  will  be  lawful. 

The  connection  is  not  limited  to  any  class  of  railroads, 
whether  in  or  out  of  the  state.  The  United  Companies  can 
lease  to  "  any  such  companies  "  as  they  would  have  a  right  to 
consolidate  with.  They  can  consolidate  with  any  company 
with  which  they  "are  or  may  be  identified  in  interest." 

They  can  then  consolidate  with  the  Philadel{)hia  and 
Trenton  Railroad  Company,  as  they  have  an  "  identity  of 
interest  with  the  Philadelphia  and  Trenton  Railroad  Com- 
pany." 

The  act  empowers  a  consolidation  or  lease  with  a  named 
company  out  of  the  state,  "  and  any  other  companies."  It 
is  clear  then  that  the  power  to  consolidate  with,  or  lease  to 
"  any  other  railroad  or  canal  company,"  is  not  by  the  general 
scope  of  the  act  confined  to  such  companies  only  as  are  in  the 
state  of  New  Jersey. 

There  are  three  positions  set  forth  by  the  act  which  au- 
thorize a  lease  or  consolidation.  1.  Identity  of  interest. 
2.  Continuous  lines.     3.  Connected  lines. 

Every  one  of  these  three  positions  have  reference  to  com- 
panies out  of  the  state. 

The  connection  of  the  United  Companies  in  New  Jersey 
with  their  branches  and  auxiliary  lines,  is  such  as  that  on 
the  question  of  intention  in  the  statute  they  could  not  be 
meant. 

Then  the  identity  or  connection  must  be  looked  for  out  of 
this   state.      The   lines   of  the   companies   were   continuous 
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lines  across  the  state.  The  bill  so  charges,  as  to  canal,  a 
"  perfect,  expeditious,  and  complete  line  of  water  communi- 
cation between  the  cities  of  Philadelphia  and  New  York." 
By  Camden  and  Amboy  Raih-oad,  bill  charges  "a  perfect, 
expeditious,  and  complete  line  of  communication  between  the 
cities  of  Philadelphia  and  New  York."  By  New  Jersey  Rail- 
road, bill  charges,  "  another  perfect,  expeditious,  and  complete 
line  of  communication,  by  way  of  Trenton,  between  the  cities 
of  Philadelphia  and  New  York." 

Charter  of  canal,  §  2,  power  given  "to  perfect  an  expedi- 
tious and  complete  line  of  communication  from  Philadelphia 
to  New  York,"  &c. 

Camden  and  Amboy  Railroad  v.  Briggs,  2  Zah.  633 ;  held 
in  a  penal  suit,  that  the  line  extended  from  New  York  to 
Philadelphia. 

Continuous  lines  across  the  state,  into  Philadelphia,  could 
only  have  continuous  lines  by  connection  in  Pennsylvania. 
"Works  out  of  the  state  only  could  form  continuous  or  con- 
nected lines. 

"In  this  state  or  otherwise."  The  term  "otherwise," 
thus  connected,  could  only  mean  out  of  the  state.  The  power 
to  lease,  if  given  generally,  would  not  have  been  confined  to 
the  state  of  New  Jersey.  It  was  intended  to  make  the  case 
clear,  by  expressions  not  doubtful — "  in  this  state  or  other- 
wise." The  word  "otherwise"  refers  to  and  is  predicated 
of  the  conditions  in  which  these  United  Companies  exist — 
otherwise  than  in  New  Jersey.  The  United  Companies  were 
all  created  by  the  laws  of  New  Jersey ;  companies  "  other- 
wise," must  be  such  as  were  not  created  by  the  laws  of  New 
Jersey. 

The  concurrent  legislation  of  the  states  of  New  Jersey  and 
Pennsylvania  give  meaning  to  this  act.  The  "  act  to  author- 
ize railroad  companies  to  lease  or  become  lessees,  and  to  make 
contracts  with  other  railroad  companies,  corporations  and 
parties,"  was  passed  February  17th,  1870;  the  New  Jersey 
act,  March  17th,  1870. 
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5.  The  lines  are  both  continuous  and  connected. 

Their  contracts,  business  connections,  &c.,  show  this 
clearly. 

6.  The  Pennsylvania  Railroad  Company  has  full  power  in 
law  to  become  the  lessee. 

The  complainants  cannot  deny  this  position,  as  they  have 
not  made  the  Pennsylvania  Railroad  Company  a  party, 

Two  acts  make  this  clear :  "  An  act  to  authorize  railroad 
companies  to  lease  or  become  lessees,  and  to  make  contracts 
with  other  railroad  companies,  corporations  and  parties," 
approved  February  17th,  1870.  "  An  act  relating  to  leases 
or  contracts  for  the  use  of  canals  or  other  navigation  works 
by  railroad  companies,"  approved  May  3d,  1871. 

The  legislature  of  Pennsylvania  have  thus  clearly  con- 
ferred the  power. 

The  law  is  clearly  settled  in  Pennsylvania :  Common- 
wealth V.  The  Atlantic  &  Oreal  Western  R.  Co.,  53  Penn. 
(3  P.  F.  Smith's)  9 ;  The  Philadelphia  &  Erie  R.  Co.  v.  The 
Cattawissa  R.  Co.,  Ibid.,  p.  56. 

7.  The  complainants  can  only  complain  of  injury  to  their 
private  rights.  They  have  no  foothold  in  this  court  for 
pretended  injury  to  public  interests,  or  the  violation  of 
public  property,  by  this  lease.  Their  private  rights  can  be 
paid  for,  and  the  defendants  tender  just  compensation,  in 
such  mode  as  equity  may  require.  The  act  of  ]March  17th, 
1870,  passed  by  the  New  Jersey  legislature,  prescribes  an 
equitable  mode  of  compensating  the  complainants  by  com- 
missioners. 

This  mode  of  compensation  does  not  violate  the  Constitu- 
tion of  New  Jersey.  There  are  two  clauses  of  that  Constitu- 
tion. 

Art.  I,  pi.  16.  "Private  property  shall  not  be  taken  for 
public  use,  without  just  compensation ;  but  land  may  be 
taken  for  public  highways,  as  heretofore,  until  the  legislature 
shall  direct  compensation  to  be  made." 

Ai*t.  IV,  §  7,  pi.  9.     "  Individuals  or  private  corporations 
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shall  not  be  authorized  to  take  private  property,  for  public 
use,  without  just  compensation  first  made  to  the  owners." 

The  mode  of  compensation  is  not  unconstitutional,  because 
no  property  has  been  taken.  The  property  of  the  share- 
holders has  not  been  taken.  The  title  remains  in  them. 
They  can  vote  on  the  stock.  The  shares  of  stock  do  not 
amount  to  a  deed  for  the  property.  Whatever  interest  in 
the   property,  represented   by  the  stock,  remains  as   before. 

The  Constitution  contemplates  that  the  private  property 
which  shall  be  taken,  shall  be  for  public  use.  Stock  cannot 
be  taken  for  public  use.  An  exclusive  right  might  be  con- 
demned, that  thereby  physical  property  could  be  taken  for 
public  use.  Then  the  exclusive  right  would  be  extinguished. 
Shares  of  stock  are  like  choses  in  action.  Angell  cfc  Ames  on 
Corp.,  9th  eel,  §§  560,  563;  Williams  on  Personal  Prop- 
erty 186. 

The  language  of  the  New  Jersey  Constitution,  "  compen- 
sation first  made,"  has  a  well  known  history.  It  was  to 
prevent  land  from  being  taken  first  and  paid  for  afterwards. 
Bonaparte  v.  The  Camden  &  Amhoy  R.,  1  Baldwin  C.  C. 
Rep.  205  ;  Den  v.  The  Morris  Canal  Co.,  4  Zab.  590. 

These  cases  prove  that  land  could,  under  the  old  Constitu- 
tion, be  taken  and  used  first  and  paid  for  afterwards.  The 
clause  in  the  new  Constitution  was  introduced  simply  to  do 
away  with  this  legal  conclusion.  Doughty  v.  The  Somer- 
ville  &  Easton  R.,  1  Zah.  443. 

The  title  of  a  stockholder  in  his  stock  may  pass  by  a  cer- 
tificate signed  in  blank — it  passes  by  delivery  merely.  The 
rule  of  this  act,  therefore,  is  just,  that  the  stockholder 
should  dissent  to  the  lease,  make  known  his  dissent,  and 
then  have  his  shares  condemned,  if  he  seeks  compensation  in 
that  way.  If  the  calling  in  the  aid  of  commissioners  should 
be  regarded  as  a  mode  of  condemnation  under  the  Constitu- 
tion, it  would  nevertheless  be  legal. 

The  complainants  contend  that  the  lease  is  not  valid  as 
against    them,   because    of    their    objection.      If    necessary 
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to  condemn  their  stock,  then  the  lease  is  not  valid  as  against 
them  until  their  stock  shall  be  condemned.  The  proper 
time  for  fixing  values  vi^ould  be  immediately  prior  to  the 
making  of  the  lease.  Then  the  ownership  of  the  stock  could 
be  ascertained. 

The  works  when  leased  are  subject  to  public  use.  Under 
the  Constitution,  the  legislature  can  determine  the  public 
use  and  the  mode  of  condemning.  The  leased  roads  are 
subject  to  the  public  use,  and  the  legislature  have  declared 
that  the  interest  of  the  stockholders  can  be  condemned.  The 
right  to  condemn,  and  the  mode  of  condemnation  under  this 
law,  are  complete. 

The  bill  is  not  framed  on  the  basis  that  the  complainants 
want  their  stock  condemned,  or  that  condemnation  would  be 
unlawful.  The  bill  is  based  on  the  idea  that  the  lease  is 
wholly  unlawful,  and  that  the  objection  of  any  stockholder 
can  defeat  the  same.  Equity  can  provide  a  mode  of  compen- 
sation to  the  stockholder,  if  the  lease  would  be  inequitable  as 
to  him. 

The  Irrigation  Company  of  France,  39  Law  Jour.,  N.  S., 
Chan.;  S.  C,  on  appeal,  6  Law  Rep.  Ch.  176  ;  Lawman  v. 
The  Lebenon  Valley  B.,  30  Penn.  Hep.  (6  Casey)  46  ;  2  Par- 
sovs'  Mar.  Law  555. 

8.  The  lease  of  the  works  requiring  a  continuation  of  the 
former  use,  a  majority  of  the  directors  and  stockholders 
should  control. 

Durfee  v.  The  Old  Colony  &  Fall  River  R.  Co.,  5  Allen 
242;  Bank  of  Augusta  v.  Earl,  13  Peters  519  ;  Lauman  v. 
The  Lebanon  Valley  R.,  30  Penn.  Rep.  (6  Casey ^  46 ;  Nix. 
Dig.  341;  Gifford  v.  The  New  Jersey  R.,  2  Stockt.  172; 
Vance  v.  The  Eastern  Lancashire  Railway,  3  K.  &  J.  57. 

The  analogy  of  a  partnership  is  delusive.  Each  partner 
attends  to  the  business.  The  partnership  manage  the  busi- 
ness. Not  so  in  corporations.  Each  partner  contributes  of 
capital,  or  skill,  or  labor.  A  new  partner  cannot  be  intro- 
duced without  the  consent  of  the  former  partners.  Stock- 
holders change  daily,  and  that,  too,  by  certificates  in  blank. 
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The  legislature  of  New  Jersey  has  declared  that  the  rights 
of  stockholders  could  be  affected  without  the  assent  of 
them  all. 

By  the  act  (in  the  case)  by  which  the  Delaware  and  Raritan 
Canal  Company,  and  the  Camden  and  Amboy  Railroad  Com- 
pany, were  united  as  Joint  Companies,  the  consent  of  seven- 
eighths  was  required. 

9.  The  local  railroads,  constituted  in  states,  under  state 
charters,  have  been  recognized  by  the  courts  as  the  means  by 
which  commerce  is  carried  on,  under  the  clause  of  the  Consti- 
tution of  the  United  States,  by  which  Congress  shall  have 
the  power  to  regulate  commerce  among  the  several  states. 
Tlie  Erie  Railway  Co.  v.  The  State,  2  Vroom  531. 

The  Cumberland  Road  was  constructed  with  the  consent 
of  the  states  through  which  it  passed. 

2  Statutes  at  Large,  357,  §  3  ;  Gibbons,  v.  Ogden,  9  Wheat. 
203  ;  Passaic  Bridges,  3  Wall.  782. 

10.  The  powers  of  corporations  can  be  exercised  out  of  the 
territorial  jurisdiction  in  which  they  were  created  ,-*  and  there 
is  a  necessity  for  the  union  of  railroads  in  different  states,  to 
carry  on  "  commerce  among  the  several  states." 

Bank  of  Augusta  v.  Earl,  13  Peters  519 ;  Lumbard  v. 
Aldrich,  8  New  Hamp.  31 ;  State  v.  Freeholders  of  Hudson, 
ZZab.  210;  4  Zab.  719,  725;  State  of  Vermont  v.  Bostoyi, 
&o..  Railroad,  25  Vt.  433. 

11.  Assuming  that  the  lease  might  be  avoided,  on  informa- 
tion filed  by  the  Attorney-General  on  behalf  of  the  state,  the 
lease,  if  executed  and  delivered  without  the  license  of  the 
state,  would  not  be  void. 

Without  the  sanction  of  the  state,  the  stockholders  of  the 
leased  roads  would  be  without  remedy,  by  reason  of  acqui- 
escence. 

This  lease  does  not  transfer  the  franchise  of  being  a  cor- 
poration. 

12.  Independent  of  the  covenants  in  the  lease  by  the  lessee, 
the  lease  would   not  in  any  degree  relieve  the  lessors  from 
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any  obligations  which  they  owe  to  the  state  of  New  Jersey  or 
to  individuals. 

1  Eedf.  on  Railw.  590;  Nelson  v.  The  Vermont  and 
Canada  E.,  26  Vt  111;  Sawyer  v.  The  Rut.  &  Bur.  R.,  27 
Vt  370;  Clement  v.  Canjield,  28  Vt.  302. 

The  state  and  individuals  are  protected  by  the  express  cov- 
enants in  the  lease. 

1 3.  The  contention  that  the  lease  is  unlawful  because  it  not 
only  demises  the  roads  and  canal,  but  other  property,  such  as 
stocks,  is  unfounded. 

The  shares  of  stock  in  other  roads  held  by  the  lessors  under 
the  sanction  of  the  laws  of  New  Jersey,  are  the  means  by 
which  the  lessors  hold  their  title  to  property  in  auxiliary 
works,  as  stock  of  the  Associates  of  the  Jersey  Company ; 
stock  of  the  Ferry  Company  at  Camden;  stock  of  the  Belvi- 
dere  Delaware  Railroad,  &c.  They  are  like  the  titles  to 
lands  which  are  not  now  a  part  of  the  works.  These  stocks 
pass  as  appurtenant  to  the  demised  property.  The  Philadel- 
phia &  Erie  R.  Co.  v.  The  Penn.  R.  Co.,  53  Penn.  R.  56. 

14.  If  the  execution  of  such  a  lease  was  not  sanctioned  by 
the  act  of  New  Jersey  of  March  17th,  1870,  and  if  it  is 
against  the  policy  of  the  law  by  reason  of  the  exercise  of  pre- 
rogative franchises  in  the  state  of  New  Jersey,  by  the  Penn- 
sylvania Railroad  Company,  without  sufficient  license,  the 
private  rights  of  stockholders  would  not  be  invaded,  and  the 
only  remedy  is  by  quo  warranto. 

Vermont  v.  Boston,  Concord  &  3Iont.  Railroad,  25  Vt.  433, 
441 ;  Gifford  v.  The  New  Jersey  R.,  2  Stockt.,  177;  BisseU 
V.  The  Mich.  South.  R.,  22  N.  Y.  R.  272 ;  Att.  Gen.  v.  Great 
West.  Railway  Co.,  1  Drewry  &  Sm.  154;  Vermo7it  v.  Boston, 
<&c.,  Railway,  25  Vt.  441. 

15.  There  can  be  no  injunction  until  the  rights  of  the 
complainants  are  settled  at  law.  A  quo  warranto  would  be  a 
remedy  at  law. 

Morris  &  Essex  Railroad  v.  Pruden,  5  C.  E.  Gi-een,  537 ; 
The     Hackensack     Improvement     Commission     v.     Midland 
Vol.  VII.  P 
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Railway  Co.,  ante  p.  94 ;  Treadwell  v.  Salisbury  Man.  Co.^ 
7  Gray  399. 

16.  There  are  two  raain  propositions  in  this  case  which 
have  been  discussed,  and  which  can  be  answered  affirmatively, 
and  the  others  enforce-and  ilkistrate  them. 

1.  Had  the  legislature  of  New  Jersey  the  constitutional 
power  to  pass  the  act  of  March  17th,  1870  ?  2.  Does  that  act 
authorize  this  lease? 

Under  these  propositions  the  lease  is  good  against  the  state 
as  well  as  the  complainants. 

Mr.  Browning,  for  complainants. 

The  learned  counsel  who  immediately  preceded  me  has 
stated  to  your  honor,  that  more  than  two-thirds  in  value  of 
all  tiie  stockholders  have  assented  to  the  execution  of  the 
lease  in  question.  He  mentions  this,  of  course,  as  a  fact,  to 
have  some  influence  upon  the  court.  He  does  not  state,  how- 
ever, nor  pretend  that  when  the  bill  was  filed,  or  when  the 
answer  of  the  corporate  defendants  was  put  in,  such  was  the 
condition  of  things.  But  simply  stated,  as  I  understood  him, 
that  the  fact  is  so  now. 

This  statement  is  in  no  sense  responsive  to  the  bill ;  and, 
therefore,  in  this  case,  as  it  now  stands,  is  entitled  to  no 
consideration ;  however  true  in  fact.  But  I  go  further — 
fearing  that  silence  may  be  regarded  as  acquiescence  in  the 
truth  of  the  statement — and  put  in  a  rejoinder.  For, 
although  the  learned  gentleman  may,  and  no  doubt  does, 
so  understiind  it,  as  a  simple  fact;  yet  when  the  proper, 
time  shall  arrive  we  will  maintain  that,  as  yet,  there  has 
been  no  legal  consent  of  any  of  the  stockholders.  That  the 
assents  referred  to  have  been  procured  by  personal  applica- 
tion to  the  individual  stockholders  ;  and  not  upon  duly  con- 
vened meetings  of  the  stockholders,  after  full  and  fair 
representation  to,  aud  consideration  by  them.  And  that 
assent  to  such  a  paper,  cannot  be  legally  and  properly  ob- 
tained, by  sending  emissaries  around  the  country  to  the 
several  stockholders,  men  and  women,  and    obtaining  their 
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signatures  to  a  prepared  written  assent,  at  best  but  imperfectly 
understood,  upon  such  representations  as  the  emissary  may 
■choose  to  make. 

The  relation  of  trustee  and  cestui  que  trust,  exists  between 
the  directors  of  these  companies  and  the  stockholders ;  and 
before  trustees  can  acquire  an  assent  of  their  cestui  que  trust, 
to  a  contract  which  is  to  deprive  them  of  both  their  property 
and  trustees,  by  transferring  it  to  another  set  of  trustees,  for  a 
<lifferent  use,  they  should  be  convened,  and  the  contract  fairly 
and  fully  explained,  and  all  the  information  touching  it  ira- 
jjarted  to  them,  which  the  trustees  themselves  possessed,  to 
■avoid  all  misrepresentation  and  unfairness.  The  simple  ap- 
plication of  this  rule,  if  it  would  not  dispose  of  the  whole  list 
•of  assents  to  which  the  gentleman  refers,  would  clearly  exon- 
erate the  complainants,  and  all  others  of  the  stockholders, 
who  have  not  understandingly  and  with  a  full  knowledge  of 
all  material  facts,  actually  signed  the  assent.  Shortz  v. 
Unangst,  3  Watts  &  Serg.  52. 

The  counsel  here,  by  way  of  preliminary  to  a  discussion  of 
the  questions  involved,  directed  the  attention  of  the  court  to 
the  character  and  value  of  the  property  proposed  to  be  leased ; 
the  title  of  the  companies  to  this  property ;  and  the  interest 
and  estate  of  the  state  therein.     He  then  proceeded — 


I. 


The  only  statutory  authority  conferred  upon  the  United 
Companies  to  execute  the  lease  in  question,  so  far  as  New 
Jersey  is  concerned,  is  the  act  of  March  17th,  1870. 

It  is  entitled  "An  act  to  enable  the  United  Railway  and 
Canal  Companies  to  consolidate  their  stock,  and  to  consolidate 
or  connect  with  other  companies." 

The  enacting  clause  is  as  follows:  "Be  it  enacted  by  the 
Senate  and  General  Assembly  of  the  state  of  New  Jersey, 
That  it  shall  and  may  be  lawful  for  the  said  United  Com- 
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panies,  by  and  with  the  consent  of  two-thirds  in  interest  of 
the  stockholders  of  each,  expressed  in  writing,  and  duly 
authenticated  by  affidavits,  and  filed  in  the  office  of  the  Sec- 
retary of  State,  to  consolidate  their  respective  capital  stocks, 
or  to  consolidate  with  any  other  railroad  or  canal  company  or 
companies  in  this  state  or  otherwise,  with  which  they  are  or 
may  be  identified  in  interest,  or  whose  works  shall  form,  with 
their  own,  continuous  or  connected  lines,  or  to  make  such 
other  arrangements  for  connection  or  consolidation  of  bus- 
iness with  any  such  company  or  companies,  by  agreement, 
contract,  lease,  or  otherwise,  as  to  the  directors  of  said  United 
Companies  may  seem  expedient." 

The  second  proviso  in  tiiis  section  is:  "Provided  further. 
That  no  such  consolidation,  agreement,  contract,  lease,  or 
other  arrangement,  shall  have  the  effect  or  be  construed  to 
release  or  discharge  the  said  United  Companies,  or  any  or 
either  of  them,  or  any  company  or  companies  with  which  any 
such  consolidation,  agreement,  contract,  or  lease  may  be  made, 
from  any  taxes,  liabilities,  obligations,  or  duties  which  they 
or  either  of  them  may  be  subject  or  liable  to,  either  to  this 
state  or  to  any  other  person  or  persons." 

Admitting,  for  the  present,  that  this  act  is  valid  and  bind- 
ing upon  those  corporations,  respectively,  and  upon  their 
stockholders,  then,  as  a  mere  matter  of  construction,  my  prop- 
osition is, 

1.  That  it  does  not  authorize  the  making  of  the  lease  in 
question,  by  the  Unital  Companies,  to  the  Pennsylvania 
Railroad  Company,  a  foreign  corporation  not  mentioned  in 
the  statute. 

It  proposes  to  confer  on  existing  private  corporations,  new 
and  important  powers,  not  existing  at  common  law,  or  in- 
cluded in  their  charters,  or  prior  supplements.  In  such  cases, 
and  in  all  cases  of  legislative  grants  to  private  corpora- 
tions, the  well  established  rule  of  construction  I  take  to 
be  this:  That  grants  to  private  corporations  shall  be  con- 
strued, strictly,  against  the  grantees;  and  to  prevail  they 
must  be  express  and  clear  beyond  a  doubt ;  a  doubt  defeats 
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the  power.  Like  a  doubt  in  criminal  cases,  it  acquits  the 
accused ;  and  it  is  the  duty  of  the  court  to  direct  an  acquittal. 
In  other  words,  what  is  not  granted,  in  clear  and  unequivo- 
cal language,  is  withheld. 

2  Dwarris  on  Stat.  750 ;  2  Red/  on  Railw.,  pp.  445-6, 
§  233;  a  &  A.  R.  Co.  v.  Briggs,  2  Zab.  623,  641,  647; 
Townsend  v.  Brown,  4  Zab.  80,  87 ;  Leggett  v.  N.  J. 
Man'/.  Co.,  Saxt.  541,  550;  Biidge  Co.  v.  Land  and  Imp. 
Co.,  2  Beas.  81,  94;  .^.  C,  Ibid.  556  ;  Joint  Co.'s  v.  R.  & 
Del.  Bay  R.  Co.,  1  C.  E.  Green  321,  372;  Morris  Canal 
Co.  V.  Central  R.  Co.,  Ibid.  419,  436  ;  Mor.&  Essex  R.  Co., 
V.  Sui^sex  R.  Co.,  5  C.  E.  Green  542,  562  ;  Nix.  Dig.  168, 
§  3  ;  Packer  v.  S.  &  Erie  R.  Co.,  7  Harris  218  ;  Bank  of 
Penn.  v.  Comm.,  Ibid.  152;  Penn.  R.  Co.  v.  Canal  Corn's, 
9  Harris  10,  22;  Comm.  v.  Franklin  Canal  Co.,  Ibid.  125, 
188  ;   Comm.  v.  Erie  R.  Co.,  3  Casey  351. 

I  confine  my  authorities,  except  the  elementary  books  first 
mentioned,  to  this  state,  and  the  state  of  Pennsylvania.  So 
far  as  I  know  the  same  rule,  in  substance,  prevails  every- 
where. And  I  limit  my  reading  to  tlie  New  Jersey  and 
Pennsylvania  cases,  assuming  that  the  rulings  in  them  will 
govern  the  court  in  this  case. 

In  the  case  of  Leggett  v.  The  New  Jersey  Manufacturing 
Company,  Chancellor  Vroom,  in  1832,  said  :  "  I  concur  in 
the  opinion  of  the  Supreme  Court  of  tlie  United  States,  as 
pronounced  by  Justice  McLean,  in  the  case  of  Beatty  v.  The 
Lessee  of  Knowles,  4  Pet.  168,  that  a  corporation  is  strictly 
limited  to  the  exercise  of  the  powers  specificially  conferred  on 
it;  and  that  the  exercise  of  corporate  franchises,  being  re- 
strictive of  individual  rights,  cannot  be  extended  beyond  the 
letter  and  spirit  of  the  act  of  incorporation."  Saxt.  550. 
And  Chancellor  Halsted,  in  the  case  of  the  Camden  and 
Ambon  Railroad  Company  v.  Briggs,  decided  by  our  Court 
of  Errors,  in  1850,  says  it  is  a  "  familiar  princii)le,  that  a 
corporation,  being  a  creature  of  law,  has  just  such  rights  and 
powers  as  the  law  creating  it  gives  it,  and  no  other."  2  Zab. 
641.     And  Justice  Randolph,  in  the  same  case,  said:    "In 
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questions  arising  on  canal  and  railroad  charters,  as  to  the 
right  to  take  freight  or  toll,  or  the  quantity  thereof,  courts 
have  uniformly  construed  tiie  charter  in  favor  of  the  public, 
and  most  against  the  company."  Ibid.  647.  And  Chief 
Justice  Green,  delivering  the  opinion  of  our  Supreme  Court, 
in  the  case  of  Townsend  v.  Broicit,  in  1853,  says:  "It  is  a 
rule  of  construction,  no  less  wise  than  clear,  that  in  all  cases 
of  public  grants,  tiie  interpretation  shall  be  most  favorable 
to  the  public,  and  most  strongly  against  the  grantee.  The 
rule  is  founded  in  wisdom.  All  experience  teaches  that 
public  rights  are  yielded  to  private  interests  with  sufficient 
alacrity.  If  the  legislature  really  design  to  grant  to  indi- 
viduals the  right  of  several  fishery,  below  low-water  mark^ 
it  is  easy  to  do  so,  in  plain  and  express  terms.  It  is  far 
better  that  the  right  should  be  unequivocally  settled  by 
legislative  interference,  than  that  public  riglits  should  be 
frittered  away  by  the  aid  of  judicial  construction."  4 
Zab.  87. 

In  a  later  case,  decided  by  the  same  distinguished  jurist^ 
in  1860,  as  Chancellor,  against  the  claim  of  a  bridge  com- 
pany, to  the  exclusive  right  to  a  bridge  over  the  Hackensack 
river,  within  certain  prescribed  limits,  designated  in  its 
charter,  he  said :  "  Public  grants  are  to  be  strictly  construed. 
Contrary  to  the  rule  adopted  in  the  case  of  private  contracts, 
they  are  to  be  taken  most  strongly  against  the  grantee, 
and  in  favor  of  the  public.  If  there  be  a  doubt  as  to  the 
extent  of  the  grant,  the  doubt  is  resolved  in  favor  of  the 
public.  This  is  especially  true  of  all  grants  which,  like  the 
present,  narrow  the  powers,  or  abridge  the  functions  of 
government.  This  grant  is  in  derogation  of  public  right. 
It  restrains  the  sovereign  power.  It  narrows  the  exercise 
of  the  great  duty  which  the  sovereign  owes  the  people,  of 
furnishing  convenient  highways."  On  this  rule,  where  the 
exclusive  right  of  a  bridge  had  been  clearly  and  expressly 
granted,  by  our  legislature  in  1790,  he  held  that  a  railroad 
bridge,  across  the  Hackensack,  over  which  thousands  of 
persons   and    hundreds    of   tons  of  merchandise  were  daily 
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carried,  was  not  a  bridge  within  the  meaning  of  the  grant. 
And  our  Court  of  Errors,  on  appeal,  affirmed  the  decree,  on 
that  rule.  Bridge  Co.  v.  Hob.  Land  Sc  Imp.  Co.,  2  Beas. 
94  and  503. 

In  the  still  later  case  of  The  Joint  Companies  v.  The  Rari- 
tan and  Delaware  Bay  Railroad  Company,  decided  by  the 
same  very  learned  Chancellor,  in  1863,  he  said:  "It  is  a 
well  settled  rule  of  construction,  that  public  grants  are  to  be 
construed  strictly ;  and  in  all  cases  of  grants  of  franchises  by 
the  public  to  a  private  corporation,  the  established  rule  of  con- 
struction is,  that  any  ambiguity  in  the  terms  of  the  contract, 
must  operate  against  the  corporation,  and  in  favor  of  the  pub- 
lic. The  corporation  take  nothing  that  is  not  clearly  given 
by  the  act."     1  C.  E.  Green  372. 

At  a  later  period,  in  the  same  year,  Master  Wilson,  sitting 
for  the  Chancellor,  in  the  case  of  The  Morris  Canal  and  Bank- 
ing Company  v.  The  Central  Railroad  Company  of  New  Jersey, 
stated  the  same  rule,  equally  strong  and  clear.  "  It  is  a  well 
settled  rule  of  construction,"  says  the  Master,  "  in  regard  to  a 
public  grant,  that  the  grantee  can  take  nothing  not  clearly 
given  him  by  the  grant.  In  case  of  doubt,  the  grant  is  con- 
strued in  favor  of  the  state,  and  most  strongly  against  the 
grantee."     Ibid.  436. 

Nothing  can  more  fully  establish  the  rule  as  I  claim  it, 
than  these  cases — that  public  grants,  to  private  corporations, 
must  be  express  and  clear.  A  doubt  defeats  the  claim. 
Whatever  is  not  clearly  and  expressly  granted,  is  withheld. 

This  rule  is  no  less  clearly  and  firmly  established,  and 
acted  upon,  in  the  state  of  Pennsylvania.  On  this  point,  the 
courts  in  that  state  "  give  no  uncertain  sound."  If  possible, 
they  lay  down  the  rule  more  strongly,  and  adhere  to  it  more 
rigidly,  than  we  have  done. 

In  the  case  reported  in  7  Harris  218,  of  Packer  v.  The 
Sanbury  &  Erie  R.  Co.,  the  Chief  Justice  of  that  state,  deliver- 
ing the  opinion  of  the  Supreme  Court,  says  :  "  All  acts  of 
incorporation,  and  acts  extending  the  privilege  of  incor- 
porated bodies,  are   to  be  taken  most  strongly  against  the 
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companies.  Whatever  is  not  exi)ressly  and  unequivocally 
granted  in  such  acts,  is  taken  to  have  been  withheld." 
Again,  on  page  152,  in  the  same  book,  in  the  case  of  TJie 
Penusylvdnia  Bank  v.  The  Commonwe'.tlth,  the  Chief  Justice 
illuminates  the  rule,  and  exposes  the  great  dangers  which 
require  an  unflinching  adherence  to  it.  "If,"  says  he, 
"  acts  of  incorporation  are  to  be  so  construed  as  to  make 
them  imply  grants  of  privileges,  immunities  and  exemptions, 
which  are  not  expressly  given,  every  company  of  adventurers 
may  carry  what  they  wish,  without  letting  the  legislature 
know  their  designs.  Charters  would  be  framed  in  doubtful, 
or  ambiguous  language,  on  purpose  to  deceive  those  who 
grant  them ;  and  laws,  which  seem  perfectly  harmless  on 
their  face,  and  which  plain  men  would  suppose  to  mean  no 
more  than  what  they  say,  might  be  converted  into  engines 
of  infinite  mischief.  The  legislature,  without  knowing  or  in- 
tending it,  might  be  thus  induced  to  disarm  the  state  of  its 
most  necessary  powers  and  transfer  them  to  corporations. 
The  continued  existence  of  a  government,  under  such  circum- 
stances, would  not  be  of  much  value.  There  is  no  safety  to 
the  public  interests,  except  in  the  rule  which  declares  that 
the  privileges  not  expressly  granted  in  a  charter  are  with- 
held." 

In  the  subsequent  case  of  The  Pennsylvania  Railroad 
Company  v.  The  Canal  Commissioners,  the  same  learned 
judge  repeats  the  rule,  as  follows:  "  Corporate  powers  can 
never  be  created  by  implication  nor  extended  by  construc- 
tion. No  privilege  is  granted  unless  it  be  expressed  in  plain 
and  unequivocal  words,  testifying  the  intention  of  the  legis- 
lature, in  a  manner  too  plain  to  be  misunderstood.  When  the 
state  means  to  clothe  a  corporate  body  with  a  portion  of  her 
sovereignty,  and  to  disarm  herself  to  that  extent  of  the 
powers  which  belong  to  her,  it  is  so  easy  to  say  so,  that  we 
will  never  believe  it  to  be  meant  when  it  is  not  so  said.  Words 
of  equivocal  import  are  so  easily  inserted  by  mistake  or 
fraud,  that  every  consideration  of  justice  and  policy  requires 
that  they  should  be  treated  as  nugatory  when  they  do  find  their 
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way  into  the  enactments  of  the  legislature.  In  the  con- 
struction of  a  charter,  to  be  in  doubt  is  to  be  resolved  ;  and 
every  resolution  which  springs  from  doubt  is  against  the 
corporation.  This  is  the  rule  sustained  by  all  the  courts  in 
this  country  and  in  England.  No  other  has  ever  received  the 
sanction  of  any  authority  to  which  we  owe  much  deference. 
This  court  has  asserted  it  times  without  number."  9  Hams 
22.  And  still  again  :  in  the  same  book,  in  the  case  of  The 
Commonwealth  v.  The  Franklin  and  Erie  Canal  Company, 
the  same  learned  judge  reiterates  the  rule,  with  emphasis. 
Ibid.  128. 

In  the  case  of  The  Commonwealth  v.  The  Erie  and  North- 
east Railroad  Company,  the  same  judge  sums  up  the  rule. 
"  This  case,"  says  he,  "  requires  us  to  give  a  construction  to 
the  charter  of  a  private  corporation.  The  frequency  of  such 
cases  excites  some  surprise,  when  we  reflect  that  an  act  of 
incorporation  is,  and  always  must  be,  interpreted  by  a  rale  so 
simple  that  no  man,  whether  lawyer  or  layman,  can  misun- 
derstand or  misapply  it.  That  which  a  company  is  authorized 
to  do  by  its  act  of  incorporation,  it  may  do ;  beyond  that,  all 
its  acts  are  illegal,  and  the  power  must  be  given  in  plain 
words  or  by  necessary  implication.  All  powers  not  given  in 
this  direct  and  unmistakable  manner,  are  withheld.  *  *  * 
If  you  assert  that  a  corporation  had  certain  privileges,  show 
us  the  words  of  the  legislature  conferring  them.  Failing  in 
this,  you  must  give  up  your  claim.  A  doubtful  charter  does 
not  exist ;  because,  whatever  is  doubtful  is  decisively  against 
the  corporation."     3  Casey  351. 

The  undeniable  rule,  then,  of  construing  legislative  grants 
to  private  corporations — admitted  and  acted  upon  every- 
where, and  no  where  more  firmly  and  fully  than  in  this 
state  and  in  Pennsylvania — is  simply,  that  to  j)revail  they 
must  be  expressed  in  such  plain  and  unambiguous  language 
as  to  admit  of  no  doubt ;  for  doubt  defeats  the  grant.  Or, 
in  terser  phrase,  all  corporate  powers  not  so  granted  are 
withheld. 

This  rule  of  construing  corporate  grants  must,  and  I  think 
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will,  control  the  action  of  this  court,  not  only  because  it  is  a 
rule  of  law,  founded  in  wisdom  and  authoritatively  admitted 
in  our  own  courts,  but  because,  if  possible,  it  is  made  still 
more  imperative  by  special  enactment  in  our  act  concerning 
corporations.  It  has  been  for  more  than  twenty-five  years 
the  statute  law  of  this  state. 

2.  Keeping,  then,  this  rule  in  view,  I  respectfully  submit, 
in  the  first  place,  that  the  power  granted  to  the  United  Com- 
panies by  the  act  of  1870,  to  consolidate,  contract,  or  lease,  is 
confined  to  canal  and  railroad  companies  in  this  state ;  and 
that  it  does  not  extend  to  the  Pennsylvania  Railroad  Company, 
■which  is  averred  in  the  bill,  and  admitted  in  the  answer,  to  be 
purely  a  foreign  corporation. 

In  this  regard,  the  substance  of  the  enactment  is,  that  it 
shall  be  lawful  for  said  United  Companies  to  consolidate  their 
[own]  respective  capital  stocks ;  or  to  consolidate  [their  own 
respective  capital  stocks,]  with  the  stocks  of  any  other  railroad 
or  canal  company  or  companies,  in  this  state ;  or,  otherwise^ 
make  such  other  arrangements  for  connection  or  consolidation 
of  business  with  any  such  company  or  companies,  by  agree- 
ment, contract,  lease,  or  otherwise,  as  to  the  directors  may 
seem  expedient. 

It  is  obvious  that  the  arrangement  of  the  subordinate  sent- 
ences of  the  act,  is  not  a  lucid  one ;  and,  also,  that  the  punctua- 
tion is  imperfect  and  inaccurate.  These  defects,  in  a  critical 
reading  of  it,  must  then,  of  necessity,  be  supplied. 

In  my  reading,  I  do  this ;  omitting,  at  the  same  time,  those 
portions  of  the  enactment  which  have  no  relation  to  the 
point  now  being  discussed,  and  sup[)lying  in  brackets,  the 
necessarily  implied  portions  of  the  sentences.  This  reading, 
in  my  judgment,  brings  out  the  true  intent  of  the  legislature, 
to  be  gathered  from  the  words  of  the  act.  It  limits  the 
power  granted,  to  domestic  corporations — corporations  "  in 
this  state ;''  and  gives  to  the  word  "  otherwise,"  about  which 
the  contention  is,  its  proper  meaning  of  qualifying  the 
word  "make,"  which  relates  back  to  its  correlative  verb, 
"  consolidate,"  so  as  to  authorize  other  arrangements  besides 
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a  consolidation  of  stocks,  viz.  "any  arrangements  for  con- 
nection or  consolidation  of  business,"  as  distinguished  from 
a  union  of  stocks. 

Precisely  the  same  interpretation  of  the  word  "otherwise" 
would  be  effected  by  simply  transposing  it  from  its  j)resent 
place,  where  it  is  senseless,  to  that  immediately  after  the 
second  "consolidate"  in  the  section.  It  would  then  read 
"  or  to  consolidate,  or  otherwise,  with  any  other  railroad  or 
canal  company  or  companies  in  this  state;"  and  would 
perform  its  proper  office,  'by  directly  qualifying  the  verb 
"  consolidate,"  instead  of  doing  so,  indirectly,  as  the  correla- 
tive of  the  verb  "  make,"  as  I  have  already  suggested. 

While  this  construction  of  the  statute  will  give  to  every 
word  its  proper  signification,  it  will  also  confine  the  oi)era- 
tion  of  the  court  to  its  legitimate  province — the  interpreta- 
tion of  statutes,  instead  of  the  making  of  them.  The  word 
in  question  would  be  given  its  proper  meaning,  instead  of  an 
entirely  different  one;  or  else,  as  proposed  by  the  last 
learned  counsel  who  addressed  the  court,  instead  of  standing 
for  itself,  would  have  some  half  dozen  words  added  to  it. 
The  one  mode  would  be  the  substitution,  for  the  word  used 
by  the  legislature,  "otherwise,"  having  a  specific  and  known 
meaning,  an  entirely  different  word,  "  elsewhere,"  having  also 
a  well-known,  but  entirely  different  meaning ;  or  else  it  would 
be  adding  to  it  a  number  of  other  words,  not  necessarily  im- 
plied to  effect  any  expressed,  or  declared  intention  of  the  legis- 
lature. This  would  not  be  expounding  laws,  the  legitimate 
province  of  a  court;  but  the  making  of  them,  the  legitimate 
j)rovince  of  the  legislature.  A  sheer  usurpation  of  legisla- 
tive power  by  the  judicial.  This  is  never  permissible;  much 
less  is  it  not  allowed,  to  eke  out  a  corporate  grant,  which  can 
only  be  made  by  clear  and  express  words ,  and  not  being  so 
made,  is  positively  withheld. 

My  reading  effects,  too,  the  three  obvious  objects  ot  the 
act.  First,  to  authorize  a  consolidation  of  the  stocks  of  the 
United  Companies,  which  had  not  been  done  by  the  agree- 
ment of  1867  :    Second,  to  authorize  the  United  Companies 
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to  consolidate  their  stock,  with  the  stocks  of  other  companies 
in  this  state :  and  Third,  to  authorize  the  consolidation,  or 
other  arrangement  or  connection  of  business,  with  such  com- 
panies. 

See  Dwarris  on  Stat.  702,  '4,  '7,  '8,  '9,  'U  and  20  ;  Sedg. 
on  St.  and  Cons.  Law  260,  261;  Smith  629,  §  481  j 
Forest  v.  Forest,  10  Barb.  S.  C,  Rep.  46,  48 ;  Jones  v. 
Smart,  1  T.  R.  42. 

In  this  last  case,  Mr.  Justice  Buller  completely  over- 
throws my  learned  friends'  differing  modes  of  construction, 
by  striking  out  and  substituting,  or  interpolating  words. 
"  We  are  bound,"  he  says,  "  to  take  the  act  of  parliament 
as  they  have  made  it.  A  casus  omissus  can,  in  no  case,  be 
supplied  by  a  court  of  law ;  for  that  would  be  to  make  laws." 
To  which  I  take  leave  to  add,  a  multo  fortiori,  we  cannot  so 
make  corporate  grants. 

The  intention  of  the  legislature  to  limit  the  arrangements 
authorized  to  domestic  corporations,  appears  very  clearly,  in 
the  second  proviso  to  this  section;  which  I  have  already 
read.  The  object  of  the  proviso  was  to  avoid  giving  sanc- 
tion to  any  contract,  by  the  United  Companies,  witli  any 
other  company  with  which  they  were  authorized  to  contract, 
which  would  release  either  party  from  taxation,  or  any 
obligation  by  them  to  this  state.  "  Provided  further,"  says 
the  legislature,  "  that  no  such  consolidation,  &c.,  shall  have 
the  effect,  or  be  construed  to  release  or  discharge  the  United 
Companies,  or  any  or  either  of  them,  or  any  company  or 
companies,  with  which  any  such  consolidation,  &c.,  may  be 
made,  from  any  taxes,  liabilities,  obligations  or  duties,  which 
they,  or  either  of  them,  may  be  subject  or  liable  to,  either  to 
this  state  or  to  any  other  person  or  persons." 

It  is  obvious,  that  the  companies  with  which  the  United 
Companies  were  authorized  to  contract,  were  such  companies 
as  the  legislature  had  the  power  to  tax,  and  which  were 
subject  "to  liabilities,  obligations,  and  duties"  to  this  state. 
As  no  foreign  corporation  was  subject  to  taxation,  or  owed 
any  liability,  obligation,  or  duty  to  this  state,  the  legislature 
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could  not  have  had  reference  to  such  a  corporation ;  and  con- 
sequently, intended  that  contracts  should  be  made  only  with 
domestic  corporations ;  to  which  the  jurisdiction  of  New  Jersey 
extended,  and  which,  only,  were  liable  to  her. 

Again,  the  "  effects  and  consequences  "  of  the  construction 
contended  for,  is  a  proper  subject  of  consideration.  It 
certainly  cannot  be — and  ought  not  to  be — the  estab- 
lished policy  of  this  state,  to  extend  the  almost  unlimited 
power  of  consolidation  and  contract  to  the  corporations  of 
this  state,  with  foreign  corporations,  anywhere  and  every- 
where. And  if,  as  in  this  case,  the  United  Companies  have 
had  granted  to  them  such  power  as  contended,  it  is  very 
easy  to  see  that  all  the  other  railroad  and  canal  corporations 
will,  sooner  or  later,  procure  like  powers.  The  sovereign 
attributes  or  franchises  of  the  state,  vested  in  them  for  the 
public  good  of  the  peo[)le  of  the  state,  will  soon  become 
cheap  articles  of  merchandise,  everywhere.  If,  to  carry 
the  grant  now  claimed,  '' otherwise"  can  be  stricken  out  of 
the  statute,  and  "elsewhere"  inserted,  or  its  simple,  known, 
and  acknowledged  meaning  can  be  j)erverted  to  mean  what 
it  does  not  in  truth  mean — that  is,  if,  by  judicial  construc- 
tion, to  strain  a  more  than  doubtful  public  grant  to  a  private 
corporation,  "  otherwise "  can  be  made  to  mean  "  other- 
where," or  "  elsewhere ;"  then  the  power  of  consolidation 
and  arrangement,  granted  to  the  United  Companies,  becomes 
territorially  unlimited.  It  will  be  made  to  extend,  not  only 
into  every  state  in  this  Union,  but  to  every  nation  in  the 
world — England,  France,  China  and  Japan ;  provided  they 
can,  by  arrangement,  get  up  some  "  identity  of  interest " 
with  a  railroad  or  canal  company  in  either  of  those  coun- 
tries. "Otherwise,"  or  "elsewhere,"  unlimited,  is  "every- 
where," except  in  tlie  places  previously  named.  Such 
legislation  cannot  be  presumed.  It  would  degrade  the  state. 
The  impression  of  stupidity,  or  artifice,  could  not  be 
avoided. 

It  cannot  be  denied  that  the  powers  here  granted,  even  if 
limited  to  our  own  state  corporations,  are  certainly  extra- 
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ordinary.  Any  contract  for  consoHdation  or  arrangement  of 
business,  however  exceptional,  is  sanctioned  in  advance. 
But  if  extended  to  foreign  corporations,  our  most  important 
highways,  without  knowledge  or  notice  to  any  one  but  the 
parties,  by  simple  contract,  may  pass  into  the  ownership  and 
control  of  these  corporations ;  and  through  them,  to  the  states 
creating  them.  The  contract  is  irrevocable.  What,  then, 
becomes  of  the  control  which  every  state  ought  to  have  over 
its  own  highways? 

Is  not  the  power  contended  for,  if  granted,  a  most  import- 
ant legislative  grant  to  a  private  corporation  ?  Is  not  this 
interpretation  on  which  the  claim  is  based,  at  least  a  doubtful 
one  ?  This  is  all  I  ask.  Doubt  defeats  the  claim.  All  cor- 
porate franchises,  which  are  not  expressly  granted  in  language 
so  clear  and  unmistakable  as  to  repel  every  doubt,  are  with- 
held. This  is  the  law  of  both  New  Jersey  and  Pennsylvania, 
or  the  maxim  of  stare  decisis  is  a  mockery. 

3.  But  if  this  court  shall  hold  that  tlie  act  does  authorize 
the  United  Companies  to  consolidate  with,  or  lease  their  works 
to  a  foreign  corporation,  it  must  yet  be  such  foreign  corpora- 
tion as  is  "  identified  in  interest "  with  them  ;  "  or  whose 
works  form,  with  the  works  of  the  United  Companies,  con- 
tinuous or  connected  lines." 

Here,  again,  we  are  in  the  region  of  conjecture.  What 
constitutes  an  '^ identity  of  interest"  between  two  railroad 
or  canal  companies  ?  or  what  constitutes  continuous  or  con- 
nected lines  of  their  works  ?  it  is  utterly  impossible  to  de- 
termine. Identity  is  sameness.  Must  it  be  a  sameness,  or 
harmony  of  interest  throughout?  or  will  any  one  or  two 
interests  in  common,  and  all  others  conflicting,  be  an  identity 
witiiin  the  act?  Or  may  they,  for  the  purpose  of  creating 
an  identity  of  interest,  first  make  a  business  arrangement 
which  would,  in  the  same  sense,  unite  all  or  some  portion  of 
their  business,  and  then  calling  that  "  an  identity  of  inter- 
est," rely  on  it  to  justify  a  consolidation  or  lease?  Must 
their  works,  to  be  continuous,  continue  in  the  same,  or 
nearly  the   same   direction?   or  are  they  continuous,  what- 
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ever  may  be  their  res[>ective  directions,  simply  because  you 
can  get  from  one  to  the  other,  and  then  continue  on  to  some 
other  place,  without  regard  to  course?  And  to  constitute 
connection  must  their  works  join,  so  as  to  pass  immediately 
from  one  to  the  other?  or  may  they  be  connected  by  the  inter- 
venino-  works  of  other  companies,  so  that  the  works  of  others, 
which  actually  separate  them,  legally  connect  them?  And  if 
so,  how  many  miles  of  intervening  railroads  or  canals  would 
be  simply  a  connection  ?  and  how  many  would  create  a  sepa- 
ration? or  where  would  connection,  by  intervening  roads, 
end,  and  separation  begin?  These  are  all  questions  much 
more  easily  put  than  answered.  And  because  they  are  so 
difficult  to  answer  as  to  create  doubt,  upon  the  well  established 
rule  already  stated,  no  corporate  grant  can  be  predicated  upon 
them. 

The  complainants  aver  that  there  is  no  identity  of  interest 
between  the  United  Companies  and  the  Pennsylvania  Rail- 
road Company ;  but  that,  on  the  contrary,  they  are  rival  com- 
panies, having  hostile  interests,  and  that  this  pretended  lease 
is  resorted  to  to  assuage  hostilities.  The  only  answer  to  this 
averment  is,  that  there  is  an  identity  of  interest,  because 
there  is  a  contract  or  arrangement  between  the  parties,  by 
which  the  New  York  passengers  and  freight,  brought  by  the 
Pennsylvania  Company  to  Philadelphia,  are  transferred  over 
the  intervening  works  of  other  companies  to  the  works  of  the 
United  Companies  at  Trenton,  and  thence  to  New  York,  for 
an  agreed  compensation.  This  is  a  simple  arrangement, 
touching  through  freight  and  passengers,  similar,  in  substance, 
to  the  forwarding  contracts  between  railroads  all  over  the 
country ;  and  I  deny  that  it  constitutes  the  "  identity  of  in- 
terest," contemplated  by  the  act.  If  so,  an  "  identity  of  inter- 
est" exists  between  all  the  railroads  of  the  country,  where 
passengers  and  freight  are,  directly  or  indirectly,  transferred 
from  one  to  the  other;  and  the  act  would  justify  consolidation 
with  any  railroad  or  canal  company,  with  which  any  such 
arrangement  had  been,  or  should  be  made. 
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4.  Again,  the  act  requires  that  the  works  of  the  company 
to  be  consolidated  with,  must  form  a  continuous  or  connected 
line  with  the  works  of  the  United  Companies.  The  exact 
language  of  the  act  is,  "whose  works  shall  form  with  their 
own  [i.  e.  the  works  of  the  United  Companies,]  continuous  or 
connected  lines." 

The  condition  required  is,  that  the  "  works "  of  the  con- 
tracting parties  shall  be  "  continuous  or  connected ; "  not 
their  "  works,"  by  the  aid  or  intervention  of  the  works  of 
other  companies ;  but  their  works,  only,  of  themselves.  And 
it  is  the  "  works,"  that  is  their  railroads  or  canals,  physically ; 
not  a  mere  business  connection,  or  continuity  of  travel  or 
traffic.  It  is  very  clear,  I  think,  that  the  act  requires  the 
continuity  or  connection  to  be  a  physical  one ;  and  to  connect 
immediately,  and  not  indirectly,  by  intervening  works  or 
lines.  It  was  so  held  in  Pennsylvania,  as  I  am  informed, 
under  similar  language  in  their  act  of  March,  1859,  and  the 
defect  was  cured  by  the  act  of  1861. 

Now  the  complainants  in  their  bill  aver,  that  there  is  no 
connection  or  continuity  of  "  works ;"  and  they  explain  how 
they  are  sei)arated.  That  the  works  of  the  United  Com- 
panies have  their  westerly  termini  at  Trenton,  Bordentown, 
and  Camden ;  that  the  works  of  the  Pennsylvania  Rail- 
road Company  have  their  easterly  termini  at  Mantua,  in 
that  state,  and  on  the  west  side  of  the  Delaware,  below 
Philadelphia;  and  that  the  works  of  the  contracting  parties 
were  necessarily,  separated  by  the  intervening  works  of 
other  companies,  between  Trenton  and  Mantua,  on  the  one 
hand,  and  by  the  river  Delaware  on  the  other.  This  physical 
separation  is  admitted  in  the  answer  of  the  corporate  defend- 
ants, and  by  their  counsel  in  argument.  But,  it  is  contended 
that,  because  the  United  Companies,  by  ownership  of  a  ma- 
jority of  the  stocks  of  the  intervening  bridge  and  railroad 
companies  between  Trenton  and  Mantua,  can  and  do  control 
those  companies,  and  transport  passengers  and  merchandise 
to  Mantua ;  and  also,  from  the  mouth  of  the  canal  at  Bor- 
dentown, and  from  the  westerly  terminus  of  the  Camden 
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and  Amboy  Railroad  at  Camden,  down  the  riveiv,  to  the 
Delaware  spur  of  the  Pennsylvania  road,  below  Philadelphia, 
and  that  in  this  way  a  business  connection  and  continuity  of 
traffic  exists  between  the  contracting  parties,  within  the  intent 
of  the  act. 

This  insistment  of  counsel  admits,  that  there  is  no  direct 
and  actual  continuity  and  connection  of  the  "works"  of  the 
United  Companies,  with  the  works  of  the  Pennsvlvania 
Company;  which,  in  my  judgment,  and  as  I  respectfully 
submit,  admits  that  there  is  no  such  connection  as  the  act 
requires.  The  "works"  of  the  companies  are  to  be  "contin- 
uous or  connected ;"  not  the  business  or  trafie,  over  other 
works  and  natural  highways.  The  works  of  other  compa- 
nies, and  the  Delaware  river,  which  actually  separate  them, 
cannot,  truthfully,  be  said  to ''connect"  them.  The  same 
things  cannot  perforin  directly  opposite  functions  at  the 
same  time.  Upon  this  principle,  the  works  of  the  United 
Companies  "form  continuous  and  connected  lines,"  with  one- 
half  the  railroads  and  canals  in  the  United  States,  and  all 
the  lands  on  either  side  of  the  Delaware,  and  thereby 
separated,  would  still  be  connected  by  it.  And  in  like 
manner,  the  New  Jersey  Railroad,  by  having  its  northern 
terminus  on  the  Hudson,  opposite  New  York,  would  "  form 
a  continuous  and  connected  line"  with  all  the  railroads 
which  terminate  at  that  city  and  its  surrounding  ^vaters ; 
and  would  be  connected  with  the  railroads  in  Europe  by  the 
Atlantic  ocean ! 

The  truth  is,  there  is  no  such  connection  or  continuity  of 
the  works  of  the  contracting  parties  as  the  act  obviously 
requires;  and  sophistry  can  not  prove  to  exist  that  which 
does  not  exist. 

I  respectfully  submit  that,  by  no  proper  rules  for  constru- 
ing statutes,  can  our  act  of  1870  be  held  to  authorize  the 
execution  of  the  lease  in  question.  Much  less  can  it  be  so 
construed,  upon  the  established  rules  for  construing  public 
grants  to  private  corporations,  by  which  doubt  defeats  the 
grant. 

Vol.  VII.  Q 
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II. 

In  the  next  place,  I  submit  that  the  act  of  March  17th, 
1870,  if  it  is  to  be  construed  as  autliorizing  the  United  Com- 
panies to  make  the  lease  in  question,  is,  as  against  dissenting 
stockholders  of  the  United  Companies,  invalid. 

■  As  preliminary  to  discussing  this  general  proposition,  I  call 
attention  to  the  statements  in  the  bill,  touching  the  charters 
of  those  companies. 

They  were  granted  in  1830  and  1832,  before  the  passage  of 
our  act  of  1846,  and  without  any  reservation  to  the  legislature 
of  the  power  to  alter  or  repeal.  They  are,  therefore,  irrepeal- 
able,  except  in  the  exercise  of  eminent  domain.  These  facts 
are  stated  in  the  bill  and  admitted  in  the  answer,  which  denies 
only  the  conclusions  of  law. 

I  also  call  attention  to  some  of  the  familiar  provisions  of 
those  charters,  to  the  effect :  that,  for  constructing  the  works 
of  the  companies,  the  moneys  shall  be  raised  and  paid  by  the 
stockholders,  upon  subscriptions  to  the  capital  stock ;  that 
the  shares  shall  be  personal  estate;  that  the  lands  across 
which  the  works  shall  be  located  may  be  taken  from  the 
owners  at  an  appraised  value  by  condemnation ;  that  the 
works,  when  completed,  shall  be  public  highways;  that  the 
state,  at  the  expiration  of  thirty  years  after  their  completion, 
may  take  them  at  an  appraised  value,  not  exceeding  cost, 
that  this  reserved  power  in  the  state  to  take  the  works  by 
subsequent  supplements,  has  since  been  extended  to  the  year 
1889;  that  the  affairs  of  the  companies  are  to  be  managed 
by  respective  boards  of  directors,  to  be  annually  chosen  by 
the  stockholders ;  and  that  the  net  profits  of  the  works  shall 
be  periodically  distributed  to  the  stockholders.  These  are, 
most  of  them,  the  ordinary  provisions  in  our  charters,  and  aire 
provisions  in  these. 

They  are  organic  provisions ;  in  reference  to  which  the 
charters  were  accepted,  the  companies  organized,  the  sub- 
scriptions to  the  stock  made  and  paid,  the  works  constructed 
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and  they  are,  in  part  at  least,  the  considerations  of  the  im- 
plied contracts  between  the  state  and  the  corporations,  and 
between  the  corporations  and  their  stockholders. 

In  the  granting  and  accepting  of  every  private  charter, 
there  is  incidental  to  it,  an  implied  contract  between  the 
state  and  corporation,  that,  unless  forfeited  for  some  wrong- 
ful act  or  omission,  it  shall  have  and  hold  all  the  corporate 
powers  and  franchises  granted,  according  to  the  provisions 
of  its  charter.  If  unlimited,  the  grant  is  perpetual.  If 
limited,  then  it  is  taken  subject  to  the  limitations,  whatever 
they  may  be.  This  contract,  like  every  other  valid  contract, 
on  principles  of  universal  law,  is  irrevocable,  except  by  the 
parties  to  it  or  their  representatives.  The  one  cannot  do  it 
without  the  other.  And,  under  our  constitutional  forms  of 
government,  it  is  sacredly  protected  against  legislative  vio- 
lation, by  the  provision  in  the  Constitution  of  l^ie  United 
States,  that  no  state  shall  pass  any  "  law  impairing  the  obli- 
gation of  contracts;"  and,  also,  by  the  similar  provision  in 
the  Constitution  of  this  state,  that  our  legislature  shall  not 
pass  any  "law  impairing  the  obligation  of  contracts."  The 
language  is  precisely  the  same  in  each.  The  one  is  a  para- 
mount prohibition  on  all  the  states;  the  other  is  a  prohibi- 
tion of  the  people  of  this  state  upon  their  own  legislature. 
It  is,  on  this  principle  of  universal  law  (that  contracts  are, 
in  their  nature,  irrevocable,  except  by  the  consent  of  the 
parties  to  them),  protected  from  violation  by  the  two-fold 
constitutional  prohibitions  mentioned,  that  no  state  of  this 
Union,  after  having  granted  a  charter  to  a  private  corpora- 
tion without  limitation  or  reservation,  can  repeal  or  alter  it 
in  any  of  its  material  parts,  without  the  consent  of  the  cor- 
poration, the  other  party  to  the  contract. 

There  is,  also,  in  the  accepting  of  every  private  charter  of 
incorporation,  and  the  organization  by  the  stockholders 
under  it,  an  implied  contract  between  the  corporation  itself 
and  its  stockholders,  to  the  effect  that  none  of  the  powers  or 
franchises  of  the  corporation,  or  any  of  its  corporate  prop- 
erty, shall  be  applied  or  used,  to  or  for  any  other  object  or 
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purpose  than  those  contemplated  or  authorized  by  the  charter. 
The  charter  constitutes  the  articles  of  the  corporation  i)art- 
nersliip  entered  into,  limiting  its  business  to  the  objects  con- 
templated ;  and  the  powers  and  funds  of  the  partners  can  be 
properly  applied  to  no  other  business.  Any  other  application 
of  thera  is  illegal,  outside  of  the  contract,  ulb^a  vires,  and 
liable  to  be  restrained  or  set  aside.  This  contract  is  also 
inviolable,  for  the  same  reason ;  and  protected,  in  the  same 
way,  as  the  contract  between  the  state  and  corporation. 

I.  In  considering  the  general  proposition — that  the  act  of 
1870  is  void  against  dissenting  stockholders — my  first  sub- 
ordinate proposition  is,  that  the  organic  provisions  of  the 
charters  of  the  United  Companies  are  irrepealable  and  unal- 
terable, either  directly  by  the  state,  or  indirectly  by  the  di- 
rectors, under  legislative  sanction,  without  the  consent  of 
the  companies  and  their  stockholders,  on  the  ground  that 
such  alteration  would  impair  the  obligation  of  the  implied 
contracts  contained  in  the  granting  of  their  charters,  con- 
trary to  the  Constitution  of  this  state,  and  of  the  United 
States.  Const.  U.  8.,  Art.  /,  §  10 ;  N.  J.  Const.  Art.  IV, 
§7,p?.3. 

It  is  unnecessary  to  argue  before  this  court,  that  what  the 
legislature  cannot  do  directly  it  cannot  do  indirectly.  In 
other  words,  that  it  cannot  authorize  others  to  do  what  it  is 
unable  to  do  itself. 

The  legislature  cannot  repeal  or  materially  alter  the 
charters  of  private  corporations,  without  the  consent  of  the 
companies  and  their  stockholders.  A.  &  A.  on  Corp.,  §  767, 
and  cases  cited. 

I  refer,  specially,  to  some  of  the  cases  in  this  state,  be- 
cause they  are  authoritative  on  the  action  of  this  court. 

The  case  of  Glover  v.  Powell,  decided  by  Chancellor  Wil- 
liamson in  1854,  was  touching  an  act  whicli  authorized  the 
cuttino-  of  a  dam,  without  the  consent  of  the  meadow  owners, 
across  the  mouth  of  Little  Timber  creek,  in  Camden  county, 
which  had  been  made  by  a  meadow  corporation,  created  in 
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1760.  In  reference  to  that  act  the  learned  Chancellor  said  : 
"The  act  of  the  legislature,  passed  the  17th  March,  1854, 
which  authorizes  and  requires  the  township  committee  of  the 
township  of  Union  to  remove  the  dam,  is  in  violation  of  the 
Constitution  of  the  United  States,  which  declares  that  no 
state  shall  pass  *  *  any  law  impairing  the  obligation  of 
contracts.  *  *  *  In  the  Dartmouth  College  case,  Jus- 
tice Story  remarks  :  '  A  grant  of  a  franchise  is  not,  in  point 
of  principle,  distinguishable  from  a  grant  of  any  other  prop- 
erty. If,  therefore,  this  charter  were  a  pure  donation  when 
the  grant  was  completed  and  accepted  by  the  grantors,  it 
involved  a  contract  that  the  grantees  should  hold,  and  the 
grantors  should  not  resume  the  grant,  as  much  as  if  it  had 
been  founded  on  the  most  valuable  consideration.'  *  *  * 
It  is  in  violation  of  good  faith  ;  it  impairs  the  obligation  of 
a  contract  which  has  been  enjoyed  to  the  mutual  benefit  of 
both  parties ;  and  it  is,  therefore,  repugnant  to  the  Constitu- 
tion of  the  United  States.  It  is  in  direct  conflict  with  re- 
peated judicial  decisions,  declaring  similar  acts  void."  2 
Stookt.  211,  228,  '9. 

In  the  case  of  the  Joint  Companies  v.  the  Raritan  and  Del- 
aware Bay  Railroad  Company,  in  1863,  Chancellor  Green 
said,  in  reference  to  the  franchises  of  those  companies : 
^'  The  right  of  an  incorporated  company  to  be  protected  in 
the  enjoyment  of  their  franchises,  and  the  duty  of  tiie  court 
of  equity,  by  the  exercise  of  its  restraining  power,  to  afford 
such  protection,  are  familiar  doctrines  of  this  court.  These 
principles  have  been  so  often  declared,  and  are  so  constantly 
recognized  in  practice,  as  to  render  their  re-affirmance,  or  the 
citation  of  authorities  in  their  support,  an  unnecessary  for- 
mality. They  are  freely  conceded  as  the  recognized  law  of 
the  court."     1  O.  E.  Green  ^Q\ . 

The  decree  of  the  Chancellor,  based  on  this  doctrine,  was 
affirmed  on  appeal  to  the  Court  of  Errors.     3  Ibid.  565. 

And  in  the  more  recent  case,  to  which  I  shall  have  occasion 
again  to  revert,  of  ZahrisUe  v.  the  Hackensach  and  New 
York   Railroad   Comjxcmj,  your    honor,  holding  this  court, 
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said  :  "  Since  the  Dartmouth  College  ease,  in  the  Supreme 
Court  of  the  United  States,  the  doctrine  has  been  considered 
firmly  established,  and  been  confirmed  by  repeated  decisions, 
both  in  that  court  and  the  state  courts,  that  a  charter 
granted  by  the  legislature  to  a  corporation,  is  a  contract 
between  the  state  and  the  corporators  ;  and  that  the  state  can 
pass  no  act  to  take  away  or  impair  any  of  the  franchises  or 
privileges  granted  by  it."     3  C.  E.  Green  183. 

These  New  Jersey  cases  will  be  acknowledged  as  authority 
by  this  court.     They  require  no  argument  to  apply  them. 

II.  My  second  subordinate  proposition  is,  that  the  act  of 
1870  is  void  as  against  the  complainants,  at  least ;  because  it 
attempts  to  grant  new  and  extraordinary  powers  to  the 
directors,  by  contracts  with  other  corporations,  materially  to 
alter  the  charters  of  the  United  Companies ;  to  vest  the  prop- 
erty and  control  of  all  their  corporate  franchises  and  property 
in  those  corporations  ;  to  limit  the  income  of  the  stockholders 
to  a  fixed  rent  instead  of  the  total  earnings  ;  and,  in  fact, 
practically  to  annihilate  the  United  Companies  themselves ; 
and  yet  that  act  has  never  been  accepted,  either  by  said  United 
Comi)anies,  in  tlieir  corporate  capacity,  nor  by  their  respective 
stockholders. 

In  considering  this  proposition,  I  lay  out  of  view  the 
claimed  consent  of  two-thirds  in  interest  of  the  stockholders, 
because  such  allegation  is,  in  no  sense,  responsive  to  the  bill, 
and  is  now  denied  by  the  complainants.  It  cannot,  there- 
fore, be  considered  on  this  motion  for  an  injunction,  on  bill 
and  answer  alone. 

1.  In  support  of  this  proposition,  I  first  direct  your  honor's 
attention  to  the  fact,  that  the  non-acceptance  of  the  act  by  the 
companies  and  the  stockholders,  and  the  positive  dissent  to  it 
by  the  complainants,  is  expressly  averred  in  the  bill. 

Besides  the  general  oath  of  all  the  complainants  to  the 
truth  of  the  bill,  each  has,  by  special  affidavit,  sworn  or 
affirmed  that  he  has  never,  in  any  way,  assented  to  the  act ; 
and  that  they  respectively  believe  that   it   has   never   been 
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accepted  by,  or  presented  to  the  directors  or  stockholders  of 
either  company  for  acceptance.  Mr.  Forker,  one  of  the  com- 
plainants, in  his  affidavit,  swears  that  at  a  joint  meeting  of  all 
the  directors,  they  refused  to  call  a  meeting  of  the  stockhold- 
ers ;  and  that  no  meeting  has  ever  been  called. 

The  only  answer  to  the  averments  in  the  bill,  and  affidavits 
annexed,  is  to  the  effect  that  the  act  was  submitted  to  the 
joint  meeting,  or  joint  board  of  directors,  consisting  of  the 
directors  of  all  the  boards,  and  accepted  by  a  large  nuijority 
of  the  joint  board ;  and  that  the  stockholders  of  the  several 
United  Companies,  on  personal  solicitation,  to  the  extent  of 
two-thirds  in  value,  have  consented  to  the  act.  But  when,  or 
in  what  form  the  assent  of  even  the  joint  board  was  given, 
or  the  assent  of  the  individual  stockholders,  is  not  stated  or 
made  to  appear,  except  by  the  resolution  of  the  joint  board, 
recommending  the  leasing  of  the  works  to  the  Pennsylvania 
Railroad  Company  for  nine  hundred  and  ninety-nine  years; 
and  by  the  production  of  some  rolls  of  paper,  which  counsel 
say  contains  the  assent  of  two-thirds  in  value  of  the  stock- 
holders of  the  lease. 

Suppose  all  this  to  be  true  (which  is  more  than  apocryphal,) 
yet  it  is  no  consent  to  the  act  of  1870.  It  would  be,  at  most, 
but  a  simple  consent  to  the  execution  of'  the  lease  to  the 
Pennsylvania  Railroad  Company — the  performance  of  a 
single  act  of  assumed  power  under  the  statute — not  an  accept- 
ance of  the  statute  itself  as  a  part  of  their  charters,  under 
and  by  virtue  of  which  the  directors  may  go  on,  indefinitely, 
in  contracting  and  uncontracting,  Avith  pretty  much  all  the 
raih'oad  and  canal  corporations  in  the  world !  The  act,  I 
respectfully  submit,  must  be  accepted  in  whole,  and  in  facti 
so  as  to  become,  in  all  its  parts,  a  portion  of  the  charters 
under  and  by  virtue  of  which  the  powers  of  contracting,  con- 
ferred by  it  on  the  directors,  can  be  repeated  at  pleasure,  or 
else  not  at  all.  It  cannot  be  accepted  or  used  to  justify  a 
single  contract  under  it,  and  then  held  in  abeyance  or  rejected, 
as  to  all  others. 

But  I  deny  that  the  joint  board,  as  such,  has  any  power 
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whatever,  either  to  consent  or  dissent  to  the  act.  It  has  not, 
and  cannot  have,  any  power  to  consent  to  an  alteration  of 
the  charters  of  the  respective  companies,  much  less  to  their 
surrender  or  annihilation.  If  it  has  such  powers,  where  and 
how  did  it  acquire  them  ?  We  have  not  been  advised  of 
this,  as  yet,  eitlier  by  the  answer  or  arguments  of  defendants' 
counsel. 

But  again :  the  answer  of  the  defendants  is  in  no  sense 
responsive  to  the  bill.  The  bill  avers  "  that  the  said  act  has 
never  been  submitted  to  the  board  of  directors  of  either  of 
the  said  United  Companies,  or  to  the  stockholders  of  either 
for  acceptance ;  nor  has  it  ever  been  accepted  or  acquiesced 
in  by  either  of  said  companies.  There  is  no  averment  in  the 
bill  that  the  act  had  never  been  presented  to,  or  accepted 
by,  the  joint  board  of  directors ;  nor  that  it  had  never,  on 
personal  solicitation,  been  presented  to  or  accepted  by  two- 
thirds  in  value  of  the  stockholders.  The  bill  charges  that 
the  act  had  never  been  acted  upon  by  'the  separate  board 
of  directors  of  either  company  j  or  by  the  stockholders,  as 
a  body,  of  either;  or  accepted  or  acquiesced  in  by  the  com- 
plainants. The  omission  to  answer  any  of  these  charges  is, 
upon  this  motion,  an  admission  of  their  truth,  and  I  shall  so 
consider  it. 

2.  The  joint  board  of  directors  has  no  control  over  the 
organization,  or  life  of  either  of  the  United  Companies.  The 
majority,  or  the  whole,  as  such,  of  the  joint  board,  have  no 
power  to  alter  the  organism  of  the  United  Companies ;  much 
less  to  enter  into  contracts  for  their  annihilation  or  dissolu- 
tion. The  article  of  agreement,  uniting  the  United  Com- 
panies, simply  provides  that  the  directors  of  the  said 
companies  "shall  meet  in  joint  board,  *  *  and  jointly 
transact,  manage,  and  conduct  the  business  of  the  parties 
hereto."  It  is  simply  a  business  meeting  for  directing  the 
ordinary  business  of  the  companies;  a  kind  of  committee  of 
the  whole,  with  powers  of  general  supervision.  And  the  act 
of  1867  confirming  this  contract  of  union,  expressly  provides 
that  "  the  organization  and  election  of  directors  of  the  several 
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companies,  shall  remain  distinct ;  and  the  provisions  of  their 
respective  charters,  with  all  the  restrictions  and  liabilities 
therein  contained,  except  as  necessarily  modified  by  such  con- 
solidation, shall  continue  in  force." 

The  joint  board  is  no  corporation  ;  it  has  no  common  seal ; 
no  corporate  powers  or  franchises ;  it  represents  no  corpora- 
tion. It  is  simply  a  joint  meeting  of  the  directors  of  the 
three  companies,  which,  for  the  transaction  of  a  common 
business  in  which  they  have,  by  a  sort  of  corporation  part- 
nership, embarked,  united  themselves  for  the  simple  pur- 
pose of  giving  their  united  energies  to  that  business.  As 
a  joint  meeting,  they  have  no  more  power  over  the  consti- 
tutional organism  of  each  other,  or  over  the  corjjorate  ex- 
istence of  either  of  its  members,  than  a  firm,  composed  of 
three  individuals,  and  can  no  more  change,  or  destroy  the 
separate  physical  existence  of  each  other.  It  seems  to  me 
perfectly  clear,  that  taking  everything  alleged  in  defendants' 
answer,  the  act  of  1870  has  never  been  in  fact  or  legal  effect, 
presented  to  or  accepted  by  either  of  the  United  Companies, 
or  the  stockholders  of  either,  much  less  to  or  by  either  of  the 
complainants.  It  is,  therefore,  for  the  want  of  such  accept- 
ance, no  part  of  the  charters  of  either  of  the  United  Com- 
panies, and  void.     No  law. 

The  charters  of  the  United  Companies  were  passed  some 
fifteen  years  before  the  passage  of  our  general  net  <»f  1846, 
concerning  corporations ;  which  enacts,  in  substance,  that  the 
charter  of  every  corporation  thereafter  granted,  shall  be  sub- 
ject to  alteration,  suspension  and  repeal,  in  the  discretion  of 
the  legislature.  Two  of  the  charters  were  granted  in  1831, 
and  the  other  in  1832.  They  are  not,  therefore,  affected  by 
that  act. 

Neither  of  the  charters  reserves  any  power  to  the  legisla- 
ture of  alteration  or  repeal,  and  neither  is  subject  to  any 
limitation,  except  the  power  reserved  to  the  state,  to  take 
the  works  at  a  prescribed  time,  now  fixed  in  the  year  1889, 
at  an  appraised  value,  not  exceeding  cost.  Subject  then 
only  to  this  limitation  in  favor  of  the  state,  they  are  per- 
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petual,  and  cannot  be  altered  or  repealed  without  the  consent 
of  the  companies.  The  consent  can  only  be  made  by  some 
act  or  acts  of  the  com])anios,  amounting  to  an  acceptance 
of  the  act  altering  their  charters.  The  corporation  or  legal 
entity,  and  the  stockholders,  who  are  the  corporators,  together, 
constitute  the  companies.  The  corporation  and  its  directors, 
or  managers,  hold  the  legal  title  to  the  franchises  and  cor- 
porate property,  and  are  the  trustees.  The  stockholders, 
whose  money  paid  for  the  franchises  and  property,  are  the 
beneficial  owners ;  the  cestuis  que  trust  for  whose  use  the 
property  is  held  and  managed.  The  two — the  trustees  and 
cestuis  que  trust — holding  together  the  whole  estate,  legal  and 
equitable,  are  the  company ;  and  hence  it  is,  that  to  constitute 
an  acceptance  to  any  alteration  in  the  charter,  they  must  both 
consent. 

A.  &  A.  on  Corp.,  §§  81-82  and  cases  cited.  I  refer  also 
to  Lincoln  &  Ken.  Bank  v.  Richardson,  1  Maine  79';  Galena 
&  Ch.  R.  Co.  V.  Appleby,  28  111.  283 ;  M.  River  B.  Co.  v. 
Zimmer,  20  111.  654  ;  Winter  v.  Muscogee  R.  Co.,  11  Georgia 
438. 

These  authorities  fully  sustain  the  point  stated,  that  an  ac- 
ceptance by  the  corporation  and  stockholders  to  any  material 
alteration  in  the  charter  of  a  private  corporation  is  necessary. 
I,  therefore,  submit  that  for  the  want  of  such  acceptance  the 
act  of  1870  is  void. 

III.  Failing  to  convince  the  court  that  the  acceptance  of 
the  act  of  1870,  by  the  respective  United  Companies  and  their 
stockholders  is  necessary,  and  that  they  have  not  accepted 
it ;  my  next  subordinate  proposition  is,  that  that  act  is  void 
against  the  complainants,  on  the  ground  that  it  impairs  the 
obligation  of  the  implied  contract  between  the  United  Com- 
panies and  their  stockholders,  to  the  effect  that  none  of  their 
corporate  franchises,  powers  or  pro{)erty  shall  be  applied  or 
used,  to  or  for  any  object  or  purpose  not  contemplated  or 
authorized  by  their  charters,  by  authorizing  or  attempting 
to   authorize  (that    being   the    construction    of  the   act)  the 
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directors  to  execute  the  lease  in  question,  without  the  consent 
of  all  the  stockholders. 

Assuming  the  existence  of  such  a  contract,  without  refer- 
ence to  the  authorities  with  wliich  the  books  are  saturated, 
the  question  presented  by  the  proposition  is  :  Is  it  competent 
for  the  legislature  to  authorize  the  directors,  with  the  consent 
of  two-thirds  only  of  the  stockholders,  to  execute  the  lease  in 
question  ? 

It  certainly  is  not  competent  for  the  legislature  so  to  do, 
if  such  would  impair  the  obligation  of  that  contract;  for  the 
legislature  is  prohibited,  both  by  the  Constitution  of  this 
state  and  of  the  United  States,  from  {)assing  "  any  law  im- 
pairing the  obligation  of  contracts."  What  then  is  the  con- 
tract? 

It  is  a  contract  between  the  companies  and  their  stockholders. 
Not  with  two-thirds  of  the  stockholders,  or  any  number  less 
than  the  whole,  but  with  all,  every  one ;  as  much  with  one 
as  the  other.  The  contract  is  with  them,  jointly  and  severally. 
Each  one  is  a  contractor,  as  much  as  any  other  one,  or  all  the 
stockholders  ;  and  on  the  faith  of  his  contract,  each  one  has 
invested  his  money,  and  that  is  the  contract  protected  by  the 
constitutional  provisions  to  which  I  have  referred,  and  to  im- 
pair which  would  certainly  be  an  infraction  of  those  constitu- 
tions. A  contract  by  A  with  B  and  C  cannot  be  revoked  or 
altered  by  A,  with  either  B  or  C,  without  the  other.  The 
parties  only,  or  their  representatives,  who  made  the  contract, 
can  unmake  or  alter  it. 

Again  :  the  contract  is  that  the  corporate  franchises,  powers 
and  property  procured  by  the  moneys  of  the  stockholders, 
shall  not  be  applied  to  any  other  objects  or  purposes  than 
those  provided  for  in  their  charters.  The  stockholders  agree 
to  embark  or  invest  their  money  in  a  particular  enter j)rise, 
specified  and  provided  for  in  their  charters.  That  is  their 
contract.  To  use  or  apply  their  money,  or  the  property  pro- 
cured by  it,  in  any  other  enterprise,  or  any  other  way  than 
contemplated  in  their  charters,  would  be  a  violation  of  that 
contract — an  impairing  of  it  within  the  meaning  of  the  Con- 


264  CASES  IN  CHANCERY. 

Black  V,  Delaware  and  Earltan  Canal  Co. 

stitution.  This  the  legislature  is  not  competent  to  do,  or 
authorize  to  be  done,  without  tlie  consent  of  all  the  stock- 
holders ;  for  the  same  reason  that  I  have  already  stated, 
touching  the  other  branch  of  the  contract.  The  money  and 
other  property  belong  to  the  stockholders.  Each  has  an 
estate  in  it  in  the  ratio  of  his  amount  of  stock,  and  neither 
can  be  deprived  of  his  i)roperty  without  his  own  individual 
consent,  any  more  than  one  of  several  joint  tenants,  or 
tenants  in  common  of  lands,  can  be  deprived  of  his  estate, 
however  small,  by  the  action  or  consent  of  any  or  all  the 
others. 

I  submit,  therefore,  that  upon  the  well  established  princi- 
ples of  the  rights  of  property  and  constitutional  law,  it  is  not 
competent  for  the  legislature  to  make,  or  authorize  the  direc- 
tors of  the  United  Companies  to  make,  by  contract  or  other- 
wise, any  alterations  in  their  charters,  or  apply  the  corporate 
franchises,  powers  and  property  to  any  other  use  or  jnirpose 
than  contemj)lated  and  provided  for  in  their  charters,  without 
the  consent  of  nil  their  stockholders. 

Having  defined,  and,  to  some  extent,  elucidated  the  char- 
acter of  the  implied  contract  between  an  incorporated  company 
and  its  stockholders,  I  proceed  to  discuss  more  particularly 
the  question  now  being  considered  : 

Is  it  competent  for  the  legislature  to  authorize  the  directors 
of  the  United  Companies,  with  the  assent  of  two-thirds  only 
of  their  stockholders,  to  execute  the  lease  in  question  ? 

1.  The  act  of  1870  does  not  in  terms  direct  or  authorize 
the  execution  of  the  lease.  It  is  in  general  terms,  without 
express  reference  to  any  particular  contract  or  company. 
But  assuming  that  I  have  endeavored  to  disprove,  that  it 
can  be  construed  to  extend  to  the  Pennsylvania  Railroad 
Company,  then  it  authorizes  the  United  Companies  to  make 
with  it,  for  connection  or  consolidation  of  their  business,  such 
"  agreement,  contract,  lease  or  otherwise,"  as  they  may  deem 
expedient.  Under  this  general  power,  those  directors  propose 
to  execute  the  lease  in  question.  This  brings  up  the  question 
stated. 
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It  is  too  clear  to  require  argument  or  reference  to  authori- 
ties to  prove  or  establish  before  this  court,  that  if  the  legis- 
lature could  not,  by  direct  enactment,  direct  or  authorize  the 
execution  of  the  lease,  it  cannot  do  so  indirectly  by  giving 
authority  to  the  United  Companies.  What  it  cannot  do 
directly,  it  cannot  authorize  another  to  do.  The  question 
then  is  reduced  to  this :  Can  the  legislature  directly,  by 
special  enactment,  authorize  the  directors  of  the  United  Com- 
panies, upon  obtaining  the  consent  of  two-thirds  of  the  stock- 
holders, to  execute  the  lease  in  question,  against  the  dissent  of 
the  remaining  stockholders,  or  any  number  of  them  ?  I 
maintain  that  it  cannot. 

2.  There  is  no  difference  in  principle  between  obtaining 
the  consent  of  two-thirds  of  the  stockholders  and  obtaining 
simply  that  of  a  majority  of  them.  If  two-thirds  can  control 
the  other  one-third,  then  upon  the  same  ])rinciple  a  majority 
of  the  stockholders  can  control  the  minority.  This  is  ad- 
mitted by  counsel  on  the  other  side.  If  a  majority  cannot 
control  all  the  minority,  it  cannot  control  any  of  them ;  and 
I  maintain,  and  I  submit,  that  it  is  well  settled  upon  prin- 
ciple and  authority  that  it  is  not  a  question  of  majority  or 
minority  of  the  voices,  or  extent  of  interests,  or  opinions  of 
stockholders,  but  a  question  of  property  without  regard  to 
value  based  on  the  contract  of  each  individual  stockholder 
with  the  corporation,  as  I  have  already  defined  it.  Each  one 
must  answer  for  himself,  and  not  any  number,  or  all  others 
of  the  stockholders,  for  him.  His  own  will  is  the  law  ;  and 
his  own  estimate  of  value,  and  what  he  will  do  or  have  done 
with  his  own  property,  is  a  question  belonging  exclusively  to 
himself.  He  can  "do  what  he  will  with  his  own."  It  is  his 
own  property,  and  not  the  property  of  another,  and  he  cannot 
be  disturbed  in  its  enjoyment,  except  in  the  exercise  of  the 
right  of  "  eminent  domain." 

3.  Before  referring  directly  to  the  authorities  sustaining 
this  position,  I  have  simply  to  suggest  that  if  this  is  a  right 
of  property,  based  on  the  contract  as  I  have  stated  it,  be- 
tween the  stockholders  and  the  corporation,  then  it  is  pro- 
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tected  by  the  constitutional  prohibitions  to  which  I  have 
referred,  from  being  impaired  by  the  legislature;  and,  con- 
sequently, that  the  act  of  1870,  so  far  as  it  attempts  to  sub- 
ject it  to  the  control  of  two-thirds  of  the  stockholders,  is 
void. 

"  If  a  majority  of  a  railway  company  obtain  an  alteration 
<»f  their  charter,  which  is  fundamental,  as  to  enable  them  to 
build  an  extension  to  their  road,  any  shareholder  who  has 
not  assented  to  the  act  may  restrain  the  company  from 
applying  the  funds  of  the  original  organization  to  the  exten- 
sion." 1  Bed/,  on  Railw.  {Ath  ed.)  p.  196;  Stevens  v,  B. 
&  B.  B.  Co.,  29  Vt.  562. 

Touching  the  luiconstitutionality  of  a  law,  so  far  as  it 
interferes  with  the  property  right  of  each  individual  stock- 
holder :  see  the  opinion  of  Mr.  Justice  Davis,  in  the  Supreme 
Court  of  the  United  States,  in  the  case  of  Clearwater  v.  Mer- 
edith, 1  Wall.  39. 

And  upon  this  point  your  honor  held  that,  even  under  a 
charter  which  reserved  to  the  legislature  the  power  "  at  any 
time  to  alter,  modify,  or  repeal "  the  charter,  it  had  no 
power,  against  the  rights  of  a  single  dissenting  stockholder, 
to  authorize  the  use  of  the  corporate  franchises  and  powers 
to  the  extension  of  the  road.  Zabriskie  v.  The  Hack.  &  N. 
Y.  B.  Co.,  3  a  E.  Green  191-2. 

It  is  perfectly  clear,  on  principle  and  authority,  that  if  the 
act,  without  the  provision  requiring  the  assent  of  two-thirds 
in  value  of  the  stockholders  to  authorize  the  contract,  would 
be  unconstitutional,  it  is  equally  so  with  it.  The  only  ques- 
tion then  is,  whether  the  contract  between  the  corporation 
and  tlie  stockholders,  to  the  effect  that  the  corporate  fran- 
chises and  property  shall  not  be  api^lied  to  any  other  than 
the  objects  and  purposes  contemplated  and  provided  for  in 
the  charter,  is  impliedly  qualified,  so  that  a  majority  of  the 
stockholders,  as  to  such  contracts,  can  control  the  minority? 
I  now  proceed  to  show  that  the  whole  scope  of  authority  is 
against  such  qualification. 
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4.  The  doctrine  of  ultj'a  vires  is  more  fully  discussed  in  the 
first  volume  of  Redfield  on  Railways,  and  the  authorities,  both 
in  England  and  this  country,  referred  to,  than  in  any  book  T 
have  consulted. 

He  says :  "  There  can  be  no  doubt  that  subscribers  to  the 
stock  of  a  railway  company  are  released  from  their  obliga- 
tions to  pay  calls,  by  a  fundamental  alteration  of  their 
charter.  This  is  so  undeniable  and  so  familiar  a  principle^ 
m  the  general  law  of  partnership,  as  not  to  require  confirma- 
tion here.  *  *  *  Every  owner  of  the  shares  expects  and 
stipulates  with  the  other  owners,  as  a  corporate  body,  to  pay 
them  his  proportion  of  the  expenses,  which  a  majority  may 
please  to  incur,  in  the  prosecution  of  the  particular  objects  of 
the  corporation.  To  make  a  valid  change  in  this  special  con- 
tract, as  in  any  other,  the  consent  of  both  parties  is  indispen- 
sable. *  *  *  If  a  majority  of  a  railway  company  obtain 
an  alteration  of  their  charter,  which  is  fundamental,  as  to 
enable  them  to  build  an  extension  of  their  road,  any  share- 
holder who  has  not  assented  to  the  act,  may  restrain  the  com- 
pany, by  injunction,  from  applying  the  funds  of  the  original 
organization  to  the  extension."     P.  196,  §  56. 

To  the  same  effect  is  the  doctrine  laid  down  by  Angell  & 
Ames  on  Corp.,  p.  414,  §  391,  and  cases  cited. 

But,  without  multiplying  special  references  to  authorities 
in  other  states,  I  come  directly  to  our  own.  I  refer,  first,  to 
the  familiar  case,  decided  in  1853,  of  Kean  v.  Johnston,  1 
StocU.  401. 

That  was  a  case  almost  identical  with  the  present,  excej)t 
that  it  was  an  attempt  to  directly  amalgamate  or  consolidate 
two  domestic  cor{)orations,  under  a  special  act,  authorizing 
it  by  special  reference  to  the  corporations;  instead  of  accom- 
plishing the  same  thing,  in  substance,  between  the  United 
Companies  of  this  state,  with  a  Pennsylvania  corporation, 
indirectly,  by  a  contract  or  lease,  under  an  act  confirming, 
ill  advance,  any  contract  or  lease  for  consolidation  or  ar- 
rangement   in    business    the    said    United    Companies  should 


268  CASES  IN  CHANCERY. 

Black  V.  Delaware  and  Karitan  Canal  Co. 

make.  Tliat  case  had  the  merit  of  candor.  So  much  cannot 
be  said,  truthfully,  of  this. 

A  railroad,  under  a  special  charter,  had  been  constructed 
from  Elizabethtown  to  Somerville.  Another  company  had 
been  chartered  by  a  different  name,  to  construct  another  road 
from  Somerville  to  the  Delaware  river,  opposite  Easton,  in 
Pennsylvania.  This  company,  by  its  charter,  was  specially 
authorized  to  purchase  the  Elizabethtown  and  Somerville 
road,  so  as  to  make  a  continuous  line  across  the  state ;  and 
that,  on  the  purchase  being  effected,  the  two  roads  were  to 
become  consolidated  into  one,  by  the  name  of  the  Central 
Railroad  Company  of  New  Jersey.  An  agreement  for  the 
purchase  was  entered  into  between  the  companies;  and  Col. 
Kean,  a  single  stockholder  in  the  original  road,  filed  his  bill 
to  set  aside  the  agreement,  and  to  restrain  all  farther  proceed- 
ings under  it.  The  then  Chancellor  (Williamson)  being  inter- 
ested, referred  the  case,  on  demurrer  to  the  bill,  to  Master 
Parker,  on  whose  opinion  the  demurrer  was  overruled.  It 
was  elaborately  argued  by  able  counsel. 

The  opinion  of  the  master  is  of  marked  ability.  I  read  a 
small  portion  of  it,  relating  to  the  point  now  being  considered. 

Referrino;  to  the  rights  of  the  stockholders  in  the  Eliza- 
bethtown  road,  the  master  says  : 

"As  stockholders,  they  own  the  road  in  common,  to  be 
employed  in  specified  uses.  Each  owns  a  share  in  the  whole, 
and  is  to  have  a  proportionate  share  in  the  profits.  They 
have  invested  a  portion  of  their  capital  in  it,  and  in  it  alone. 
They  have  a  right  in  the  road,  and  in  every  dollar  it  earns. 
The  directors  are  their  trustees,  to  employ  the  joint  capital  in 
the  management  of  the  road,  and  the  road  only,  to  the  end 
that  from  the  investment  the  stockholders  have  chosen,  they 
may  reap  the  contemplated  profits ;  and  this  is  the  agreement 
of  the  stockholders  among  themselves.  1  hey  each  contract 
with  the  other  that  their  money  shall  be  so  employed.  What 
the  majority  determine,  within  the  scope  of  this  mutual 
contract,  they  each  agree  to  abide  by ;  but  there  their  mu- 
tual contract  ends,  and   no  majority,  however  large,  has  a 
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right  to  divert  one  cent  of  the  joint  capital  to  any  purpose 
not  contemplated  with,  and  growing  out  of  this  original,  fun- 
damental, joint  intention."     1  Stocht.  407,  408. 

But  I  come  for  the  settlement  of  this  fundamental  princi- 
ple, still  more  closely,  and,  if  possible,  more  authoritatively, 
square  into  this  court,  held  by  the  same  distinguished  jurist 
whom  I  now  address  ;  and  I  adopt  his  very  language,  in  1867, 
in  the  case  of  Zabrishie  v.  The  Hackensack  and  New  Vo7'k 
Railroad  Company. 

"  It  Ls  settled,"  says  your  Honor,  "  upon  the  principles  of 
the  common  law,  in  this  state,  and  most  of  the  states  of  the 
Union,  that  when  a  number  of  persons  associate  themselves 
as  partners,  for  a  business  and  time  specified  in  the  agree- 
ment, or  become  members  of  a  corporation  for  definite  pur- 
poses and  objects  specified  in  their  ciiarter,  which,  in  such 
case,  is  their  contract,  and  for  a  time  settled  by  it,  that  the 
objects  and  business  of  the  partnership  or  corporators  cannot 
be  changed,  or  abandoned,  or  sold  out,  within  the  time  speci- 
fied, Avithout  the  consent  of  all  the  partners  or  corporators; 
one  partner  or  corporator,  however  small  his  interest,  can 
prevent  it.  And  this  is  so,  although  by  law  a  majority  in 
either  case  can  control  or  manage  the  business  against  the 
will  and  interest  of  the  minority,  so  long  as  it  is  within  the 
scope  of  the  partnership  or  charter." 

"  This  rule  is  founded  on  principle,  the  great  principle  of 
protecting  every  man  and  his  property  by  contracts  entered 
into ;  a  guiding  principle  in  all  right  legislation,  and  incor- 
porated into  the  Constitution  of  the  United  States,  and  of 
almost  every  other  state  in  the  Union.  And  the  rule  is  not 
changed,  because  the  new  business  or  enterprise  proposed  is 
allowed  by  law,  or  has  been  made  lawful  since  the  association 
was  formed."     3  O.  E.  Gh-een  183,  '4. 

It  is  this  inherent  right  of  private  property,  which  will 
not  tolerate,  "without  destruction,  any  qualification  other  than 
the  right  of  eminent  domain  ;  doubly  protected  by  constitu- 
tional prohibitions  against  legislative  action ;  and  thus  enun- 
ciated in  this  house,  in  words  w^orthy  of  being  written  in 

Vol.  VII.  R 
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letters  of  gold ;  on  which  I  rely  to  arrest  the  contemplated 
sacrifice  of  the  rights  of  private  property,  aimed  at  by  the 
execution  of  the  lease  in  question. 

See  also  Bank  of  Perm.  v.  Comm.,  7  Han-is  151. 

In  perfect  harmony  with  the  American  decisions  are  those 
of  England,  in  tlie  appreciation  aad  unswerving  protection  of 
this  great  principle  of  private  property.  All  tlie  leading 
English  cases  are  referred  to  in  the  recent  work  of  Hodges 
on  Hallways,  not  yet  published  in  tliis  country.  See  pages 
61  to  81. 

There  is  this  distinction  to  be  observed  between  the 
English  cases  and  the  American.  Parliament  is  omnipotent, 
unrestrained  by  any  actual  constitutional  prohibition ;  so 
that,  in  case  of  an  act  of  Parliament  positively  directing  a 
thing  to  be  done,  it  controls  the  courts.  Hence,  the  English 
cases  can  harmonize  with  ours  only  where  there  is  no  such 
positive  act. 

With  but  very  few  exceptions,  all  the  authorities  in  Eng- 
land and  in  this  country,  are  to  the  effect  that  every  share- 
holder in  an  incorporated  company,  when  not  otherwise 
specially  provided  in  the  charter,  has  a  special  property 
interest,  founded  upon  contract,  represented  by  his  share  of 
the  stock,  which,  in  law  and  equity,  gives  him  a  right  to 
require  the  corporate  property  and  franchises  to  be  kept  to 
the  chartered  uses  of  the  corporation  ;  and  that  a  Court  of 
Chancery,  on  application  by  one,  or  any  other  number  of  the 
stockholders,  will  restrain  their  application  to  any  other 
uses. 

A  single  stockholder  out  of  six  hundred,  having  five  hun- 
dred and  ninety-nine  against  him,  says  Vice-Chancellor 
Kindersley,  may  come  into  a  court  of  equity  and  restrain 
any  unauthorized  use  of  the  corporate  property  or  credit, 
however  profitable  the  use,  by  simply  saying,  "that  is  not 
our.  contract  among  ourselves."  1  Br.  &  Sm.  794.  Master 
Parker,  in  the  case  of  Kean  v.  Johnston,  in  this  state,  touching 
a  case  very  much  like  the  present,  said  :  "Each  shareholder' 
may  simply  say,  '  nan  haec  in  federa  veni.' "      And  your 
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Honor,  in  the  case  of  the  Hackensack  and  New  York  Rail- 
road, declared  that  "  one  partner,  or  corporator,  however 
small  his  interest,"  is  sufficient ;  and  that  the  rule  is  founded 
on  the  great  principle  of  protecting  every  man  in  the  enjoy- 
ment of  his  property.  And  the  Chief  Justice  of  Pennsylvania 
shuts  the  door  against  every  possible  disregard  of  the  rule,  by 
averring  tliat  no  judge  who  has  a  decent  respect  for  the  prin- 
ciple of  stare  decisis,  can  deny  that  it  is  immutably  established. 
7  Harris  151. 

If  it  is  settled  that  private  corporations  have  no  right  or 
power  to  apply  their  corporate  franchises  and  property  to 
objects  or  purposes  not  contemplated  and  provided  for  in 
their  charters ;  and  that  any  stockholder  can  restrain  any 
attempt'so  to  apply  them ;  it  remains  only  to  determine,  on 
the  point  now  being  considered,  whether  the  execution  of 
the  lease  in  question  is  within  the  objects  and  purposes  con- 
templated and  provided  for  in  the  charters  of  the  United 
Companies. 

The  only  objects  and  purposes  of  those  companies,  now 
considered  as  one  company,  and  the  only  ones  declared  or 
provided  for  iu  their  charters,  were  to  make,  maintain,  and 
operate,  across  the  state  of  New  Jersey,  a  distance  of  about 
ninety  miles,  complete  and  expeditious  lines  of  travel  and 
transportation,  by  railroads  and  canal,  between  the  cities  of 
New  York  and  Philadelphia  ;  without  any  pretence  of  power 
or  object  of  extending  those  lines,  by  contract  or  otherwise, 
or  of  co-operating  in  any  scheme  for  the  extension  of  those 
lines  westward,  across  the  state  of  Pennsylvania,  three  hun- 
dred miles,  to  Pittsburg  ;  much  less,  across  the  continent  of 
North  America,  three  thousand  miles,  to  the  Pacific  ocean. 
In  the  simple  venture  of  traversing  the  state  of  New  Jersey 
alone,  and  connecting  those  cities  by  railroad  and  canal,  the 
stockholders  of  those  companies  embarked  and  invested  their 
moneys  upon  the  irrevocable  contracts  between  them  and 
the  state,  and  between  themselves  and  their  respective  com- 
panies, that  their  coporate  powers  and  franchises  should  be 
confined   to  that  business;   and   that  they  should   have  to 
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their  own  use,  all  the  proceeds  and  profits,  whatever  they 
might  be,  of  that  business  ;  and  that  their  funds,  thus  invested, 
should  be  confined  to  that  business. 

As  a  further  security  to  this  investment,  the  stockholders 
were  to  have  the  absolute  possession,  direction,  and  control 
of  their  own  works,  by  boards  of  directors,  to  be  chosen 
annually  by  themselves,  and  to  be  made  more  directly  re- 
sponsible to  tliem,  by  such  securities  and  by-laws  as  they 
might  make  and  require.  But  it  was  not  contemplated,  in 
that  scheme,  that  all  their  franchises  and  works,  including 
all  their  other  corporate  property,  now  admitted  to  be  of  the 
value  of  fifty  millions  of  dollars,  under  the  pretence  of  a  lease, 
should  be  practically  assigned  and  sold  out,  for  one  thousand 
years,  to  the  Pennsylvania  Railroad  Company,  to  fake,  for 
that  period  of  time,  all  those  franchises,  works,  and  other 
property,  into  its  absolute  possession  and  control ;  and  to 
maintain  and  operate  those  works,  and  dispose  of  all  the 
other  property  and  proceeds,  except  only  a  fixed  rental  or 
pension  (call  it  what  you  please,)  of  two  millions  a  year; 
thereby  stripping  those  stockholders  not  only  of  all  the  care 
and  control  over  their  own  property,  but  of  all  ability  to  pay 
or  discharge  their  own  debts  to  avoid  absolute  sacrifice  of 
everything ;  and  all  this  upon  the  naked  covenant  of  a 
foreign  corporation,  over  which  this  state  has  no  jurisdiction, 
and  that  without  the  payment  of  a  single  dollar  of  purchase 
money,  or  giving  any  particle  of  security  for  the  payment  of 
the  rental,  or  the  performance  of  any  other  covenant  contained 
in  the  lease  !  All  this  is  now  proposed  to  be  done  by  simple 
contract,  through  the  instrumentality  of  the  lease  in  question. 
Execute  it,  if  valid,  and  it  is  all  accomplished,  past  redemp- 
tion. To  argue  that  such  an  absolute  breaking  up,  practical 
annihilation  of  the  United  Companies,  would  be  beyond  the 
objects  and  purposes  contemplated  in  their  charters,  I  should 
regard  as  a  positive  stultification  of  myself,  and  an  implied 
stultification  of  this  court.  I  shall,  therefore,  forbear,  further 
than  to  refer  to  a  few  authorities. 

The  principal  English  cases  as  to  what  acts  of  corpora- 
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tious,  or  its  directors,  will  be  regarded  as  ultra  vires,  beyond 
their  strength,  or  outside  of  the  proper  objects  or  purposes 
of  their  charters,  will  be  found  collated  and  commented  upon 
in  Hodges  on  Railw.,  pp.  61  to  71. 

Shrewsbury  &  Bir.  R.  Co.  v.  Northwest.  E.  Co.,  6  H.  L, 
Cas.  113.  This  was  a  case  where  a  lease  was  specially  au- 
thorized by  an  act  of  Parliament  upon  the  happening  of  a 
certain  event.  The  bill  was  filed  to  restrain  the  execution  of 
the  lease  before  the  happening  of  the  prescribed  event,  i.  e. 
the  completion  of  tliree  lines  of  railway. 

The  Lord  Chancellor,  in  delivering  the  opinion  of  the 
court,  said : 

"  If  on  the  completion  of  one  of  the  lines,  the  Shropshire 
Company  had  granted  a  lease,  under  its  common  seal,  to  the 
Northwestern  Company,  it  would  have  been  doing,  or  at- 
tempting to  do,  something  ulti-a  vires.  A  railway  company 
certainly  cannot  grant  a  lease,  except  when  it  is  authorized 
to  do  so  by  Parliament;  and  though,  by  the  terms  of  the 
eleventh  section,  the  Northwestern  Company  is  entitled  to 
the  possession  of  each  line  as  it  shall  be  completed,  paying  a 
rent  to  the  Shropshire  Company,  yet  the  Northwestern 
would  hold  strictly,  not  as  lessee,  deriving  title  under  the 
Shropshire  Company  as  lessor,  but  by  virtue  of  the  special 
provisions  of  the  act  of  Parliament.  I  think,  therefore,  that 
inasmuch  as  the  whole  undertaking  had  not  yet  been  com- 
pleted, the  time  had  not  arrived  when  the  Shropshire  Com- 
pany had  authority  to  grant  a  lease."     P.  130. 

This,  it  may  be  observed,  is  not  only  a  case  against  the 
execution  of  a  lease  without  special  act  of  Parliament  author- 
izing it ;  but  it  exhibits  the  requiring  of  a  strict  compliance 
with  the  act.  As  the  whole  three  roads  on  which,  literally, 
the  power  to  execute  the  lease  in  question  was  given,  had 
not  been  completed,  the  court  restrained  the  execution  of  the 
lease,  by  one  of  the  companies,  whose  road  had  been  com- 
pleted, and  possession  of  it  given  to  the  lessee  company, 
under  the  act,  which  was  paying  rent,  not  as  lessee,  but,  as 
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the  Chancellor  said,  "  by  virtue  of  the  special  provisions  of 
the  act  of  Parliament." 

Again,  on  page  136,  the  Lord  Chancellor  further  said,  in 
the  same  opinion  :  "  The  principle  has  often  been  recognized 
and  acted  upon  in  courts  of  law  and  equity.  In  the  case  of 
the  East  Angliean  Railway  Company  v.  The  Eastern  Coun- 
ties Railway,  it  was  held  by  the  Court  of  Common  Pleas, 
that  no  action  could  be  maintained  on  the  covenant  of  the 
defendants  to  accept  a  lease  of  the  railways  of  the  plaintifts, 
to  find  the  capital  for  constructing  the  railways,  and  to  pay 
the  costs  of  promoting  certain  bills,  then  pending  in  Parlia- 
ment. The  covenant  was  held  to  be  void,  being  a  covenant 
to  do  acts  not  within  the  objects  of  the  corporation." 

The  East  Anglican  case,  mentioned  by  the  Lord  Chancel- 
lor, (reported  in  11  Com.  Bench  775,)  was  a  suit  at  law  in 
the  Common  Pleas,  on  a  contract  to  accept  a  lease.  The 
contract  was  held  to  be  absolutely  void,  because  the  lease 
would  be  ultra  vires;  beyond  the  corporate  power  of  the 
company. 

Both  the  English  and  American  cases  will  be  found  re- 
ferred to  in  1  ReJf.  on  Railw.,  p.  588,  ch.  22,  sec.  1,  and 
notes. 

Troy  &  Rutland  R.  Co.  v.  Kerr,  17  Barb.  581.  This  was 
an  action  of  the  company  against  one  of  the  subscribers  to 
pay  the  installments  on  his  subscription  to  the  stock.  One 
of  the  grounds  of  the  defence  was,  that  he  was  released  from 
payment  by  a  lease  of  the  road  to  another  company.  Tlie 
court  held  that  although  the  lease  was  absolutely  void,  yet 
that  the  mere  execution  of  a  void  paper  did  not  discharge 
the  defendant  from  his  subscription. 

Ohio  &  Miss.  R.  Co.  v.  Ind.  &  Cinn.  R.,  14  Ajn.  Law 
Reg.  733.  This  was  an  action  on  a  contract,  by  plaintiff 
company  with  the  defendant  company,  that  upon  certain 
considerations  the  plaintiff  company  would,  in  effect,  lease 
[so  construed  by  the  court,]  their  road,  or  a  particular  use 
of  it,  to  the  defendant  company.  The  court  held  the  con- 
tract to  be  absolutely  void.     This   case  is  closely  applicable 
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to  the  present,  because  the  companies  contracting,  like  the 
present,  were  corporations  of  different  states.  It  is,  too,  a  well 
considered  case,  upon  argument  of  some  of  the  ablest  lawyers 
of  the  country. 

This  latter  case  I  regard  as  on  all  fours  with  the  present. 
Upon  exactly  the  same  reasoning  on  which  that  lease  was 
held  "simply  void,"  the  contemplated  lease  to  the  Penn- 
sylvania Railroad  Company,  had  it  been  executed— simply 
regarded  as  a  lease — would  also  be  held  void ;  and  now,  to 
avoid  the  irreparable  wrong  of  its  execution,  should  be 
restrained.  But  when  we  consider  that  the  lease  contem- 
plated is  not  only  for  thirty,  but  for  thirty-three  times  thirty 
years;  and  not  only  for  a  partial  use,  in  common  with  the 
other  company,  but  a  lease  of  all  the  franchises  and  works, 
and  some  twenty  millions  nf  dollars  worth  of  detached  personal 
and  real  estate,  outside  of  the  works ;  it  would  seem  to  me — 
I  say  it  with  great  respect  to  the  court — upon  any  principle 
of  law  or  common  sense,  utterly  impossible  to  hold  that  the 
proposed  lease,  or  assignment  of  the  corporate  property  and 
franchises  of  the  United  Companies,  is  within  the  contempla- 
ted objects  and  purposes  of  their  charters.  I  therefore  respect- 
fully submit,  that  the  act  of  1870  cannot  be  sustained  upon 
such  a  basis. 

IV.  If  the  question  of  validity  of  the  act  of  1870  (as 
defendants'  counsel,  by  their  arguments,  seem  almost  to  admit) 
is  to  depend  upon  the  power  of  two-thirds  in  interest  of  the 
stockholders  to  control  the  remaining  one-third,  I  feel  quite 
sure  that,  both  on  principle  and  authority,  the  act  must  fall. 
The  act  itself,  by  implication,  admits  this  in  its  provision  for 
taking  the  stock  of  the  dissatisfied  stockholders  by  condem- 
nation. It  aims,  by  this  provision,  to  compel  them,  either 
to  consent  to  the  lease  or  else  surrender  their  stock  to  the 
companies  at  an  appraised  value,  on  the  same  principle  that 
lauds  are  taken  for  highways,  upon  making  just  compensation 
to  the  owners. 

Two  things  are  absolutely  necessary  to  justify  this   pro- 
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ceeding.  First,  the  use  contemplated  must  be  a  public  use; 
and  secondly,  just  compensation  must  be  made  before  the 
stock  can  be  taken.  These  are  constitutional  essentials, 
required  to  exist,  in  order  to  justify  the  taking  of  private 
property  under  legislative  authority,  by  a  private  corpora- 
tion. Neither  of  these,  in  my  opinion,  exists  in  the  present 
case. 

The  use  must  be  a  public  use,  as  distinguislied  from  private. 
Private  property,  even  with  compensation,  cannot  be  taken 
from  A  and  given  to  B,  merely  because  the  legislature  thinks 
B  is  a  wiser,  more  prudent,  industrious,  energetic,  or  public 
spirited  man,  and  will,  therefore,  make  a  better  use  of  it ; 
will  cultivate  the  land  better,  or  will  introduce  a  more 
profitable  cultui-e  ;  will  grow  corn  instead  of  tobacco. 
Naboth's  vineyard  could  not  be  taken  "  for  a  garden  of 
herbs."  It  must  be  a  public  use — i.  e.  useful  to  the  public — 
as  distinguished  from  mere  matter  of  ornament,  taste,  or 
convenience.  The  San  Souci  miller's  mill  could  not  be  taken 
for  pleasure  grounds,  even  for  Frederick  the  Great.  And  it 
must  be  a  public  use  for  the  'people  of  the  state  taking  it, 
and  not  for  the  people  of  another  state.  Private  property  in 
New  Jersey  cannot  be  taken  for  the  use  of  the  peo{)le  <>f 
Pennsylvania,  any  more  than  for  the  people  of  England. 
Every  government  is  for  tjie  protection  and  care  of  its  own 
people  only.  The  lands  taken  for  the  construction  of  the 
canal  and  railroads  of  the  United  Companies,  were  taken, 
and  only  could  have  been  taken,  for  highways  for  the  use  of 
the  people  of  New  Jersey ;  to  facilitate  their  travel  and  trans- 
portation to  the  New  York  and  Philadelphia  markets;  and 
not  to  promote  the  wealth  and  prosperity  of  those  cities,  how- 
ever much  these  works  may  do  so. 

Again :  the  compensation  must  be  made  before  tlie  prop- 
erty can  be  taken  ;  and  in  order  to  be  so  made,  some  mode 
of  determining  upon  its  amount,  prior  to  the  taking,  must 
be  provided  for.  It  cannot  be  made  until  the  amount  is 
fixed.  It  must  be  a  cash  transaction,  as  distinguished  from 
a  credit ;  and  a  determination  of  the  amount  of  cash  to  be 
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paid  down,  must  precede  the  payment.  The  plain  and  un- 
equivocal language  of  our  Constitution  is,  "  private  corj^ora- 
tions  shall  not  be  authorized  to  take  private  property  for 
public  use  without  just  compensation  first  made  to  the 
owners." 

The  "  private  property,"  proposed  to  be  taken  under  the 
act  of  1870,  is  the  stock  of  the  dissatisfied  stockholders. 

Stock,  in  a  private  corporation,  may  be  defined  to  be  the 
estate  or  interest  which  each  stockholder  has  in  tiie  corporate 
property  ;  and  is,  relatively,  to  the  extent  of  the  ratio,  which 
the  number  of  shares  held  by  him  bears  to  the  whole  number 
into  which  the  capital  stock  is  divided.  The  certificate 
which  he  may  hold  is  not  the  stock ;  only  the  evidence  of  his 
ownership  of  it,  and  of  the  amount.  If  the  whole  number 
of  shares  be  one  hundred,  and  the  dissatisfied  stockholder 
holds  ten  of  them,  he  owns,  in  equity,  the  one-tenth  part  of 
the  corporate  property.  His  certificate,  like  a  man's  deed  for 
his  land,  is  only  a  muniment  of  title. 

Although  the  legal  title  is  in  the  corporation,  yet  the  bene- 
ficial or  equitable  estate  is  in  the  stockholders,  whose 
money  paid  for  the  property.  The  corporation  itself,  as  a 
legal  entity,  is  the  mere  representative,  or  trustee,  of  the 
stockholders ;  and  the  directors  are  but  manas^ers  and 
agents. 

Chief  Justice  Comstock  thus  defines  stock  : 

"Whenever  it  means  anything  different  from  the  capital 
of  a  corporation,  it  can  refer  to  nothing  else  than  tlie  inter- 
ests of  the  shareholders  or  individuals.  Such  inlerests  are 
called  'stocks;'  and  the  sum  total  of  them  is,  appropriately 
enough,  called  the  'stock'  of  a  corporation.  Those  interests 
are  the  resulting  estates  of  private  persons,  which  flow  from 
the  nature  of  corporate  organizations.  In  some  respects, 
they  resemble  a  chose  in  action ;  and  thus  are  so  treated  in 
the  relation  of  husband  and  wife,  and  in  other  relations. 
More  accurately,  I  think,  they  may  be  called  equitable 
estates ;  which  entitle  the  holders  to  share  in  the  income  of 
the  capital,  which  is  legally  vested  in,  and  managed  by  the 
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corporate  body."  People  v.  Corn's  of  Taxes,  23  N.  Y.  Rep^ 
220. 

But,  however  "  stock  "  may  be  defined — tliat  it  is  tlie  "  pri- 
vate property  "  of  the  stockhoklers,  and  that  the  shares  held 
by  each  stockholder  are  his  own  "private  property"  and 
estate,  which  he  can  sell,  assign,  or  otherwise  transfer,  and 
which  can  be  attached,  and  sold  on  execution,  will  admit  of 
no  doubt ;  and  that,  as  such  "  private  property,"  it  can  no 
more  be  taken  from  its  owner,  except  in  the  legitimate  exer- 
cise of  the  right  of  eminent  domain,  is  equally  clear. 

The  charters  of  the  United  Companies  expressly  declare 
that  their  capital  stocks  shall  be  divided  into  shares,  and  shall 
be"persor}a/  estate."  And  our  statute  of  1846,  respecting 
executions,  makes  shares  of  stock  in  private  corporations 
liable  to  be  seized  and  sold  on  execution. 

It  is  this  "  private  property  " — this  estate  in  all  the  corpo- 
rate property  of  the  United  Companies — that  the  act  of  1870 
authorizes,  or  attempts  to  authorize,  the  trustees  of  the  dis- 
satisfied stockholders,  holding  for  their  use,  first,  to  take 
from  them,  by  assigning  it  to  the  Pennsylvania  Railroad 
Company,  for  its  use ;  and  then,  secondly,  after  having  been 
thus  taken,  to  be  assessed  and  paid  for  by  the  United  Com- 
panies, which,  by  the  assignment,  have  been  denuded  of  all 
their  property  and  franchises,  and  rendered  wholly  unable  to 
pay. 

1.  It  is  perfectly  obvious  that  the  act  authorizes,  or  at- 
tempts to  authorize,  the  United  Companies,  without  the  con- 
sent of  the  dissatisfied  stockholders,  first,  by  contract  or 
lease,  to  consolidate  or  demise  their  works  to  the  Pennsylva- 
nia Railroad  Company,  if  that  company  is  embraced  in  the 
enacting  clause ;  and  under  this  authority,  these  companies 
propose  to  execute  the  lease  in  question,  transferring  all  their 
franchises  and  corporate  property  to  that  company  for  nine 
hundred  and  ninety-nine  years.  My  first  proposition,  on  the 
point  now  being  considered  is,  that  such  transfer,  or  taking 
of  the  property  of  the  dissatisfied  stockholders,  through   the 
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operation  or   the  contract  authorized,  is  a  taking   of  their 
property  for  a  private  use,  and  not  a  public  one. 

When  I  speak  of  the  private  property,  or  estate,  of  stock- 
holders of  the  United  Companies,  I  mean  that  private  estate 
which  each  individual  stockholder  has,  in  common  with 
others,  in  the  undivided  property  of  those  corporations,  a-s^ 
distinguished  from  the  public  interest,  which  the  state  has 
in  their  works,  as  common  highways,  for  the  use  of  the  peo- 
ple, and  when  I  speak  of  taking  their  property,  I  mean  a 
taking  of  their  private  estate  in  that  property,  and  which 
can  only  be  taken  by  a  legitimate  exercise  of  the  right  of 
eminent  domain.  Such  "private  property"  can  only  be 
taken  for  a  jmblic  use.     Dioarris  on  Stat.  {Potter's  eel.)  pp. 

375,  376. 

It  must  be  kept  in  mind  that  the  private  property  sought 
to  be  taken  in  the  present   case,  through   the  operation  of  a 
contract,  is  the  private  estate  of  the  dissatisfied  stockholders 
in  the  corporate  property  of  the  United  Companies  ;  that  the 
property,  so  far  as  the  public  works — the  canal  and  railroads 
—are  concerned,  is  already  dedicated  to,  and  in  the  actual  use 
of  the  public  as  highways;  and  that  so  far  as  the  detached 
property  is  concerned,  it  is  the   private   equitable  estate  of 
those  stockholders,  in   such    undivided  property ;  that   those 
companies  are  now  the  trustees  of  those   stockholders,  and 
hold   that   private  estate   for  their    use.     The  execution  of 
the  lease   in   question   will    transfer    the   legal    estate,    now 
held  by  those  trustees,  for  the  use  of  those  stockholders,  to 
the  Pennsylvavia   Railroad    Company,  to  hold  to  the  use  of 
its  stockholders.     The  public  have  no  interest  in  tliis.     It  ia 
a  simple,  unmixed  taking  of  the  stock  or  estate  of  the  dis- 
satisfied stockholders   from  them  and   their   trustees,  and   a 
vesting  it  in  the  Pennsylvania   Railroad  Company,  for  the 
use  of  its  stockholders.     A  taking  of  the  property  of  A,  and 
giving  it  to  B. 

But  after  this  transfer  shall  have  been  made,  and  the  prop- 
.ertv  taken,  the  act  provides  that  an  assessment  shall  be 
made  of  its  value,  immediately  before  the  transfer ;  and  that 
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thereupon  "  the  said  companies  shall  pay  to  such  dissatisfied 
stockholders  the  full  value  of  their  stock"  thus  assessed. 
For  what  purpose?  This  is  not  stated  ;  nor  how  they  are  to 
get  the  money  to  pay  for  it.  It  may  be  said  that  it  is  the 
intent  of  the  act,  that  the  Pennsylvania  Railroad  Company, 
having  had  the  whole  corporate  property  vested  in  it  by  the 
transfer,  it  must  i)ay ;  and  that  such  payment  will  enure  to 
its  benefit ;  and  that  it  would  then  be  entitled,  in  equity,  to 
have  the  stock  of  the  dissatisfied  stockholders,  as  such,  as- 
signed to  it.  Suppose  this  to  be  so ;  but  in  what  way  are 
those  dissatisfied  stockholders  to  compel  that  company  to  pay 
them  f  But  suppose  it  should  pay,  or  furnish  the  money, 
and  in  that  way  get  an  assignment  of  the  stock,  in  specie, 
made  tb  it — for  whose  use?  Certainly  their  own:  and  thus 
the  operation  has  been  that  the  stock  has  been  taken,  in  kind, 
from  the  dissatisfied  stockholders,  and  given  to  the  Pennsyl- 
vania Company.  A  simple  taking,  by  circumlocution,  of  A's 
stock  and  giving  it  to  B. 

But,  in  all  this,  the  public  use  of  the  works — the  highways 
of  the  United  Companies — will  have  continued  unchanged. 
The  private  property,  only,  of  the  dissatisfied  stockholders 
— their  stocks — Avill  have  been  taken  irrevocably  from  them, 
and  given  to  the  Pennsylvania  Company.  It  is  true  it  has 
not  been  done  directly,  but  very  indirectly,  by  stealth  as  it 
were,  or,  at  least,  subtlety  ;  through  a  secret  contract.  Had 
it  been  proposed  to  be  done  openly,  and  by  candid  legis- 
lation in  every  word,  requiring  the  dissatisfied  stockholders 
to  assign  their  stock  to  the  Pennsylvania  Company,  the 
flagrant  enormity  would  be  easily  seen,  and  universally  con- 
demned. 

In  the  case  of  Coster  v.  The  Tide  Water  Co.,  3  C.  E. 
Qreen  54,  to  which  reference  has  been  made,  your  Honor 
held,  in  an  opinion  commanding  admiration,  that  an  act 
creating  and  authorizing  a  company  to  improve  the  salt 
meadows  in  the  county  of  Hudson,  without  the  consent  of 
their  owners,  at  an  annual  compensation  per  acre,  to  be  fixed 
by  commissioners  and  paid  by  the  owners,  was  unconstitu- 
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tional  and  void.  On  the  principles  laid  down  in  this  case,  I 
confidently  rely  to  sustain  the  point  which  I  am  now  consid- 
ering, that  the  use  for  which  the  act  seeks  to  take  the  estate 
or  stock  of  the  dissatisfied  stockholders  from  them,  under  the 
power  of  eminent  domain,  is  not  a  public  but  a  private  use ; 
and  that  the  ultimate  right  of  determining  what  constitutes  a 
public  use,  as  distinguished  from  a  private  one,  belongs  to  the 
judiciary. 

Although  the  Court  of  Errors,  on  appeal,  differed  with 
your  Honor,  yet,  I  think,  not  as  to  the  principles  stated  ;  but 
on  the  ground  that  the  reclamation  and  improvement  of  the 
low  and  partially  submerged  meadow  lands  along  our  navi- 
gable streams — amphibious  in  their  character,  like  Holland 
in  the  time  of  Caesar;  difficult  to  decide  whether  fend  or 
water — was,  and  always  has  been,  both  by  the  legislature 
and  courts,  regarded  in  New  Jersey  as  a  public  use.  The 
difference  was  one  of  fact,  rather  than  principle.  It  is  so 
regarded,  I  think,  by  the  profession ;  and,  on  this  basis,  can 
be  sustained.  Having  arrived,  as  a  fact,  at  the  conclusion 
that  the  reclamation  and  improvement  of  the  low  meadow 
lands  was  a  public  use,  the  Court  of  Errors  properly  held 
that  it  belonged  exclusively  to  the  legislature,  and  not  to 
the  courts,  to  determine  upon  the  sufficiency  of  the  use  to 
justify  the  exercise  of  the  right.  Tide  Water  Co.  v.  Coster, 
3  C.  E.  Green  518. 

2.  But  I  have  still  another  objection  to  the  proviso  in  the 
act  of  1870,  providing  for  taking  the  stock  of  the  dissatisfied 
stockholders  by  making  compensation — that  it  not  only  does 
not  require  compensation  to  be  made  before,  but  that  it 
actually  postpones  the  compensation  until  after  the  taking ; 
directly  in  conflict  with  the  provision  in  the  Constitution  of 
this  state,  "  that  private  corporations  shall  not  be  authorized 
to  take  private  property  for  public  use,  without  just  com- 
pensation first  made  to  the  owners."  N.  J.  Const.,  Art.  IV, 
§  7,  cl.  9. 

This  objection  is  expressly  made  in  the  bill ;  and  is  the 
^'a;^^  reason  assigned,   in  detail,  against  the  proposed  lease. 
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No  answer  is  attempted  to  be  made,  or  explanation  given  to 
the  objection  in  the  answer.  Nor,  as  far  as  I  have  observed, 
has  any  answer  been  attempted  in  the  arguments  of  the  op- 
posing counsel  who  have  preceded  me. 

There  are  two  provisions  in  our  Constitution,  touching  the 
taking  of  private  property  for  public  use.  The  first  is  in  the 
bill  of  rights,  (c/.  16,)  that  "private  property  shall  not  be 
taken  for  public  use  without  just  compensation."  This  is 
general,  applicable  to  all  such  taking,  whatever  the  emer- 
gency ;  whether  to  meet  the  immediate  necessities  of  active 
warfare,  or  to  prevent  the  spread  of  a  conflagration  ;  or 
where  the  necessity  is  not  pressing,  as  in  the  ordinary  cases 
of  private  corporations  under  their  charters,  taking  lands 
for  hi^ways.  The  second  is  in  the  article  relating  to,  and 
limiting  the  legislative  power — that  "  individuals  or  private 
corporations  shall  not  be  authorized  to  take  private  property 
for  public  use,  without  just  compensation  first  made."  (Art. 
IV  §  7,  d.  9.)  It  was  not  then  so  well  settled  as  it  is  now, 
that  in  all  cases  admitting  of  it,  the  right  to  compensation, 
either  before  or  at  the  time  of  the  taking,  was  an  inherent 
qualification  of  the  power  of  eminent  domain.  I  was  a 
member  of  the  Convention,  and  my  recollection  is,  that  this 
second  provision  was  made  on  my  motion.  It  meets  exactly 
the  present  case. 

As  already  stated,  the  proviso  in  question  not  only  does 
not  require  compensation  to  be  "first  "  made,  but  expressly 
postpones  the  payment,  by  simply  providing  that,  after  the 
contract  or  lease  shall  have  been  executed,  commissioners, 
on  twenty  days'  notice,  may  be  appointed  to  assess  the  value 
of  the  stock,  to  be  paid  on  the  subsequent  award  of  the  com- 
missioners. 

There  is,  obviously,  no  power  given,  by  this  proviso,  to 
make  application  for  an  assessment,  until  after  the  lease  or 
other  contract  has  been  executed ;  that  application  must  be 
made  on  twenty  days'  notice ;  on  that  application,  commis- 
sioners are  to  be  appointed,  who,  at  some  subsequent  time — 
not  specified — are  to  assess  the  value ;  after  which,  the  value 
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having  been  thus  ascertained,  the  United  Companies  are  to 
pay  the  owners  of  the  stock  the  amount  assessed.  All  this 
has  been  done,  and  must  necessarily  be  done,  after  the 
making  of  the  lease.  It  is  so,  expressly,  required  by  the  act. 
Consequently,  no  obligation  to  pay  can  arise ;  for  no  possi- 
bility of  payment  can  exist,  until  the  amount  to  be  paid  has 
been  ascertained,  which  cannot  be,  until  more  than  twenty 
days  after  the  execution  of  the  lease ;  and  if  that  act  consti- 
tutes the  taking,  not  until  that  period  of  time  after  the  prop- 
erty has  been  taken. 

What  then  constitutes  the  taking?  Whenever,  under  the 
provisions  of  this  act,  the  title  of  the  dissatisfied  stockholder 
to  his  stock,  or  his  estate  in  the  corporate  property,  is  to  pass 
from  him,  or  his  trustees,  to  some  other  person,  or  company, 
then  his  property  will  be  taken,  within  the  meaning  of  the 
Constitution.  Whenever  it  ceases  to  be  Ms,  a7id  is  transferred 
to  another,  it  is  taken  from  him. 

Whenever  then,  under  this  act,  according  to  its  provisions, 
the  lease  in  question  may  be  made,  that  is  the  time  fixed  by 
the  act  for  the  taking  of  his  property.  It  would  then  cease 
to  be  his,  by  becoming  the  property  of  the  Pennsylvania  Rail- 
road Company  for  nine  hundred  and  ninety-nine  years.  That 
act  would  necessarily  constitute  the  taking.  His  equitable 
estate  which,  up  to  that  time,  had  been  his,  by  the  legal  title 
remaining  in  the  United  Companies  for  his  use,  will  now 
have  passed  from  him,  with  the  legal  title  of  his  trustees,  to 
the  Pennsylvania  Railroad  Company.  His  control,  and  the 
control  of  his  trustees,  ceases.  His  estate,  with  the  legal 
estate,  has  passed  to  that  company,  for  its  use ;  and  he  must 
now  look  to  the  United  Companies  only  for  payment.  And 
the  marked  peculiarity  of  the  transaction  is,  that  the  very  act, 
which  strips  him  and  his  trustees  of  their  respective  estates, 
and  requires  them  to  pay,  deprives  them,  absolutely,  of  all 
means  of  payment. 

The  act,  then,  which  requires  commissioners  of  assess- 
ment to  be  appointed  more  than  twenty  days  after  the  prop- 
erty of  the  dissatisfied  stockholders  has  been  taken,  cannot 
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be  said  to  provide  for  "just  compensation,  first  to  be  made," 
and  is,  therefore,  necessarily,  unconstitutional. 

I  respectfully  submit,  for  the  reasons  stated,  upon  both  the 
grounds  last  urged,  that  the  use  ciontemplated  is  not  a  public 
one,  and  that  payment  for  the  stock  to  be  taken  is  not  required 
to  be  made  before  being  taken  ;  the  act,  as  to  the  complainants, 
is  unconstitutional  and  void.  J 

V.  My  next  and  last  subordinate  proposition,  under  the 
principal  one,  that  if  the  act  of  1870  can  be  construed  to 
authorize  the  United  Companies  to  make  the  lease  in  ques- 
tion, is  this :  If  it  can  be  held  that  it  is  competent  for  the  legis- 
lature to  authorize  the  execution  of  the  lease  in  question  against 
the  will  of  the  stockholders,  or  that  the  use  contemplated  is  a 
public  use;  or  can  be  held  that  the  stock  of  the  dissenting 
stockholders  can  be  condemned  as  for  such  use,  and  taken  by 
the  United  Comjjanies  in  the  mode  j)rovided  for  in  the  statute 
of  1870 ;  I  yet  maintain  further — 

That  that  act  is  void,  because  it  delegates,  or  attempts  to 
delegate,  to  those  companies,  by  contract  between  them  and 
other  canal  or  railroad  companies  in  or  out  of  this  state,  the 
power  to  determine  wiiat  constitutes  a  sufficient  public  use  to 
justify  an  exercise  of  the  right  of  eminent  domain,  and  then 
to  carry  such  contract  into  execution  by  condemnation  of  the 
stock  of  dissatisfied  stockholders;  whereas,  such  public  use 
can  only  be  determined  by  the  legislature,  and  carried  into 
execution  immediately  by  the  state,  or  some  constituted  agent 
of  the  state,  or  else,  indirectly,  through  the  instrumentality 
of  the  courts,  or  other  established  tribunals  of  the  state. 

I  direct  your  Honor's  attention,  before  proceeding  to  dis- 
cuss this  proposition,  to  the  substance  of  the  enactment,  rela- 
tive to  this  point. 

It  is,  that  it  shall  be  lawful  for  the  United  Companies 
with  the  consent  of  two-thirds  in  interest  of  the  stockholders 
of  each,  by  agreement,  contract,  lease,  or  otherwise,  to  make 
any  arrangement,  for  connection  or  consolidation  of  business, 
with   any   canal   or   railroad   company   or   companies,  with 
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which  they  are  identified  in  business,  or  whose  works  form 
with  theirs,  continuous  or  connected  lines;  and  if  any  stock- 
holder shall  be  dissatisfied  with  such  contract,  the  United 
Companies  may  take  his  stock  at  its  value,  to  be  appraised 
by  commissioners. 

It  is  lawful,  then,  for  the  United  Companies  to  make  any 
agreement  with  any  other  canal  or  railroad  company,  with 
which  they  are  identified  in  interest,  and  then  such  contract 
is  to  be  valid  ;  and  they  are  to  carry  it  into  execution,  by 
exercising  the  right  of  eminent  domain.  The  only  lim.itation 
upon  this  power  of  contracting,  being  in  terms  as  it  is  in 
fact,  if  valid,  a  roving  commission  to  the  United  Companies, 
to  go  out  into  the  world  and  make  contracts  with  any  rail- 
road or  canal  company  they  please,  is,  first,  that  it  shall  be 
a  business  arrangement.  What  other  kind  of  arrangement 
could  they  make  ?  Secondly,  it  must  be  with  a  canal  or  rail- 
road corporation,  in  some  way  identified  or  connected  with 
them  in  business.  They  could,  in  one  minute,  make  a  con- 
tract identifying  them ;  and  then  the  next  minute,  make 
another  contract  or  lease  by  which  to  condemn  the  property 
of  the  stockholders.  Selecting  such  a  corporation,  so  far  as 
I  can  see,  the  only  limit  is,  that  it  shall  be  a  business  con- 
tract ;  and  I  never  yet  knew  any  other.  It  may  be  for  the 
construction  of  a  railroad  in  Kansas  or  Kamschatka ;  or  else 
for  the  constructing  and  running  a  line  of  steamers  from  San 
Francisco  to  Yeddo ! 

Still,  there  is  yet  a  constitutional  limit,  which  hedges  in 
and  protects  private  property.  If  such  contracts  are  to  be 
carried  into  execution  by  taking  private  property,  there 
must  be  some  sufficient  public  use  to  justify  the  exercise  of 
the  right  of  eminent  domain.  Two  things  are  necessary  to 
justify  the  exercise  of  that  right.  First,  it  must  be  for  a 
public  use ;  and  second,  that  use  must  be  of  sufficient  mag- 
nitude to  induce  the  legislature  to  act  upon  it. 

Coming,  then,  to  this  case — to  justify  taking  the  stock  of 
the  dissatisfied  stockholders  by  condemnation,  it  must  be  for 
some  such  sufficient  public  use  as  to  induce  the  legislature  to 

Vol.  vn.  s 
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authorize  it;  and  my  objection  to  this  statute  is,  that  it 
authorizes,  or  attempts  to  authorize,  the  United  Companies 
to  determine,  not  only  what  is  a  public  use,  but  upon  the 
sufficiency  of  it;  instead  of  the  legislature  of  the  state,  by 
special  or  general  laws,  so  deciding.  In  other  words,  instead 
of  the  legislature,  openly  and  publicly,  at  the  place  and  in 
the  manner  authorized  by  the  Constitution  to  legislate;  in 
open  public  council,  deliberating,  discussing,  and  determining 
what  constitutes  a  public  use  sufficient  to  authorize  the  forcible 
taking  of  private  property;  this  act  leaves,  or  attemj)ts  to 
leave  it,  to  the  United  Companies. 

Now,  it  is  very  clear  that,  if  the  act  of  1870  is  valid,  the 
legislature  has  made  the  United  Companies,  so  far  as  this 
power  of  contracting  extends,  the  exclusive  judges  of  what 
constitutes  a  public  use,  sufficient  to  justify  an  exercise  of 
the  power  of  eminent  domain.  It  is,  therefore,  to  say  the 
least  of  it,  an  attempt  to  delegate  to  private  corporations, 
secretly,  privately,  and  for  their  own  use,  the  power  to  de- 
termine, within  the  limits  of  the  ceded  powers  to  contract, 
what  constitutes  a  sufficient  public  use  to  justify  the  taking 
of  the  private  property  of  the  people  of  New  Jersey  from 
them,  and  giving  it  to  others,  for  an  assessed  compensation. 

My  proposition  is — the  legislature  has  no  such  power, 
That  it  holds  the  sovereign  attribute  of  eminent  domain  in 
trust  for  the  people  of  New  Jersey,  and  cannot  delegate  it  to 
private  corporations ;  and  much  less  to  be  exercised  for  their 
own  use. 

1.  The  right  of  eminent  domain  is  "  that  dominium  eminens, 
or  superior  right,  which,  of  necessity,  resides  in  the  sovereign 
power  in  all  governments,  to  apply  private  property  to  public 
use,  in  those  great  public  emergencies  which  can  reasonably  be 
inet  in  no  other  way.^'  1  Redf.  on  Railw.,  p.  229,  §  63,  and 
cases  cited. 

See  Vattel,  Bh.  1,  ch.  20,  244;  Code  Napoleon,  Bh.  2,  tit. 
2,  545;  1  Black.  Comm.  139;  Gardner  v.  Newburgh,  2 
Johns.  Ch.  162 ;  Vanhorne's  Lessee  v.  Dorrance,  2  Dall.  304. 

Of  the  cases  cited  by  Redfield,  I  refer  to  the  following 
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upon  the  point  now  being  considered,  viz.  that  the  legislature 
only,  can  judge  of  the  sufficiency  of  the  public  use,  to  justify 
the  exercise  of  the  right  of  eminent  domain. 

Bonaparte  v.  C.  &  A.  R.  Co.,  Bald.  220 ;  Beekman  v.  Sar. 
<fe  Sch.  R.  Co.,  3  Paige  73 ;  Heyward  v.  The  Mayor,  3  Seld. 
325;  2  Blatchf.  (U.  S.  C)  99;  Tide  Water  v.  Cosiet;  3  C. 
E.  Green  522. 

These  authorities — going  back  to  remote  antiquity,  and 
coming  down  to  the  present  day — establish,  incontestably, 
that  the  right  of  eminent  domain  is  one  of  the  highest  attri- 
butes of  sovereignty,  to  be  exercised  only  for  public  use,  in 
case  of  necessity ;  and  that  nothing  but  the  legislature  can 
rightly  determine  upon  the  necessity,  and  of  the  character  and 
extent  of  the  public  good,  which  will  justify  its  exercise.  In 
other  words,  that  private  property — its  protection  being  one 
of  the  two  objects  of  all  government — can  be,  in  no  sense, 
violated,  except  by  the  sovereign  power,  in  cases  of  necessity, 
for  the  public  good. 

But  these  authorities,  I  admit,  leave  it  still  to  be  decided 
in  what  way  the  legislature — having  determined  the  extent 
and  character  of  the  public  use  which,  in  each  case,  will 
justify  the  exercise  of  the  right  of  eminent  domain — must 
carry  the  object  into  execution.  The  legislature  must,  in 
some  way,  determine  the  character  of  the  public  use,  which 
will  justify  the  exercise  of  the  right.  But,  in  saying  this,  I 
do  not  question,  but  admit,  that,  after  the  public  use  shall 
have  been  determined  by  the  legislature  to  be  sufficient  to 
justify  the  exercise  of  the  right,  the  object  may  be  carried 
into  execution,  either,  indirectly,  through  the  instrumentality 
of  special  agencies,  or  the  public  courts  or  officers  j  or,  di- 
rectly, by  the  state  itself.  This  is  conceded  by  my  propo- 
sition. 

It  is  done,  directly,  by  the  state,  when  it,  by  its  own  polit- 
ical officers,  and  out  of  its  own  treasury,  constructs  and 
operates  works  of  internal  improvement;  as  Pennsylvania,  at 
first,  constructed  her  railroads  and  canals,  and  operated 
them,  through  the  instrumentality  of  her  own  public  officers. 
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And,  as  was  done  in  the  Province  of  New  Jersey  anterior  to 
the  American  Revolution,  in  the  laying  out  and  maintaining 
of  the  King's  highways. 

All  states  must  act  by  public  officers  or  agents.  The  ideal 
state  has  neither  head  nor  hands,  unless  it  be  a  single  despot ; 
and  then  he  acts  not  as  a  man,  but  as  the  state.  The  ideal 
state  is  embodied  in  himself.  All  states,  I  repeat,  must  act 
by  officers  or  agents  ;  but  they  must  be  the  officers  and  agents 
of  the  state,  and  not  of  private  corporations. 

It  may  also  be  done  by  indirection.  By  creating  private 
corporations  especially  for  the  purpose,  and  conferring  upon 
them  the  franchises  and  powers  of  making  the  highways,  as 
was  done  in  the  case  of  the  United  Companies. 

What  does  the  state  then  do  ?  It  determines  that  it  is  a 
public  good  to  make  a  railroad  from  the  city  of  Camden  to 
Jei-sey  City ;  or  a  canal  from  the  Delaware  to  the  Raritan  ; 
and  that  that  is  such  a  public  good  as  will  justify  the  exercise 
of  the  right  of  eminent  domain.  That  determination  is  made 
directly  by  the  state,  through  its  legislature.  Having  thus 
decided,  it  carries  its  judgment  into  execution  by  creating  a 
private  corporation  as  its  agent;  which,  for  a  consideration 
given — tolls  and  freights  and  fares — is  authorized  to  execute 
the  work,  by  fixing  upon  the  precise  line  and  mode  of  con- 
struction. Not  judging  for  themselves,  as  judges  in  their 
own  cause,  but,  through  the  instrumentality  of  courts  and 
tribunals,  condemning  the  property  to  public  use,  and  taking 
it  under  the  special  act  of  the  legislature. 

Or,  it  may  be  done  by  conferring  the  power  upon  a  single 
individual,  not  a  corporation ;  as  was  done  for  the  purpose 
of  shortening  the  navigation  of  Salem  creek.  The  legisla- 
ture authorized  John  Denu,  (a  gentleman  well  known  to  the 
profession,)  to  cut  a  canal  across  the  bend  of  a  peninsula 
formed  by  that  creek — a  short  half  mile — instead  of  round- 
ing the  bend  for  two  or  three  miles.  The  legislature  deter- 
mined that  the  shortening  of  the  navigation  was  a  public 
good,  and  then  authorized  John  Denn  to  execute  the  work. 
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He  did  it,  and  his  authority  was  sustained  by  the  courts  of 
this  state/in  the  case  of  Sinnichson  v.  Johnson  2  Harr.  129. 
Or,  the  judgment  of  the  legislature  may  be  carried  into 
execution— as  is  now  done  through  all  the  United  States, 
and  in  this  state,  and  in  England ;  and,  perhaps,  almost 
everywhere— through  the  instrumentality  of  courts  and 
public  officers,  in  the  laying  out  of  ordinary  public  highways 
under  road  laws.  I  presume,  if  the  legislature  should  see  fit 
to  pass  general  turnpike  aud  railroad  laws,  instead  of  grant- 
ing special  acts,  it  might,  for  purposes  of  making  turnpikes 
and  railroads,  admitted  highways,  do  it  through  the  same 
instrumentality. 

On  this  point  I  refer  your  Honor  to  the  case  of  the  Dela- 
ware and  Baritan  Canal  Company  v.  The  Camden  and 
Atlantic  Railroad  Co.,  1  C.  E.  Green  365. 

But,  when  done  through  the  instrumentality  of  courts  and 
public'  officers,  they  are  the  courts  and  officers  of  the  state, 
constitutionally  organized  and  appointed;  indei)endent  men, 
public  officers,  sworn  to  perform  their  duty.  Not  by  private 
corporations,  for  their  own  use,  in  the  mode  described. 

The  United  Companies,  however  respectable,  are  not  the 
public  tribunals  of  the  state;  have  not  sworn  allegiance; 
have  not  been  appointed  by  the  people,  nor  by  any  of  the 
organized  tribunals.  More  than  all  this,  under  the' act,  the 
United  Companies  judge  for  themselves.  That  cannot  be. 
No  man  can  be  made  a  judge  in  his  own  cause.  While  there 
is  no  provision  in  the  state  Constitution  against  it,  there  is 
such  a  provision  in  the  constitution  of  nature.  No  legisla- 
ture can  make  such  an  appointment;  nor  provide  for  it. 
Nor,  I  respectfully  submit,  can  the  legislature  appoint  pri- 
vate' corporations  \o  determine,  for  their  own  use,  when  my 
property  shall  be  taken  from  me  and  transferred  to  them,  or 
some  other,  for  their  use. 

The  right  of  eminent  domain  is  a  sacred  trust,  and,  like 
all  other  trusts,  cannot  be  delegated.  It  has  been  confided 
by  the  people  to  their  representative  government  in  trust  for 
them,  and  only  that  government  can  execute  it.     It  cannot 
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delegate  it.  Much  more,  can  it  not  delegate  it  to  men,  or 
private  corporations,  to  determine  for  themselves,  and  for 
their  own  use,  when  it  shall  be  exercised. 

See  Smith's  Const.  Laic,  p.  487,  §  331  and  ;).  517;    11 
New  Hamp.  19  ;  23  Pick.  396  ;  21  N.  Y.  Rep.  598. 

No  stronger  or  more  strikingly  objectionable  exercise  of 
the  powers  attempted  to  be  given  by  this  act  to  the  United 
Companies,  can  be  suggested  than  the  lease  in  question. 
Under  pretence  of  a  lease  of  their  "  works  "  to  the  Pennsyl- 
vania Railroad  Company,  they  barter  away  all  their  fran- 
chises, and  assign  all  their  other  property.  On  what  ground? 
They  are  authorized  to  "lease."  What?  To  lease  cash? 
To  lease  franchises?  No,  they  are  simply  authorized  to 
lease  their  works.  But  what  do  they  do?  They  lease 
$4,555,905  of  stocks;  $356,750  of  bonds  and  mortgages; 
$2,135,436  of  cash  advances;  $57,752  of  sinking  fund; 
$447,880  of  unappropriated  materials;  and  $831,285  of  clear 
cash,  in  the  hands  of  the  treasurer !  Thus  they  propose  to 
lease  for  nine  hundred  and  ninety-nine  years,  $8,385,009  of 
cash,  and  cash  assets;  and  this,  under  authority  to  lease 
their  "  works ! "  What  are  these  cash  assets  ?  They  are 
the  net  profits;  in  part  the  earnings  of  the  United  Companies 
which,  under  special  acts  of  the  legislature,  they  have 
invested,  instead  of  dividing  them  into  dividends  to  the 
stockholders. 

They  are  the  net  earnings  of  the  companies  over  the  cost 
of  their  works,  invested  for  the  use  of  the  stockholders ;  and 
I  hold  it  to  be  perfectly  indisputable,  that  no  corporation, 
unless  specially  authorized  by  language  that  will  admit  of 
no  two  constructions,  can  "  lease "  that  amount  of  the  per- 
sonal property  of  its  stockholders. 

But  not  content,  they  do  all  this,  and  much  more.  They 
have  real  estate,  in  no  wise  connected  with  the  working  of 
the  roads,  amounting  to  as  much  more  as  the  sum  which  I 
just  now  stated,  and  they  dispose  of  all  that  real  estate,  on  a 
lease  for  nine  hundred  and  ninety-nine  years.  Is  not  this  a 
beautiful  scheme  on  the  face  of  it?  The  covenant  in  the 
lease  is,  that  the  Pennsylvania  Railroad  Company  may  dis- 
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pose  of  any  part  of  this  property  whenever  the  lessee — i.  e., 
the  Pennsylvania  Railroad  Company — shall  think  proper  I 

The  lessee,  the  Pennsylvania  Railroad  Company,  whenever 
it  shall  think  it  necessary  for  the  use  of  the  canals  and  rail- 
roads, or  for  the  protection  of  the  interests  of  the  lessors  to 
sell  their  property,  may  do  so.  Why  not  leave  the  lessors 
some  discretion  about  that  ?  Oh,  but  they  are  to  have  the 
consent  of  the  lessors.  Who  are  the  lessors  ?  The  board  of 
directors  of  the  United  Companies,  the  joint  board,  a  single 
board,  or  all  the  stockholders  ? 

The  concluding  clause  of  this  covenant  is:  "The  proceeds 
of  all  such  sales  shall  be  applied,  at  the  option  of  the  lessee, 
either  to  the  permanent  reduction  of  the  funded  debts  of  the 
said  lessors,  or  either  of  them ;  or  to  permanent  additional 
improvements,  upon  the  property  hereby  demised." 

That  is  an  extremely  equitable  provision  !  The  Pennsyl- 
vania Railroad  Company  have  got  the  property  for  nine  hun- 
dred and  ninety-nine  years.  They  may  sell  ten  or  twelve 
millions  of  dollars  of  real  estate  and  cash  assets,  and  lay  out 
the  proceeds  in  permanent  improvements  at  Harsiraus  Cove, 
for  their  own  use,  for  nine  hundred  and  ninety-nine  years. 
After  that,  the  lessors  can  enjoy  those  permanent  improve- 
ments !  If  you  give  me  property  for  nine  hundred  and  ninety- 
nine  years,  I  will  be  exceedingly  liberal  with  the  reversion. 
I  do  not  pronounce  the  lease  a  cheat ;  but  it  strikes  me,  that 
among  plain  people,  not  accustomed  to  examine  closely  such 
instruments,  it  is  very  well  calculated  to  mislead. 


III. 


If  the  act  of  1870  can  be  construed  to  sanction  the  lease 
in  question,  then  my  proposition  (which  I  regard  rather  as  a 
principal  than  a  subordinate  one)  is — 

That  the  canal  and  railroads  of  the  United  Companies, 
called  in  the  statute  their  "  works,"  are  public  highways  of, 
and  within  this  state ;  and  that  it  istiot  competent  for  the 
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legislature,  directly  or  indirectly,  to  assign  or  transfer,  or  to 
authorize  the  assignment  or  transfer  of  the  highways  of  the 
state  to  a  foreign  corporation  ;  and  that  the  proposed  lease 
would,  therefore,  be  void. 

In  maintaining  this  proposition,  I  beg  leave,  first,  to  trans- 
late several  of  the  words  contained  in  it. 

By  assignment,  I  mean  a  transfer  for  a  valuable  considera- 
tion, vesting  in  the  assignee,  by  an  irrepealable  contract, 
an  absolute  right  of  property  in,  or  control  over  the  high- 
ways. 

By  direct  assignment,  I  mean  one  made  directly  by  the 
state  to  the  corporation  ;  and  by  indirect  assignment,  I  mean 
one  made  through  the  intervention  of  a  corporation,  in  which 
the  state  has  vested  a  legal  title  to  such  highways,  as  its  agent 
or  representative. 

And  by  a  highway  of  the  state,  I  mean  some  public  line  of 
travel  or  transportation,  established  by  the  state,  in  the  exer- 
cise of  the  right  of  eminent  domain,  which  every  citizen  has  a 
right  to  use. 

And  by  a  foreign  corporation,  I  me-an  a  corporation  created 
and  controlled,  wholly,  by  a  state  other  than  that  in  which 
the  highway  is. 

That  the  Pennsylvania  Railroad  Company  is  such  a  cor- 
poration will  admit  of  no  question. 

The  "  works "  of  the  United  Companies  are  declared 
**  common  highways,"  by  their  respective  charters ;  and, 
therefore,  every  citizen  has  the  right  to  use  them ;  the  lands 
on  which  they  are  constructed  and  operated,  were  taken  by 
condemnation,  in  the  exercise  of  the  right  of  eminent  domain 
by  the  state,  through  the  instrumentality  of  those  corporations; 
and  they  are  maintained  by  established  tolls,  freights,  and 
fares,  paid  by  those  who  use  them. 

The  transfer  proposed  is  nominally  a  lease  for  nine  hun- 
dred and  ninety-nine  years — i.  e.,  forever,  a  perpetuity — 
upon  a  contract  which,  if  valid,  is  necessarily  irreparable,  to 
pay  as  a  rent  $2,000,000  annually,  and  discharge  certain  ob- 
ligations of  the  lessors.' 
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The  simple  question  therefore,  in  this  aspect  of  the  case, 
is :  Can  the  legislature  of  New  Jersey  authorize  such  a  lease 
to  the  Pennsylvania  Railroad  Company  ?  I  maintain  it  can- 
not. 

1.  The  making  and  maintaining  of  highways  is  one  of  the 
three  necessities  of  government — trinoda  necessit<is  ;  essential 
to  civilization ;  and  therefore  a  duty  which  every  state  owes 
to  its  own  citizens  or  subjects. 

The  three  necessities  of  government,  as  I  understand  them, 
are  highways,  taxes,  and  courts;  or,  a  judiciary  for  the  pun- 
ishment of  criminals  and  the  administration  of  justice.  The 
powers  necessary  to  provide  these  necessities  are  sovereign 
powers.  They  are  confided,  in  trust,  by  the  people  to  their 
sovereign,  of  which  trust  he  is  incapable  of  divesting  himself. 
The  making  and  maintaining  of  highways  require  a  constant 
exercise  of  the  higiiest  and  most  delicate  attributes  of  sove- 
reignty— the  right  of  taking  private  property  for  public 
use  for  their  construction,  and  the  right  of  taxation  for 
their  maintenance  and  repair.  4  Bac.  Ab.,  tit.  Highways  A, 
note  a. 

See  also,  Angell  on  Highways  53,  §  76  ;  Bel.  &  Rar.  Canal 
Co.  V.  Bar.  &  Del.  Bay  R.  Co.,  1  C.  E.  Green  364. 

The  money  of  the  people  makes  and  maintains  the  high- 
ways. The  state  is  their  trustee — holds  for  their  use.  The 
people  are  taxed,  both  to  pay  for  the  projjerty  for  making  the 
highways,  and  for  their  making  and  repairs.  Corporations, 
making  these  expenditures  under  legislative  sanction  are 
authorized  to  charge  tolls,  freights  and  fares  at  rates  which 
produce  sufficient  to  meet  their  expenditures,  and  pay  them 
for  their  care  and  labor.  In  this  way,  by  a  kind  of  special 
tax  the  people  who  use  them  are  taxed  in  proportion  to  theii 
use.  Whether  made  and  maintained,  therefore,  directly  by 
the  state,  or  through  the  agencies  of  corporations,  the  people 
are  taxed  for  their  making  and  repairs. 

2.  If  the  making  and  maintaining  of  highways  call  into 
continued  action  the  highest  attributes  of  sovereignty,  then 
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those  attributes — being  portions  of  the  sovereignty,  and  inci- 
dents of  the  highways — cannot  exist  the  one  without  the 
other :  consequently,  to  part  with  one  is  to  part  also  with  the 
other. 

In  other  words,  a  state  cannot  dispose  of  those  highways 
without,  at  the  same  time,  disposing  of  those  attributes  of 
sovereignty  which  are  incident  to  and  form  a  part  of  the 
highways.  A  state  could  as  w^ell  farm  out  the  courts  to 
another  state,  to  run  the  judicial  "  machine."  The  making 
and  controlling  of  highways  is  as  much  an  act  of  sovereignty 
as  the  making  and  controlling  of  courts;  and  the  state  can  as 
well  surrender  or  assign  the  one  as  the  other.  The  highway 
and  the  power  are  as  inseparable  as  the  shadow  and  the  sub- 
stance ;  they  come  and  go  together. 

3.  The  supreme  poiver  of  a  state — usually  denominated  sove- 
reignty— committed  by  the  people  to  their  government,  what- 
ever its  form,  is  a  sacred  trust  confided  by  them  to  it,  for  their 
own  protection  and  welfare,  and  not  for  the  protection  and 
welfare  of  any  other  people.  It  is,  therefore,  inalienable.  Puff. 
Law  of  Nature  and  Nations,  Book  8,  ch.  5,  §  9 ;  Locke  on  Gov't 
304  to  307;  VutteJ,  p.  31  ;  Del.  &  Bar.  Canal  Co.  v.  Cam.  & 
Atl.  R.  Co.,  1  G  E.  Green  364,  365. 

The  state  cannot  delegate  the  trust,  for  that  would  be  divest- 
ing itself  of  the  power  to  perform  its  own  duty.  To  delegate 
by  an  irrevocable  contract,  vesting,  directly  or  indirectly,  its 
control  in  another,  is  to  surrender  all  power  over  it.  A  sale 
of  the  trust,  confided  personally  to  the  state,  would  not  only 
be  a  breach  of  trust,  but  a  void  act. 

Railroads  are  highways.  This  is  admitted.  No  corporation 
has  any  property  in  them  as  highways,  although  it  may  have 
property  in  the  franchises  ceded  to  it,  and  exercisable  by  it,  to 
the  extent  of  the  grant. 

See  opinion  of  Chief  Justice  Black  in  Erie  &  Northeast  JR^ 
Co.  v.  Casey,  2  Casey  R.  307. 

4.  If  the  power  be  surrendered  to  another  state,  its  exer- 
cise would  be  by  and  for  the  people  of  that  state.  The 
people  of  New  Jersey  did  not  form  their  government  for  the 
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people  of  Pennsylvania,  but  for  themselves.  They  made 
their  constitution ;  they  made  the  state,  for  their  own  good. 
If  the  trust  of  making  and  maintaining  highways  for  their 
good  should  be  surrendered,  it  might  not  be  performed  at  all  ; 
or,  if  performed,  solely  for  the  good  of  others. 

I  maintain  that  the  highways  of  a  nation  are  upon,  and  are 
a  part  of  the  soil  of  a  nation — inseparable  from  it,  and  can  no 
more  be  bartered  away  by  the  legislature  than  any  other  or  all 
other  portions  of  the  territory. 

Let  me  put  a  case  by  way  of  illustration :  Suppose  the 
state  of  New  Jersey,  instead  of  having  constructed  a  railroad 
through  the  instrumentality  of  a  corporation  across  the  state, 
had  directly,  from  its  own  treasury,  condemned  and  taken  a 
strip  of  land,  one  hundred  feet  in  width,  from  Trenton  bridge 
to  Jersey  City;  had  made  thereon  an  ordinary  highway, 
hard  and  smooth  as  the  roadways  of  the  best  possible  con- 
struction, equal  or  superior  to  the  Roman  ways;  and  that 
Pennsylvania  should  then  construct  another  of  like  character 
from  Pittsburg  to  Trenton  bridge,  as  smooth  and  level  as 
this  floor,  so  that  any  kind  of  carriage  could  run  upon  it,  the 
question  then  which  I  propose  is  this — 

Could  the  legislature  of  New  Jersey  sell  her  highway  to 
the  state  of  Pennsylvania,  and  put  her  in  the  absolute  pos- 
session and  control  of  it?  If  so,  then  Pennsylvania  would 
come  into  New  Jersey.  How  could  she  push  her  sovereignty 
inside  of  ours?  Two  substances  cannot  occupy  the  same 
place  at  the  same  time.  If  our  highway  could  be  sold  to  the 
state  of  Pennsylvania,  so  that  the  state  of  Pennsylvania 
might  come  here  with  her  executive,  her  officers,  her  courts, 
and  take  the  absolute  possession  and  control  of  our  highway, 
then  the  state  of  Pennsylvania  would  occupy  our  soil,  and 
push  New  Jersey  "  from  her  own  stool."  But  every  state  is 
full  of  its  own  sovereignty. 

If  the  state  of  Pennsylvania  take  control,  she  may  bar  up 
those  tributaries  by  actual  bars,  if  you  please ;  or,  she  may 
exact  toll  of  the  citizens  who  travel  upon  them ;  or  do  any 
other  thing  she  may  choose  to  do.     How  would  that  comport 
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with  the  honor,  the  dignity,  the  sovereignty  of  the  state  of 
New  Jersey?  Instead  of  exercising  the  power  incident  to 
her  sovereignty,  of  making  and  controlling  her  highways, 
she  has  surrendered  it  to  another  state,  which  deprives  her 
own  citizens  of  its  use. 

5.  If  she  cannot  assign  such  a  highway  as  that,  she  can- 
not a  railroad.  They  are,  in  substance,  the  same.  Each  is 
the  avenue  along  which  the  people  of  New  Jersey  go  to 
market.  It  was  made  for  them  ;  with  their  money  ;  on  their 
soil ;  and  for  their  use :  and  cannot  be  disposed  of  for  the 
benefit  of  the  people  who  come  from  California,  or  from  any 
other  state.  The  gentlemen  on  the  other  side  tell  us  the 
lease  is  a  magnificent  scheme  for  the  good  of  the  whole 
people ;  conferring  benefit  on  all  out-doors.  It  is  the  duty 
of  the  state  of  New  Jersey,  according  to  their  theory,  to 
make  highways  for  the  commerce  of  the  world;  and  they 
have  cited  the  Constitution  of  the  United  States  for  that ! 
My  understanding  of  the  Constitution  of  the  United  States 
is,  that  if  the  people  of  other  states  choose  to  come  over  into 
New  Jersey,  they  shall  have  the  same  right  to  use  our  high- 
ways that  we  have.  But,  I  rather  think,  they  have  no  right 
to  compel  us  to  make  highways  for  them ;  nor  are  we  com- 
pelled to  let  them  come  here  and  make  them  for  themselves, 
and  control  them. 

I  submit  that  the  highways  of  this  state  belong  to  the 
people  of  this  state ;  that  they  are  the  beneficiaries,  and  that 
the  state  cannot  dispose  of  them. 

6.  If  it  cannot  be  done  directly  by  the  state,  it  cannot  be 
done  indirectly  through  the  instrumentality  of  corporate 
agents,  or  a  foreign  corporation.  What  cannot  be  done 
directly  by  principals,  they  cannot  authorize  agents  to  per- 
form. We  cannot  communicate  strength  to  others  which  we 
do  not  possess  ourselves,  to  do  what  we  cannot  do.  The 
stream  can  be  raised  no  higher  than  its  fountain. 

If  the  United  Companies,  creations  of  New  Jersey  and 
subject  to  her  jurisdiction  and  laws,  can  be  empowered  to 
transfer  her  highways  to  the    Pennsylvania  Railroad  Com- 
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pany,  the  creation  of  that  state,  and  subject  only  to  her  juris- 
diction and  laws,  then  Pennsylvania,  governing  her  own  cor- 
poration, will  control  through  it  those  highways,  as  effectually 
as  if  they  had  been  transferred  immediately  to  her  by  the  state 
of  New  Jersey.  The  servant  would  be  subject  to  his  master, 
and  the  master  would  act  through  his  servant.  Quifacitper 
alium,  facit  per  se. 

II.  My  argument,  thus  far  on  this  point,  assumes  that  a 
foreign  corporation  is  capable  of  becoming  the  lessee  of  the 
works  of  the  United  Companies,  but  that  our  legislature  is 
incapable  of  authorizing  such  a  lease.  In  other  words,  that 
the  incompetency  is  in  the  legislature,  simply.  In  order  to 
make  a  good  lease,  there  must  be  a  capable  lessor  and  a 
capable  lessee.  I  now  reverse  the  condition  of  imbecility,  and 
maintain  that  the  Pennsylvania  Railroad  Company,  being  a 
foreign  corporation,  is  incapable  of  becoming  the  lessee  of 
those  works,  because  it  is  incapable  of  entering  into  their  pos- 
session and  enjoyment  so  long  as  it  is  a  foreign  corporation. 
Observe  the  qualification  :  I  say,  so  long  as  it  is  a  foreign  cor- 
poration, it  is  incapable  of  taking  possession ;  for  I  do  not 
question  that  the  legislature  of  New  Jersey  may  incorporate 
J.  Edgar  Thompson,  Thomas  A.  Scott,  and  all  the  stockhold- 
ers of  that  company,  and  make  them  a  corporation.  Then 
they  would  be  a  New  Jersey  corporation — a  creature  of  this 
state — on  which  it  could  confer  whatever  powers  it  pleased. 
Or,  it  might,  perhaps,  by  some  indirection,  make  the  Penn- 
sylvania Railroad  Company  a  quasi  corporation,  for  the  pur- 
pose of  operating  the  United  Companies'  works.  But  that 
has  not  been  done,  nor  attempted. 

1.  The  Pennsylvania  Railroad  Company  is  now  purely  a 
foreign  corporation.  It  is  so  charged  in  the  bill,  and  admitted 
in  the  answer.  Nothing  has  been  done,  or  attempted  to  be 
done,  by  our  legislature  to  make  it  a  domestic,  or  a  quasi 
domestic,  corporation.  There  is  nothing  in  the  answer  pretend- 
ing any  such  thing.  The  simple  authority  to  contract,  does  not 
domesticate  it.  If  it  would,  then  a  grant  to  the  United  Com- 
panies to  contract  with  the  corporation  of  London,  or  with  the 
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East  India  Company,  would  make  them  quasi  corporations 
of  New  Jersey,  It  requires  something  more  than  a  mere 
power  of  contract.  Tliere  must  be  something  to  domesticate 
them  ;  to  make  them,  as  it  were,  citizens  of  New  Jersey ;  and 
bring  them  within  the  control  of  our  own  laws.  Until  this 
shall  have  been  done,  they  will  be  incapable  of  coming  here 
and  taking  possession  of  our  highways. 

As  yet,  New  Jersey  has,  at  most,  attempted  to  confer  the 
power  of  entering  into  certain  business  contracts  with  foreign 
corporations, — not  to  create  them  New  Jersey  corporations, 
nor  to  domesticate  them.  No  such  attempts,  or  thought,  can 
be  found  in  the  act.  Nothing  of  the  kind  is  suggested,  either 
in  the  bill  or  answer;  nor,  as  yet,  in  the  arguments  of  defend- 
ants' counsel.  The  proposed  lessee,  therefore,  stands  now 
here,  a  purely  Pennsylvania  corporation ;  and,  as  such,  I 
maintain  that  it  is  barred  out  of  New  Jersey,  and  incom- 
petent to  come  into  it  for  the  purposes  contemplated  by 
the  lease. 

2.  It  is  obvious  that  the  works  of  the  United  Companies 
of  New  Jersey — their  canal  and  railroads — are  on,  and  a  ])art 
of  the  soil  and  territory  of  New  Jersey ;  and  are  now  under 
and  subject  to  the  jurisdiction  of  New  Jersey,  and  must  con- 
tinue so  until  in  some  way  ceded  to  the  state  of  Pennsylvania, 
and  thereby  brought  within  her  jurisdiction.  I  have  already 
attempted  to  prove  that  that  cannot  be  done.  Trusting  to 
my  success  on  that  point,  I  now  assume  that  they  are,  and 
must  continue  to  be,  a  part  of  our  territory,  and  within  the 
jurisdiction  of  our  state.  The  question  then  is :  Can  a  purely 
foreign  private  corporation  enter  upon  and  take  possession  of 
and  operate  those  works,  in  this  state,  as  contemplated  by  the 
proposed  lease? 

3.  In  order  to  effect  the  object  of  the  lease,  it  would  be 
necessary  for  the  lessee  to  enter  upon  and  take  possession  of 
the  demised  premises.  No  action  for  rent  accrues,  or  can  be 
maintained,  until  there  has  been  actual  entry,  or  ability  on 
the  part  of  the  lessee  to  enter.  The  covenants  are  void  if 
the   lessee   cannot   take   possession.     The  perfection  of  the 
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lease,  therefore,  requires  entry,  or  a  power  to  enter.  If  the 
lessee  has  no  power  to  enter,  the  lease  cannot  be  made.  It 
takes  two  to  make  a  bargain.  The  law  on  this  point  is  per- 
fectly familiar  to  the  court.  See  Salmon  v.  Smith,  1  Saund. 
Rep.,  p.  203,  note  1. 

My  proposition,  as  already  stated,  is  that  the  Pennsylvania 
Railroad  Company  is  a  foreign  corporation,  created  by  the 
state  of  Pennsylvania,  and  can  have  no  actual,  potential  exis- 
tence in  the  state  of  New  Jersey,  sufficient  to  enter  upon  and 
take  possession  of  the  works  of  the  United  Companies  and 
operate  them ;  and  that,  without  such  power,  it  cannot  become 
the  lessee  of  the  United  Companies. 

"  A  private  corporation,  whose  charter  has  been  granted  by 
one  state,  cannot  hold  meetings,  pass  votes,  and  exercise 
powers  in  another  state.  It  can  have  no  legal  existence  out 
of  the  boundaries  of  the  sovereignty  by  which  it  is  created. 
It  must  dwell  in  the  place  of  its  creation,  and  cannot  migrate 
to  another  sovereignty."  A.  &  A.  on  Corp.,  §  104,  and  cases 
cited. 

This  is  very  strong   language ;  cannot  be  made  stronger. 

"  It  can  have  no  legal  existence  out  of  the  boundaries  of  the 
sovereignty  by  which  it  is  created."  As  it  is,  itself,  a  mere 
legal  entity,  if  it  can  have  no  "  legal "  existence,  it  can  have 
none  whatever,  for  it  lives  and  breathes  only  by  law.  If  it 
"  cannot  hold  meetings,  pass  votes,  or  exercise  any  powers " 
in  another  state,  on  what  principle  can  it  enter  into  the  actual 
possession  of  the  franchises  and  works  of  the  United  Com- 
panies, impossible  to  be  separated  or  moved  from  New  Jersey  ? 
The  sovereignty  of  New  Jersey  cannot  go  out  of,  nor  the 
sovereignty  of  Pennsylvania  come  into.  New  Jersey.  If  the 
Pennsylvania  Railroad  Company  cannot  dwell  in  any  place 
but  Pennsylvania ;  if  it  cannot  live  or  breathe,  elsewhere  ; 
then  it  would  be  a  dead  corporation  as  soon  as  brought  here. 
It  would  be  nothing. 

I  refer  also  to  a  case  decided  in  our  own  state :  Hilles  v. 
Farruh,  1  McCarter  380. 

In  the  case  of  the  Bank  of  Augusta  v.  Earle,  Chief  Justice 
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Taney,  after  the  arguments  of  some  of  the  ablest  counsel  of 
the  country,  delivered  a  very  learned  and  exhaustive  opinion. 
He  said  :  "  Whenever  a  corporation  makes  a  contract,  it  is 
the  contract  of  the  legal  entity  ;  of  the  artificial  being  created 
by  the  charter ;  and  not  the  contract  of  the  individual  mem- 
bers. *  *  *  Aii(l  it  may  be  safely  assumed  that  a  cor- 
poration can  make  no  contracts  and  do  no  acts,  either  within 
or  without  the  state  which  creates  it,  except  such  as  author- 
ized by  its  charter ;  and  those  acts  must  also  be  done  by 
such  officers  or  agents,  and  in  such  manner  as  the  charter 
authorizes.  And  if  the  law  creating  a  corporation  does  not, 
by  the  true  construction  of  the  words  of  its  charter,  give  it 
right  to  exercise  its  powers  beyond  the  limits  of  the  state, 
all  contracts  made  by  it  in  another  state  would  be  void." 
And  again  he  adds  :  "  It  is  true  that  a  corporation  can  have 
no  legal  eonstence  out  of  the  boundaries  of  the  sovereignty  by 
which  it  ia  created.  It  exists  only  in  contemplation  of  law, 
and  when  that  law  ceases  to  operate,  and  is  no  longer  obliga- 
tory, the  corporation  can  have  no  existence.  It  must  dwell  in 
the  place  of  its  creation,  and  cannot  migrate  to  another  sov- 
ereignty."    13  Peters  587,  '8. 

4.  While  it  may  be  true  that  a  foreign  corporation — not  of 
legal  right,  but  by  the  comity  of  nations — may  make  contracts 
existing  only  in  words,  transitory  in  their  character;  yet 
it  is  not,  and  cannjt  be  true,  that  a  being  incapable  of  ex- 
isting in  New  Jersey,  can  have  or  take  the  actual  posses- 
sion of  the  highways  of  New  Jersey.  Contracts  are  but 
breath ;  but  the  possession  of  lands  passes  by  delivery.  Fran- 
cliises  are  not  contracts  ;  they  are  sovereignties,  as  distinguished 
from  contracts. 

See  the  case  of  the  Ohio  &  Mississippi  Railroad  v.  Wheeler, 
1  Black's  Rep.  286,  297. 

The  right  of  a  foreign  corporation,  by  comity,  to  exercise 
the  power  of  contracting,  and  doing  certain  other  acts  which 
are  incidents  of  corporations,  is  a  very  different  thing  from 
exercising  those  corporate  franchises  and  powers  which  are 
the  incidents  of  sovereignty.     By  comity,  the  incidental  pow- 
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ers  of  corporations  of  other  states,  may  be  exercised  out  of 
the  state  of  their  creation,  but  no  comity  can,  or  ought  to, 
extend  to  the  authorizing  of  foreign  corporations  to  exercise 
attributes  of  sovereignty  in  any  other  state  than  that  in 
which  they  were  created.  Before  such  sovereign  powers  can 
be  exercised,  the  corporation  must,  in  some  way,  become 
domesticated.  That  has  not  been  done,  nor  attempted  to  be 
done  here. 

See  the  case  of  The  State  v.  The  Boston,  Concord,  and 
Montreal  Railroad  Co.,  25  Vt.  436,  442. 

The  true  distinction  is  clearly,  positively,  and  most  con- 
clusively, to  my  mind,  stated  in  this  case — that,  while  by  the 
comity  of  nations,  the  incidental  powers  of  a  corporation 
may  be  exercised  through  the  instrumentality  of  agents,  as 
that  of  a  New  Jersey  corporation,  or  even  the  state  of  New 
Jersey,  may,  by  an  agent,  go  over  into  the  city  of  Philadel- 
phia and  buy  something  for  the  corporation  or  state;  yet  that 
the  comity  of  nations  does  not  permit  the  introduction  of  an 
agent  of  a  foreign  corporation  to  exercise  the  sovereign  powers 
of  the  state  creating  it,  in  another  state.  That  is  quite  a  dif- 
ferent thing. 

See  Commonwealth  v.  The  Franklin  Canal  Co.,  9  Harris 
125. 

In  conclusion,  upon  this  point,  I  respectfully  submit  that, 
both  on  principle  and  authority,  a  purely  foreign  corporation 
can  have  no  legal  existence  in  the  state  of  New  Jersey ;  and 
that  the  Pennsylvania  Railroad  Company,  being  such  cor- 
poration, can,  therefore,  have  no  legal  existence  in  New  Jer- 
sey ;  and,  consequently,  is  incapable  of  being  the  lessee  of 
the  works  in  question.  Hence,  that  the  Pennsylvania  Rail- 
road Company  cannot  become  the  lessee  and  take  possession 
of  those  works ;  and,  being  incapaple  of  so  becoming  a  lessee, 
any  lease  of  those  works  to  it,  would  necessarily  be  void. 

Vol.  VII.  T 
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IV. 

The  Pennsylvania  Railroad  Company  has  no  legislative 
authority  from  the  state  of  Pennsylvania,  to  become  the  lessee 
of  the  United  Companies  of  New  Jersey,  as  contemplated  by 
the  lease  in  question. 

1.  The  charter  of  the  Pennsylvania  Railroad  Company, 
itself,  contains  no  authority  to  that  company  to  become  the 
lessee  of  any  canal  or  railroad  corporation  ;  much  less  of  a 
foreign  canal  or  railroad  a^rporation. 

They  rely  on  the  acts  of  1870  and  1871.  "We  must,  then, 
look  to  them  for  the  enlarged  powers  claimed  to  be  con- 
ferred. No  power  is  expressly  given  to  that  company  to 
lease  the  United  Companies'  works,  although  it  may  be  that 
it  had  a  "  hankering"  after  them.  But,  to  exist,  it  must  have 
been  granted  by  such  express  and  unequivocal  language  as 
will  admit  of  no  doubt.  As  to  that,  I  cannot  be  too 
emphatic. 

2.  It  is  a  well  established  rule  of  law,  in  England  and  this 
country,  that  corporate  grants  must  be  free  from  doubt. 
This  is  true  as  to  domestic  corporations.  Much  more  so,  I 
think,  when  applied  to  foreign  corporations  ;  and  a  mu/to  for- 
tiori in  its  application  to  foreign  corporations,  in  reference  to 
such  grants  of  powers  as  are  now  claimed. 

Although  we  had  supposed  that  the  Delaware  river  sepa- 
rated the  state  of  Pennsylvania  from  New  Jersey ;  and,  con- 
sequently, separated  the  lands  and  works  of  Pennsylvania 
from  those  of  New  Jersey;  yet  to  sustain  implied  grants, 
it  is  seriously  claimed  here,  that  the  works  of  the  Pennsyl- 
vania Railroad  Company,  on  the  west  side  of  the  Delaware, 
are  connected  with  those  of  the  United  Companies  on  the 
east  side,  simply  because  of  ability  to  cross  the  river,  in 
vessels,  from  one  to  the  other !  For  instance,  because  the 
Pennsylvania  Railroad  Company  has  a  depot  down  the  river 
two  or  three  miles  from  Philadelphia,  from  which  to  ship 
oil ;  and  because  a  canal    boat  can    pass  from    Bordeutowu 
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■down  to  that  depot,  it  is  claimed  that  the  Pennsylvania  Rail- 
road "  connects "  with  the  Delaware  and  Raritan  Canal. 
Upon  the  same  principle,  the  ocean  which  separates  Europe 
from  America,  connects  those  continents.  And,  although  the 
statutes  require  the  "works"  of  the  companies,  to  justify  a 
contract  of  consolidation,  to  be  "  connected ; "  yet  that  any 
existing  business  arrangement  between  them,  will  constitute 
a  connection  within  the  act.  If  so,  a  business  arrangement 
could  be  made  one  minute  sufficient  to  stand  upon  in  order  to 
"  connect,"  and  the  consolidation  or  lease  be  effected  the  next. 
This  is  the  latitude  of  construction  claimed. 

3.  There  are  only  four  statutes  of  Pennsylvania,  to  which 
I  shall  refer.  They  are,  first,  the  act  of  March  29th,  1859; 
second,  the  act  of  April  23d,  1861  ;  third,  the  act  of  February 
17th,  1870;  and  fourth,  the  act  of  May  3d,  1871.  These 
are  all  I  have  investigated. 

The  first -two  of  these  acts  are  expressly  confined  to  Penn- 
sylvania corporations.  The  first  authorizes  companies,  owning 
connecting  railroads  in  the  state  of  Pennsylvania,  to  enter  into 
^ny  lease  or  contract  with  each  other,  in  respect  to  the  use, 
management,  and  working  of  their  several  railroads.  That 
is  in  terms  confined  to  the  state.  The  phraseology  of  the  act 
is,  "  connecting  railroads."  The  true  intent  of  those  words, 
as  I  understand,  became  the  subject  of  judicial  inquiry  in  that 
state,  and  it  was  held  that  they  meant  an  actual,  immediate, 
and  physical  connection. 

The  second  Pennsylvania  act,  to  which  I  have  referred, 
authorized  the  railroad  companies  of  Pennsylvania  to  enter 
into  leases  or  contracts  with  other  roads,  although  con- 
nected only  by  intervening  railroads,  curing  the  supposed 
defect  in  the  first  act.  Hence,  so  far  as  the  state  of  Penn- 
sylvania is  concerned,  a  connection  by  intervening  railroads, 
however  long  or  short,  if  it  be  a  connection  of  an  actual, 
visible,  tangible  character,  is  authorized.  Neither  of  those 
acts  extended  to  foreign  corporations.  I  may  add,  too,  that 
they  are  both  confined  to  railroads,  as    distinguished    from 
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canals,  or  navigation  works.  Those  two  acts  may,  therefore, 
be  excluded  from  consideration  in  this  case. 

The  third  is  the  act  of  February  17th,  1870,  which  pre- 
ceded ours  of  March  17th,  1870,  by  just  one  month.  By 
that  act  it  is  enacted,  "  that  it  shall  and  may  be  lawful  for 
any  railroad  company  or  companies  in  this  commonwealth, 
to  lease  or  become  the  lessees,  by  assignment  or  otherwise, 
of  any  other  railroad  or  railroads,  or  enter  into  any  other 
contract  with  any  other  railroad  company  or  companies, 
whether  the  road  or  roads  embraced  in  such  lease,  assign- 
ment or  contracts,  may  be  within  the  limits  of  this  state,  or 
created  or  existing,  under  the  laws  of  any  other  state  or 
states." 

It  will  be  perceived  that  this  act  is  confined  to  railroads  ta 
be  leased  directly,  or  to  be  acquired  by  assignment  or  other- 
wise. Beyond  all  question,  the  words  "road  or  roads,"  in 
that  connection,  refer  to  railroad  or  railroads;  and  not  to 
common  turnpikes  or  plank  roads,  or  anything  of  that  kind  ; 
much  less  to  ferries  and  steamboat  lines.  Then  comes  the 
proviso  :  "  Provided,  that  such  road  or  roads  so  embraced  in 
any  such  lease,  assignment,  or  contract,  shall  be  connected, 
either  directly  or  by  means  of  intervening  lines,  with  the 
railroad  or  railroads  of  said  company  or  companies  of  this 
commonwealth  so  entering  into  such  lease,  assignment,  or 
contract,  and  thus  forming  a  continuous  route  or  routes  for 
the  transportation  of  persons  and  property." 

The  act  of  1870  contains  the  substance  of  the  two  acts  of 
1859  and  1861  ;  but  enlarges  the  power  in  them,  to  the 
leasing  or  contracting  with  railroads  outside  of  the  state. 
The  substantial  effect,  then,  of  the  act  of  1870,  was  simply 
to  extend  the  provisions  of  the  acts  of  1859  and  1861  to 
railroads  outside  of  the  state  of  Pennsylvania.  But  that  act 
does  not  extend  to  canals. 

Then  came  the  act  of  1871,  which  sim[)ly  enlarged  the 
powers  in  the  act  of  1870,  to  the  leasing  or  the  making  of 
contracts,  relating  to  "canal  and  other  navigation  works" 
situate  in  Pennsylvania  or  any  other  state.     Those  two  acts, 
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it  is  claimed,  will  embrace  the  works  of  the  United  Compa- 
nies— both  railroads  and  canals — and  their  appendages. 

The  statutes  of  Pennsylvania,  as  they  now  stand,  author- 
ize any  railroad  company  or  companies  in  the  state  of  Penn- 
sylvania, to  obtain,  by  lease,  assignment,  or  otherwise,  any 
other  railroad  or  railroads  in  that  state,  or  any  other  state 
of  the  Union.  With  reference  to  this  legislation,  one  point, 
I  think,  is  conclusive,  so  far  as  the  present  case  is  concerned. 
The  power  granted  to  the  Pennsylvania  companies  is  con- 
fined to  railroads,  and  canal  and  navigation  works.  It  does 
not  extend  to  banks,  nor  to  insurance  companies,  nor  to 
steamboat  lines,  nor  to  plank  roads,  nor  to  bridges,  nor  to 
ferries,  nor  any  such  small  "trash. '  Nor  does  it  extend  to 
the  acquisition  of  from  teyi  to  twenty  millions  of  stocks  in  other 
companies ;  and  cash  assets  of  every  kind  and  description. 
Nor  does  it  extend  to  the  buying  up  of  sinking  funds ;  nor  to 
the  guaranteeing  of  millions  of  debts  ;  nor  any  such  friendly 
accommodations  as  sometimes  operate  upon  the  minds  of  per- 
sons having  souls. 

4.  Touching  those  matters,  let  me  direct  your  attention  to 
what  this  so-called  lease  proposes.  I  am  now  speaking  simply 
of  the  statutory  powers  of  the  Pennsylvania  Railroad  Com- 
pany to  come  into  New  Jersey,  and  buy  up  railroads  and 
other  "  fixins." 

It  is  the  outside  property  referred  to  in  this  lease,  about 
which  I  wish  to  inquire.  The  United  Companies  own  various 
ferries,  and  own  property,  real  and  personal,  "in  said  cities 
heretofore  named ;"  which  are  in  New  York,  Philadelphia, 
Jersey  City,  New  Brunswick,  South  Amboy,  Trenton,  and 
Camden,  "  and  elsewhere.'^  My  inquiry  is :  Where  is  the 
right  granted  to  the  Pennsylvania  Railroad  Company,  by 
those  statutes,  to  become  the  lessee  of  that  property." 

The  United  Companies  own  $8,385,009.35  of  nearly  all 
kinds  of  personal  property,  scattered  about ;  "  lying  loose " 
all  over  the  state  of  New  Jersey,  and  "elsewhere."  By 
means  of  these,  they  control  the  West  Jersey  Railroad  and 
all  its  branches ;  the  Belvidere  Delaware  Railroad ;  and  all 
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the  other  railroads  that  are  in  subjection  to  them,  on  the 
principle  that  the  servant  is  controlled  by  his  master.  How 
did  the  United  Companies  get  the  power  to  buy  those  stocks, 
and  to  make  the  other  investments?  By  special,  specific  acts 
of  the  legislature  of  New  Jersey,  authorizing  them  to  do  so. 
Now,  I  ask,  and  I  desire  a  direct  answer  :  Where  in  those 
Pennsylvania  statutes,  does  the  Pennsylvania  Railroad  Com- 
pany acquire  the  powers  to  come  here  and  buy,  or  "lease" 
those  stocks  and  other  assets,  from  tlie  United  Companies? 

Did  it  ever  enter  into  the  imagination  of  anybody,  in  the 
state  of  Pennsylvania,  or  "  elsewhere,"  except  only  the  pro- 
curers of  those  statutes,  that  they  could  be  held  to  extend  to 
the  buying  up  of  stocks,  cash,  cash  assets,  and  lands,  lying 
around  loose  in  the  state  of  New  Jersey?  There  is  only  the 
trifling  sum  of  about  eight  millions  and  a  half — nearly  one- 
half  their  entire  capitals — personalties,  alone.  Without  any 
kind  of  enactment  whatever,  other  than  an  authority  to  buy 
up  railroads  and  canals,  and  navigation  works,  the  Pennsyl- 
vania Railroad  Company,  as  counsel  inform  us,  with  a  capital 
only  half  sufficient  to  make  and  equip  three  hundred  miles,^ 
has,  by  contracts  and  "  otherwise,"  seven  thousand  miles  of 
railroads  in  its  control.  Safety  to  the  country  lies  in  the 
wedhiess  of  expansion. 

What  I  have  just  said  relates  only  to  the  personal  estate 
of  the  United  Companies,  estimated  at  par.  As  to  the  out- 
side real  estate,  I  have  no  data  before  me,  from  which  I  dare 
estimate  its  value.  Harsimus  Cove,  as  alleged  in  the  bill, 
and  not  denied  in  the  answer,  is  stated  to  be  worth  $3,000,- 
000.  Simply,  for  the  sake  of  guesshig  (being  well  assured 
that  I  do  not  guess  more  than  one-third  the  value)  I  assume 
that  the  remaining  real  estate,  situate,  promiscuously,  in  all 
the  principal  cities  of  this  state,  and  in  the  cities  of  New  York 
and  Philadelphia,  and  "  elsewhere,"  may,  by  possibility,  be 
worth  $3,000,000.  Adding  these  two  items  to  the  personal 
estate,  the  total  would  be  $14,385,000 — not,  perhaps,  more 
than  two-thirds  the  actual  value.     Looking  to  these  figures, 
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some  little  idea  may  be  formed  of  the  character  and  value  of 
the  corporate  properties,  outside  of  the  ivorks  and  equipments, 
which  the  Pennsylvania  Railroad  Company  pi'opose  to  take, 
not  by  direct,  or  specific  description,  but  by  generalities — 
appurtenances  if  you  choose — as  if  one  railroad  could  be 
appurtenant  to  another  railroad,  any  more  than  one  lot  of 
land  to  another  lot  of  land. 

6.  Numerous  railroads,  with  their  branches,  the  Pennsyl- 
vania Railroad,  under  the  Pennsylvania  acts  of  1870  and 
1871,  proposes  to  take  by  becoming  lessee  by  assignment,  or 
otherwise.  Those  contain  the  power,  and  all  the  power.  But 
if  you  will  look  at  the  act  of  1870,  you  Avill  find  this  import- 
ant provision  in  it;  that  the  roads  leased  or  assigned,  shall  be 
"connected  and  continuous"  roads,  with  the  Pennsylvania 
road.  Is  the  Belvidere  Delaware  a  "  connectino;  and  contin- 
uous  "  road  with  the  Pennsylvania  Railroad  ?  Is  the  West 
Jersey,  or  any  of  its  branches?  Is  the  Flemington  road? 
Is  the  Jamesburg  road?  Do  they  form  "'connecting  and 
continuous"  lines  with  the  road  of  the  Pennsylvania  Railroad 
Company  ?     It  is  absurd  to  talk  about  it. 

This,  however,  is  only  the  railroad  part  of  this  scheme. 
What  else  have  we?  because  they  deal  in  generalities.  They 
have  a  steamboat  line  from  South  Amboy  to  the  city  of  New 
York.  Where  does  the  lessee  get  the  power  to  take  that  ? 
Does  that  form  a  connected  and  continuous  line  with  the 
Pennsylvania  Railroad  ?  Is  that  a  railroad  ?  Is  it  a  canal, 
or  is  it  a  navigation  work?  If  it  be  a  "navigation  work," 
within  the  act,  then  the  Atlantic  ocean  is  a  "navigation 
work,"  and  so  would  anything  that  can  be  sailed  upon. 

Then  there  are  shares  of  stock,  and  assets,  and  interests  in 
other  railroad  companies  ;  stock  in  passenger  railway  compa- 
nies ;  bridges ;   ferries  ;  turnpikes. 

Such  are  the  various  kinds  of  property  which  the  Pennsyl- 
vania Railroad  Company  proposes  to  take,  under  the  power 
of  leasing  "railroads,  and  canals,  and  navigation  works,"  or 
of  obtaining  them  by  assignment,  or  otherwise. 

But  I  have  not  yet  named  all.     The  Pennsylvania  Railroad 
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Company  proposes  to  take  under  lease  all  the  franchises  of 
the  United  Companies,  and  of  all  the  other  companies ;  for 
they  take  by  assignment,  or  otherwise.  It  proposes  to  gatlier 
in  one  strong,  concentrated  grasp,  all  the  franchises  of  all 
the  works  owned  and  within  the  control  of  the  United  Com- 
panies ;  and  what  then  will  be  the  pitiable  condition  of  those 
companies  ? 

I  have  the  high  authority  of  the  ex-Chief  Justice  of  Penn- 
sylvania, for  saying  that  franchises  are  all  they  have.  When 
tJiey  are  gone,  their  all  is  gone ;  they  come  to  a  shameful 
end.  And  that,  to  hold  otherwise,  "  would  be  to  put  into 
their  right  hand  length  of  days,  and  into  their  left,  riches 
and  honor." 

6.  Seriously,  it  would  seem  to  me  but  little  less  than 
absurdity,  upon  well  established  principles  for  construing 
such  statutes,  to  adopt  the  construction  contended  for.  We 
have  the  Pennsylvania  statutes  before  us ;  and,  under  our 
act  authorizing  the  reading  of  the  statutes  of  other  state.s, 
published  by  authority,  they  are  properly  here  for  interpre- 
tation. But  we  have,  also,  the  decisions  of  the  highest  court 
of  that  state,  furnishing  the  rules  by  which  such  statutes  are, 
and  would  be  construed  there.  We  must  take  the  statutes 
with  the  rules.  The  courts  of  the  state,  enacting  the  laws, 
are  their  proper  interpreters ;  and,  I  therefore,  refer  to  some 
of  tlu)se  decisions. 

"  If'  acts  of  incorporation  are  to  be  construed  so  as  to  make 
them  imply  grants  of  franchises,  immunities,  and  exemptions 
which  are  not  expressly  given,  every  company  of  adven- 
turers may  carry  what  they  wish  without  letting  the  legisla- 
ture know  their  designs."  Bank  of  Penn.  v.  The  Conim.,  7 
HaiTis  152. 

That  might  have  been  written  for  our  special  instruction, 
if  it  had  not  been  written  in  1852.     I  proceed  : 

"  Charters  would  be  framed  in  doubtful  or  ambiguous 
language  on  purpose  to  deceive  those  who  grant  them,  and 
laws,  which  seem  perfectly  harmless  on  their  face  and  which 
plain  men  would  suppose  to  mean  no  more  than  what  they 
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say,  might  be  converted  into  engines  of  infinite  mischief. 
The  legislature,  without  knowing  or  intending  it,  might  thus 
be  induced  to  disarm  the  state  of  its  most  necessary  powers 
and  transfer  them  to  corporations.  The  continued  existence 
of  a  government  under  such  circumstances  would  not  be  of 
much  value.  There  is  no  safety  to  the  public  interests  except 
in  the  rule  which  declares  that  privileges  not  expressly  granted 
in  a  charter,  are  withheld."     Ibid. 

If  the  gentlemen  on  the  other  side  will  point  out  to  me 
where,  in  the  acts  of  1870  and  1871,  the  privileges  claimed 
in  this  case  are  expressly  granted,  we  will  concede  the  point. 

Now  I  turn  to  the  case  of  The  Commonwealth  v.  2'he 
Franklin  Canal  Company,  9  Harris  117.  I  read  from  pages 
127  and  128  : 

"  We  hold,"  says  Chief  Justice  Black,  "  without  doubt  or 
liesitation,  that  no  railroad  company  can  connect  with  a 
foreign  railroad  which  meets  it  at  the  state  line,  unless 
expressly  authorized  by  its  charter,  or  unless  such  connec- 
tion cannot  be  avoided  without  losing  the  advantage  of  what 
is  clearly  the  best  route.  If  this  be  not  so,  the  doctrine  of 
strict  construction  is  a  mockery.  The  right  of  determining 
to  what  extent  and  in  what  manner  our  territory  shall  be 
made  a  thoroughfare,  for  the  benefit  of  foreign  corporations, 
belongs  to  the  state  herself.  It  is  so  important  to  the  in- 
terests of  our  own  commerce,  and  the  prosperity  of  our  owu 
public  works,  that  no  proposal  to  surrender  it  has  ever  been 
made  without  grave  deliberation,  and  seldom  with(^ut  more 
or  less  opposition.  The  fiercest  of  our  legislative  struggles 
have  been  upon  bills  granting  rights  of  way.  The  state  will 
not  be  held  to  have  parted  with  this  right  until  she  does  so 
in  plain  words,  of  which  the  sense  cannot  be  mistaken.  It 
will  not  pass  by  construction  as  an  incident  of  the  privilege 
to  make  railroads  between  two  designated  points  within  the 
State." 

In  the  case  of  The  Commonwealth  v.  The  Erie  and  North- 
east Railroad  Company,  3  Casey  351,  the  same  court  said : 

"  This  case  requires  us  to  give  a  construction  to  the  charter 
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of  a  private  corporation.  The  frequency  of  such  cases  excites 
some  surprise  when  we  reflect  that  an  act  of  incorporation  is, 
and  always  must  be,  interpreted  by  a  rule  so  simple  that  no 
man,  whether  lawyer  or  layman,  can  misunderstand  or  mis- 
apply it.  'J'hat  Avhich  a  company  is  authorized  to  do  by  its 
act  of  incorporation,  it  may  do ;  beyond  that,  all  its  acts  are 
illegal.  And  the  power  must  be  given  in  2)!ain  words,  or 
by  necessary  implication.  All  powers  not  given  in  this  direct 
and  unmistakable  manner  are  withheld.  It  is  strange  that 
the  Attorney -General,  or  anybody  else,  should  complain 
against  a  company  that  keeps  itself  within  bounds  which 
are  always  thus  clearly  marked,  and  equally  strange  that  a 
company,  which  has  hap|)ened  to  transgress  them,  should 
come  before  us  with  the  faintest  hope  of  being  sustained.  In 
such  cases  ingenuity  has  nothing  to  work  with,  since  nothing 
can  be  either  proved  or  disproved  by  logic  or  inferential 
reasoning.  If  you  assert  that  a  corporation  had  certain 
privileges,  show  us  the  words  of  the  legislature  conferring 
them.  Failing  in  this,  you  must  give  up  your  claim,  for 
nothing  else  can  possibly  avail  you.  A  doubtful  charter  does 
not  exist,  because  whatever  is  doubtful  is  decisively  certain 
against  the  corporation." 

See  also  the  case  of  Packer  v.  Sunbury  &  Erie  R.  Co.,  7 
Harris  218. 

I  submit,  without  further  comment,  the  case  upon  the 
merits. 


V. 

Neither  the  Pennsylvania  Railroad  Company,  nor  the 
Philadelphia  and  Trenton  Railroad  Company,  is  a  necessaiy 
party  to  the  bill  of  complaint,  unless  it  appear  by  the  bill, 
or  answer,  or  some  evidence  in  the  cause,  that  they,  or  one 
of  them,  has  some  legal  or  equitable  estate  in  the  subject 
matter;  or,  that  one,  or  both,  would,  in  some  way,  be  con- 
cluded by  granting  the  entire  relief  sought;  which  is,  simply, 
to  enjoin  the  United  Companies  of  New  Jersey,  and  their 


OCTOBER  TERM,  1871.  311 


Black  V.  Delaware  and  Raritan  Canal  Co. 


directors,  from  executing  the  lease  in  question,  on  the  ground 
that  they  have  no  legal  or  constitutional  power  so  to  do. 
Neither  the  Pennsylvania  Railroad  Company,  nor  the  Phila- 
delphia and  Trenton  Railroad  Company,  is  charged,  in  any 
way,  with  having  done  or  participated  in  the  wrong  com- 
plained of,  or  even  advised  any  act  whatever  towards  execut- 
ing or  sanctioning  the  lease  in  question  ;  much  less  that  either 
had  executed,  or  agreed  to  join  in  the  execution  of,  such  a 
lease.  Nor  is  it  so  stated  in  the  answer ;  nor,  so  far  as  I 
know,  is  it  true. 

"  It  is  a  rule  in  equity,  subject  to  certain  exceptions  which 
will  be  hereafter  noticed,  that  all  persons  materially  inter- 
ested, either  legally  or  beneficially,  in  the  subject  matter  of 
the  suit,  are  to  be  made  parties  to  it,  either  as  plaintiif  or 
defendant,  however  numerous  they  may  be;  so  that  there 
may  be  a  complete  decree  which  shall  bind  them."  Story's 
Eq.  PL,  §  72. 

The  interest  required  is  a  legal  or  equitable  estate,  or  a  fixed 
legal  right;  not  a  mere  interest  in  the  question,  without  such 
^tate  or  right  to  be  disturbed.  If  a  decree  can  be  made  with- 
out affecting  the  rights  of  a  [>er.son  not  a  party,  or  without  his 
having  anything  to  perform  necessary  to  the  operation  of  the 
decree,  the  court  will  proceed  without  him.  Eden  on  Ivj. 
172-4;  Joy  v.  Wirtz,  1  Wash.  C.  C.  R.  266. 

If  the  lease  in  question  had  been  executed,  or  any  valid 
agreement  made  to  execute  it,  the  case  would  be  different. 
Then  there  would  be  an  estate,  or  a  right  fixed  in  the  defend- 
ant. Even  if  it  should  now  appear  that  such  execution  had 
taken  place,  or  agreement  been  made,  the  court  would  not 
dismiss  the  bill  or  refuse  the  injunction;  but  would  eitlier 
require  those  companies  to  be  made  defendants,  or  allow 
them  to  appear  and  make  defence.  But  the  facts  are  the 
other  way;  nothing  of  the  kind  appears  to  have  been  done, 
and  quod  non  apparet  non  est.  Neither  company,  althougli 
having  full  notice,  asks  to  appear.  If  they  should  do  so  in 
proper  form,  stating  sufficient  interest,  no  objection  will  be 
raised. 
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Another  point  was  suggested  by  the  learned  gentleman, 
touching  acquiescence.  As  to  any  acquiecsence  on  the  part 
of  the  complainants  sufficient  to  bar  tiieir  right  to  object,  as 
suggested  by  the  defendants'  counsel,  I  forbear  trespassing  on 
the  time  of  the  court.  It  clearly  appears,  that  the  first  and 
only  open  corporate  act  done  by  either  of  the  United  Com- 
panies, prior  to  the  exhibition  of  the  bill,  was  the  passage  of 
the  resolution  of  the  joint  board  that  it  would  be  expedient 
to  lease  their  works  to  the  Pennsylvania  Railroad  Company. 
The  bill  was  exhibited,  as  soon  afterwards  as  it  could  be  pre- 
pared;  certainly,  within  a  reasonable  time,  considering  the 
magnitude  of  the  case.  No  corporate  act,  of  any  kind,  by 
either  the  Pennsylvania  Railroad  Company,  or  tiie  Philadel- 
phia and  Trenton  Railroad  Company,  appears  to  have  been 
done  before  or  since. 

Mr.  Vanatta,  for  defendants. 

The  bill  charges  that  the  defendants  intend,  and  are  about 
to  lease  to  the  Pennsylvania  Railroad  Company,  for  a  term 
of  nine  hundred  and  ninety-nine  years,  all  of  their  "  canals, 
bridges,  railroads,  with  their  appurtenances,  and  the  floating 
stock,  rolling  stock,  chattels,  and  other  property,  real  and  per- 
sonal, of  whatsoever  kind,  and  wheresoever  situate,  and  all  the 
franchises,  rights,  and  privileges  of  the  said  lessors  thereto 
respectively  belonging,  or  in  anywise  appertaining," 

The  prayer  is  that  the  defendants  may  be  restrained  from 
all  further  proceedings  towards  the  "execution  of  the  aforesaid 
indenture  of  lease,  or  making,  or  entering  into  any  other  agree- 
ment for  the  consolidation  of  the  capital  stocks,  or  business  of 
the  said  United  Companies,  or  any  or  either  of  them,  with 
the  said  Pennsylvania  Railroad  Company ;  and  from  all 
further  ])roceedings,  in  anywise,  to  grant,  demise,  or  lease  the 
aforesaid  canal,  feeder,  or  railroads,  or  their  or  either  of  their 
appendages  and  equipments,  powers,  franchises,  or  privileges 
to  the  said  Pennsylvania  Railroad  Company;"  and  for  other 
and  further  relief. 

The  only  rights  of  the  complainants,  shown  by  their  bill, 
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in  the  property  included  in  the  proposed  demise,  are  those  of 
stockholders.  Therefore,  it  is  manifest,  the  complainants 
can  only  be  injured  in  their  rights  as  stockholders,  and  the 
defendants,  in  the  present  suit,  can  only  be  enjoined  from 
doing  such  acts  as  do,  or  necessarily  will,  illegally,  injure 
the  7'ights,  as  stockholders,  of  the  comj)lainants.  No  matter 
how  illegal,  or  in  excess  of  their  powers,  any  proposed  act  of 
the  defendants  may  be,  the  complainants  can  not  enjoin  the 
doing  of  that  thing  without  showing  that  the  act  will  do 
some  injury  to  some  private  right  vested  in  and  peculiar  to 
them.  Irmn  v.  Dixion,  9  Hoio.  27 ;  M.  &  E.  R.  Co.  v. 
Prudden,  5  C  E.  Green  537 ;  Buck  Mountain  Coal  Co.  v. 
Lehigh  Coal  Co.,  50  Penn.  91 ;  Brown  v.  Monmoidhshire 
Railway  and  Canal  Co.,  4  E.  L.  &  Eg.  B.  113,  124;  12 
East  429  ;  14  Conn.  565;  7  Barr  34  ;  63  Penn.  127. 
The  defendant  corporations  owe  two  classes  of  duties. 
1st.  To  the  state,  as  the  representative  and  guardian  of 
the  public.     2d.  To  their  stockholders. 

Their  duties  to  the  state  were  and  are :  To  construct  the 
works  pursuant  to  the  charters;  to  cause  the  works  to  be 
used  for  the  purposes  for  which  they  were  authorized  to  be 
made ;  to  pay  the  taxes  required  by  law ;  to  obey  the  laws 
of  the  state  in  relation  to  the  use  of  their  property  and 
powers. 

For  the  violation  of  any  of  these  duties,  the  state  can  only 
have  judicial  relief.  A  stockholder  cannot  maintain  a  suit 
for  neglect  or  violation  of  any  of  these  duties,  unless  he 
shows  that  such  neglect  or  violation  is  also  a  neglect  or  vio- 
lation of  some  of  the  duties  which  the  defendant  corporations 
owe  to  him,  as  a  stockholder,  in  consequence  of  which  he  is 
exposed  to  special  private  damage. 

The  duties,  owing  to  stockholders,  are ;  To  preserve  the 
capital  intact,  and  to  employ  it  in  the  prosecution  of  the 
business  for  which  the  defendant  corporations  were  estab- 
lished, {Salamons  v.  Laing,  6  Railw.  Cas.  301 ;  K&m  v. 
Johnston,  1  Stockt.  401);  to  pay  to  the  stockholder  his 
share  of  the  net  profits,  commonly  called  dividends. 
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These  are  the  sum  total  of  the  duties  which  the  defendant 
corporations  owe  to  their  stockholders.  This  will  be  mani- 
fest from  an  examination  of  the  rights  of  stockholders. 

"A  share  in  one  of  these  companies  may  be  defined  to  be 
a  right  to  partake,  according  to  the  amount  of  the  party's 
subscription,  of  the  surplus  jvnjits  obtained  from  the  use  and 
disposal  of  the  capital  stock  of  the  company  to  those  pur- 
poses for  which  the  company  is  constituted."  Anyell  & 
Ames  on  Corp.,  §  557. 

See  also  opinion  of  Chief  Justice  Shaw,  in  Hutchins  v. 
State  Bank,  12  Metcalf  426. 

That  this  was  the  law  in  New  Jersey  is  manifested  from  the 
fact  that  shares  of  stock  could  not  be  seized,  or  sold  on  exe- 
cution, until  that  power  was  conferred  by  statute.  Nix. 
Big.  294,  §§  7,  8. 

See  Denton  v.  Livingston,  9  Johns.  96  ;  Duncuft  v.  Al- 
brecht,  12  Sim.  189 ;  Tippets  v.  Walker,  4  Mass.  596  ;  Bligh 
V.  Bre7it,  2  Younge  and  Coll.  Exch.  268,  294;  Bradley 
V.  Holdsworth,  3  3Iees.  &  Wels.  422;  A.  &  A.  on  Corp.,  §§ 
391-3 ;  1  Red/,  on  Railw.  106,  §  29. 

I  venture  to  say  that  no  adjudication  in  favor  of  a  stock- 
holder, against  the  corporation  which  issued  the  stock,  based 
upon  the  rights  of  the  plaintiff  as  a  stockholder,  can  be 
found,  which  enforces  any  other  duty  towards  the  stock- 
holder than  those  before  mentioned.  If  the  plaintiff  did  not 
succeed  in  showing  that  one  of  these  duties  had  been  neg- 
lected or  violated,  he  failed  in  his  suit.  And-  in  this  case, 
the  injunction  must  be  dissolved  and  denied,  and  the  bill  be 
dismissed,  if  the  complainants  have  not  shown : 

1st.  That  the  proposed  demise  endangers  the  safety  of  the 
capital  of  the  United  Companies ;  or, 

2d.  That  using  the  capital  of  the  lessors  pursuant  to  the 
lease  will  be  to  cease  to  employ  it,  or  to  employ  it  in  a  dif- 
ferent business  than  that  for  which  the  defendant  corpora- 
tions were  established  ;  or, 

3d.  That  the  effect  of  the  lease  will  be  to  certainly  de- 
stroy, or  materially  and  certainly  diminish  their  dividends. 
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In  support  of  this  position,  counsel  cited  and  commented 
on  Gifford  v.  N.  J.  R.  Co.,  2  Stockt.  174;  Ware  v.  Grand 
Junction  Water  Works,  2  Russ.  &  My.  470;  Ward  v.  The 
Society,  1  Coll.  370;  AttyGen.  v.  M.  <^  L.  R.  Co.,  1  Raihc. 

Cas.  436 ;  Mangles  v.  Grand  Collier  Dock  Co.,  10  Sim.  519 ; 
Illivg worth  V.  31.  &  L.  R.  Co.,  2  Railw.  Cas.  187;  Kean  v. 
Johnston,  1  Stockt.  401 ;  ^a67-ts/^«e  v.  Hack.  &  New  York  R. 

Co.,  3   C.  E.  Green  178;    Coleman  v.  £'as^.  Coim.  R.  Co.,  4 

Z^ai^w.   Cas.  513 ;    Sa/amons  v.  Law^^,  6  i^aiZ?^.   Cas.  289  ; 

Bagshaw  v.  JJas^.  ^niori  i^atY^m^/,  Ibid.  152  ;   Coojser  v.  The 

Shropeshire  Union  Railw.  &   Canal  Co.,  Ibid.  136 ;    Foss  v. 

Harbottle,  2  I/are  461 ;  Lewis  v.  ^iWm^r,  4  i2ai7?r.  C^s.  414 ; 

Gilbert  v.  Coojjer,  I6icZ.  396;   Brijson  v.  Warwick  Canal  Co., 

23  E.  L.&  Eq.dl. 

Now  let  us  look  into  the  bill   of  complaint,  to  see  what 

rir/hts  of  the  stockholders  are  alleged  to  be  threatened  with 

injury. 

The  bill  admits,  repeatedly  and  in  the  broadest  manner 
possible,  that  the  capital  has  been,  and  now  is,  all  most 
advantageously  invested  in  the  very  works  which  were 
authorized  and  intended  to  be  constructed  with  it. 

There  is  no  charge,  or  pretence  in  any  part  of  the  bill,  that 
the  defendants  threaten  or  intend  to  employ  the  capital,  or  the 
works  which  have  been  made  with  that  capital,  in  the  prose- 
cution of  any  other  business  than  that  for  which  the  defend- 
ant corporations  were  established. 

The  bill  utterly  fails  to  show— it  does  not  pretend— that 
the  proposed  demise  endangers  the  safety  or  security  of  the 
capital,  or  works,  or  property  of  any  kind,  of  the  lessor... 
Nor  does  the  bill  show,  or  pretend,  that  there  is  any  inten- 
tion, or  that  the  effect  of  the  lease  will  be,  to  cease  to  employ 
the  capital  or  property  of  lessors  in  the  business,  or  to  employ 
it  in  any  different  places,  than  those,  to  carry  on  which  the 
defendant  corporations  were  established. 

It  therefore  follows  that  the  complainants  cannot  possibly 
be  injured,  unless  it  is  in  respect  of  dividends. 

The   bill   does   not   allege  or    pretend    that  there  is  any 
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intent  to  destroy,  or  danger  or  probability  of  destroying  the 
complainants'  dividends.  On  the  contrary,  it  shows  a  guar- 
ajity  of  and  security  for  dividends  of  ten  per  cent,  per 
annum,  payable  quarterly. 

It  does  not  charge  or  pretend,  that  there  is  danger  that  the 
dividend  of  ten  per  cent,  per  annum  will  not  be  paid  pursuant 
to  the  terms  of  the  lease. 

The  complaint,  then,  if  anything,  is  that  their  dividends, 
hereafter,  under  the  lease,  will  not  be  as  great  as  they  will  be 
if  the  lease  is  not  made. 

Tiie  complainants  make  no  complaint  that  there  has  been 
any  mismanagement ;  they  laud  it.  They  say  that  the 
dividends  have,  heretofore,  been  twelve  and  twenty  hun- 
dredths per  cent,  per  annum,  on  the  stock ;  and  then,  they 
say  that  they  believe  that,  with  like  management  and  care 
for  a  coming  period  of  thirty-eight  years,  average  dividends 
of  at  least  fifteen  per  cent.,  may  be  rationally  and  confidently 
expected. 

No  reason  for  this  belief  is  given,  except  that  dividends, 
averaging  twelve  and  twenty  hundredths  per  cent.,  have 
heretofore  been  paid.  That  single  fiict  warrants  no  such 
conclusion.  The  bill  and  the  legislative  acts  which  it  refers 
to,  show  that  the  monopoly  which  the  defendants  so  long 
enjoyed,  expired  in  1869.  The  statute  books  show  that 
authority  to  build  railroads  in  every  part  of  the  state,  has 
been  freely  granted.  The  official  reports,  made  to  and  pub- 
lished by  the  legislature,  show  that  those  powers  have  been 
extensively  used.  The  New  Jersey  West  Line  Road,  a  new 
line  across  the  state,  striking  the  Delaware  below  Phillips- 
burs:,  is  now  in  actual  course  of  construction.  What  is 
known  as  the  "  Air  Line  Road,"  a  road  intended  for  direct 
and  immediate  competition  with  the  United  Companies, 
between  New  York  and  Philadelphia,  has  been  so  long 
agitated,  that  its  authorization  can  not  be  much  longer  pre- 
vented. Nothing  but  the  consummation  of  this  lease  can 
prevent  it;  and  even  that  will  only  postpone  it  a  little 
longer.      A  very  considerable    amount   of    the    newly  con- 
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structed  roads  is  used  in  competition  with  the  roads  of  the 
defendant  companies.  That  is  more  particularly  the  case  in 
the  vicinity  of  Elizabeth  and  Newark.  But  the  whole  exte- 
rior business  of  the  company,  for  years,  has  been  in  sharp 
competition  with  the  great  througli  lines  in  the  state  of  New 
York,  and  the  Central  Railroad  Company  of  New  Jersey. 
That  competition  will  become  sharper  and  more  depressing 
upon  profits  every  year.  Besides  that,  the  capital  of  the 
defendant  corporations  has  very  largely  increased.  In  1853, 
the  stock  of  the  Joint  Companies  was  $3,000,000.  Their 
funded  and  other  indebtedness,  $7,835,400.  Making  the 
aggregate  capital  invested,  $10,835,400.  In  1866,  their  total 
capital  invested  was  $18,169,549.50. 

In  1867,  the  capital  invested  by  the  United  Companies 
was  $28,169,549.50.  In  1870,  three  years  afterwards,  it 
was  $35,853,467.16,  an  increase,  in  three  years,  of  $7,683,- 
917.66.  Besides  that,  it  is  contemplated,  and  it  is  necessary, 
for  the  purpose  af  improving  the  Harsimus  cove  property,  to 
immediately  add  to  the  stock  $2,250,000.  The  development 
and  improvement  of  this  property  is  a  necessity,  whether  the 
lease  be  made  or  not.  That  will  make  the  capital  invested 
nearly  thirty-three  per  cent,  greater  than  it  was  in  1867. 

Now,  in  view  of  the  increased  and  increasing  competition, 
and  in  view  of  the  great  increase  of  capital  invested,  is  there 
any  reason  to  expect  larger  dividends  in  the  future  tiian  in 
the  past?  Are  not  much  smaller  dividends  Sin  unavoidable 
necessity?  Large  ma.sses  of  capital  have  never  made  and 
never  can  make,  as  large  a  per  oentage  of  profits  as  a  smaller 
amount  of  capital  employed  in  the  same  business. 

But  the  proposed  lease  violates  no  right  of  the  complain- 
ants in  respect  to  dividends. 

The  general  principle,  apart  from  charter  or  statutory 
regulations,  is  that  a  court  of  equity  will  not  compel  the 
directors  of  a  corporation  to  declare  dividends  out  of  the 
surplus  earnings,  unless  they  refuse  from  a  willful  abuse  of 

YOL.  VII.  u 
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their  discretion  ;  nor  will  the  court  interfere  with  the  discre- 
tion of  the  directors  as  to  dividends,  unless  it  appears  that 
they  are  acting  in  bad  faith,  or  with  extreme  negligence. 

2  Bedf.  on  Railw.,  pp.  336,  337;  Stevens  v.  The  South 
Devon  Railw.  Co.,  12  E.  L.  &  Eq.  237  ;  Brown  v.  Mon- 
mouthshire Canal  Co.,  4  E.  L.  &  Eq.  124 ;  Barnard  v. 
Vermont  &  Mass.  R.  Co.,  7  Allen  512;  Angell  &  Ames  on 
Corp.,  §  314. 

The  Court  of  Chancery  cannot  be  the  administrator,  or 
manager  of  the  internal  affairs  of  the  numerous  private  cor- 
porations of  the  state.  It  can  and  will  intervene,  only  in 
cases  of  fraud,  accident  or  mistake. 

By  tlie  respective  cliarters  of  the  several  companies  com- 
posing the  United  Companies,  the  matter  of  dividends  was 
confided  entirely  to  the  discretion  of  the  directors  of  each 
company. 

It  is,  therefore,  very  clear  that  there  can  be  no  relief  against 
the  directors,  or  the  corporation,  in  respect  to  dividends,  unless 
it  be  grounded  upon  the  fraud  or  gross  negligence  of  the 
directors,  or  the  corporal  ion.  Stockholders  can  only  recover 
such  dividends  as  have  been  declared  by  the  corporation  ; 
and  the  directors,  or  corporation,  if  acting  in  good  faith, 
cannot  be  compelled  to  declare  any  more,  or  greater  dividends 
than  they,  in  their  discretion,  think  most  advantageous  to  the 
best  interests  of  the  corporation. 

In  this  bill  there  is  no  charge  of  fraud  against  the  direc- 
tors, or  any  of  them.  Tliere  is  no  imputation  of  any  fraudu- 
lent intent  or  scheme,  whatever.  The  utmost  of  the  charge 
is  that  the  complainants  believe  that  the  defendants  have 
erred  in  judgment  as  to  the  quantum  of  future  profits.  I 
trust  that  I  liave  shown  that  that  belief  is  unfounded. 
Therefore,  all  ground  for  interference  on  account  of  the  div- 
idends fails. 

On  the  other  hand,  the  answer  shows  that,  in  making  the 
lease,  the  defendants  have  been  prompted  entirely  by  a  de- 
sire to  secure  to  the  stockholders,  permanently,  the  largest 
possible  profits,  and  that  in  their  judgment  the  lease  achieves 
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that  result.  Their  motive  was  to  secure,  permanently,  to 
the  stockholders,  a  larger  profit  on  their  capital  than  can  or 
will  be  secured  without  the  lease.  Their  reasons  for  accept- 
ing ten  per  cent,  per  annum,  for  a  thousand  years,  save  one, 
were:  1.  The  capital  stock  has  increased  from  $2,750,000 
to  $20,249,797.50.  2.  The  capital,  to  make  the  improve- 
ments at  Jersey  City,  and  to  improve  and  enlarge  the  capa- 
cities of  the  works  of  other  places,  will  require  the  capital 
stock  to  be  increased  several  millions  of  dollars,  it  will  not 
be  rash  to  say,  at  least  $5,000,000.  3.  The  old  loans,  which 
were  negotiated  in  foreign  markets  at  what,  to  us,  were  low- 
rates  of  interest,  have  fallen  and  are  falling  due.  To  renew 
those  loans,  bonds  have  to  be  negotiated  at  higher  rates  of 
interest,  and  at  large  discounts  from  the  face  of  the  bonds. 
Thus,  while  the  stock,  in  amount,  is  more  than  six  times 
greater  than  it  formerly  was,  the  interest  on  the  other 
indebtedness  consumes  a  larger  per  centage,  and  a  larger 
amount  of  the  earnings,  than  formerly.  4.  That  the  wages 
of  all  kinds  of  labor,  and  the  cost  of  all  kinds  of  materials 
used  by  the  companies,  have  greatly  increased.  5.  That, 
owing  to  the  great  competition  in  business  to  which  the 
defendants  have  been  subjected,  the  rates  of  fare  and  freight 
have  been  very  much  reduced.  The  almost  certaiii  prospect 
is  that,  hereafter,  competition  will  be  very  much  increased, 
snd  fares  and  freights  still  further  reduced.  6.  Already 
these  and  other  causes  have  reduced  the  profits  of  the  de- 
fendants, upon  the  whole  capital  invested,  to  seven  and 
twenty-sixth  hundredths  per  cent,  per  aimum,  and  upon  the 
capital  stock  to  less  than  ten  per  cent,  per  annum.  7.  That 
without  the  lease,  the  causes  aforesaid,  and  others,  will  still 
further  reduce  the  profits  upon  the  capital  employed.  8. 
The  legal  as  well  us  the  average  rate  of  profit  (interest)  on 
capital  does  not  exceed  seven *per  cent.  The  capital  is  sub- 
ject to  taxation  for  municipal,  county,  and  state  taxes.  The 
interest  is  subject  to  the  United  States  income  tax.  These 
taxes  reduce  the  net  interest  to  at  least  five  per  cent.  The 
lease  in  question  secures  to  the  stockholders  an  interest  of 
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ten  per  cent,  per  annum,  "free  and  clear  of  and  from  all 
taxes,  charges  and  assessments  whatsoever,  now  existing,  or 
hereafter  to  be  imposed  by  lawful  authority  upon  the  said 
corporations  lessors,  their  respective  franchises  and  property, 
including  all  income  tax  of  the  United  States." 

This  lease,  then,  secures  to  the  complainants  double  tlie 
average  rate  of  interest.  The  complainants  retain  all  the 
security  they  heretofore  had  for  the  payment  of  their  divi- 
dends, and  in  addition  to  that  they  have  the  covenant  of  the 
wealthiest  corporation  in  America.  Besides  all  that,  if  the 
lessees  fail  to  pay  the  rent,  or  to  keep  any  of  their  covenants 
contained  in  the  lease,  the  lessors  may  re-enter,  evict  the 
lessees,  and  re-possess  the  whole  property,  as  if  the  h'ase  had 
not  been  made. 

The  bill  charges  that  the  making  of  the  lease  and  delivery 
of  the  demised  property,  would  be  a  virtual  dissolution  or  ex 
tinguishment  of  the  United  Companies,  and  the  substitution 
of  the  lessee  to  take  the  property  and  execute  the  powers  and 
duties  of  the  defendant  corporations,  without  the  consent  of 
the  stockholders,  and  witliout  compensation  to  the  stockholders 
whose  property  should  thereby  be  taken,  endangered  or  de- 
stroyed. That  the  defendant  corporations  are  the  trustees  of 
the  stockholders,  and  that  the  effect  of  the  lease  will  be  to 
substitute  tiie  lessees  to  that  trust. 

I  answer,  tiiat  the  lease  will  not  operate  as  a  dissolution 
or  extinguishment  of  the  United  Companies,  or  of  the  cor- 
porations composing  that  union.  The  lease  is  made  subject 
to  the  proviso,  "  that  nothing  herein  contained  shall  be 
deemed  or  taken,  in  any  manner,  to  affect  the  right  of  cor- 
porate existence  of  each  of  the  lessors,  parties  hereto,  or  such 
powers  and  franchises  of  which  the  exercise  may  from  time 
to  time  be  necessary  to  protect  the  interest  of  their  respective 
stockholders,  according  to  the  true  intent  and  meaning  of  these 
presents."  Again,  the  title  to  all  canals  and  railroads  used 
for  transportation  between  New  York  and  Philadelphia, 
hereafter  acquired  by  the  lessees,  shall  be  taken  in  the  name 
of  the   lessors,  or   of    some   of    them.     Besides,    the    lease 
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makes  provision  to  "enable  the  said  lessors  to  keep  up 
and  maintain  their  corporate  organizations."  The  twelfth 
paragraph  provides  that  "  the  accounts  to  be  kept  by  the 
said  lessee,  of  the  works  and  property  which  form  the  sub- 
jects of  this  lease,  and  of  the  business  thereof,  shall,  at  all 
reasonable  hours  and  times,  be  open  to  the  inspection  and 
exainination  of  the  president,  or  presidents  of  the  said 
lessors,  and  each  of  them,  and  of  sucli  otlier  person  or  per- 
sons as  the  said  lessors  shall,  from  time  to  time,  by  resolution 
of  their  directors,  appoint  to  examine  the  same." 

These  and  other  provisons  of  the  lease  repel  any  idea  of 
any  intent  to  dissolve  or  extinguish  the  leasing  corporations, 
and  thus  show  a  clear  purpose  to  maintain  these  corporations 
in  full  efficiency,  and  with  undiminished  powers. 

The  bill  does  not  charge  that  these  provisions,  for  main- 
taining the  existence  and  vigor  of  the  leasing  corporations, 
are  not  made  in  good  faith. 

Nor  is  it  a  natural  or  necessary  effect  of  the  demise,  to 
dissolve  or  extinguish  the  leasing  corporations.  An  absolute 
sale  and  conveyance  of  all  their  property  would  not  work  a 
dissolution  of  the  lessors.     Much  less  will  a  lease. 

Bean  &  Chap)ter  of  Norwich's  Case,  3  Coke  75 ;  Brincker' 
hoff  V.  Brown,  7  Johns.  Ch.  Rep.  217  ;  Anf/ell  d-  Ames  on 
Corp.,  §  773. 

This  lease  is  not  an  alienation,  in  the  ordinary  acceptation 
of  that  term.  It  is  rather  an  arrangement  by  which  the 
demised  premises  are  to  be  operated  for  tlie  benefit  of  the 
lessors. 

The  lease  negatives  any  intent  to  part  with,  or  surrender 
the  property  or  powers  of  tiie  lessors,  or  to  part  with  the 
control  of  either,  or  to  apply  them  to  any  other  uses  than 
those  intended  and  directed  by  the  charters,  or  to  cease  to 
employ  the  property,  powers  and  privileges  for  those  uses, 
or  to  omit,  or  neglect  the  performance  of  any  duty  owing  to 
the  public,  or  to  the  stockholders. 

The  right  of  the  complainants  to  vote  upon  their  stock,  to 
have  their    capital    preserved,  to  have    it   employed    in    the 
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business  for  the  prosecution  of  M^hich  it  was  invested,  and  to 
have  their  shares  of  the  profits  of  the  business,  are  not  only 
not  disturbed,  hut  are  preserved,  protected  and  strengthened. 
So  far  as  the  stockholders  are  concerned,  this  is  the  full  mea- 
sure of  their  rights. 

The  lease  shows  no  intent  to  omit  the  performance  of  any 
duty  incuuibent  on  the  defendants.  It  shows  a  clear  intent 
and  purpose  to  perform  every  duty  in  the  fullest  manner. 

It  does  show,  however,  an  intent  to  employ  the  Pennsyl- 
vania Railroad  Company  as  an  agent  to  aid  in  the  perform- 
ance of  those  duties.  There  is  no  intent  on  the  part  of  the 
lessors,  to  discharge  or  exempt  themselves  from  liability  for 
the  performance  of  any  of  their  duties.  On  the  contrary, 
their  liability  is  to  remain  undiminished  and  unaltered. 
They  merely  make  an  agent  and  an  assistant  of  the  lessee, 
and,  to  some  extent,  add  its  liability  and  responsibility  ta 
their  own. 

The  defendants  are  unrestricted  as  to  the  agencies  they  shall 
employ  to  operate  their  works. 

The  only  apparent  exception  is  that  a  majority  of  the 
directors  of  the  "  Joiiit  Companies,"  shall  be  citizens  of  this 
state.  That  requirement  is  not  in  the  charter  of  the  New 
Jersey  Railroad  Company. 

The  powers  of  the  boards  of  directors  as  to  the  manage- 
ment of  the  property  and  affairs  of  the  company,  are  very 
broad.  Charter  of  Canal  Co.,  ^  7;  Charter  of  Camden  & 
Amboy  E.  Co.,  §  6 ;   Charter  of  N.  J.  R.  Co.,  §  5. 

The  agencies  to  be  employed  are  what  shall  be  necessary^ 
and  the  boards  of  directors  are  the  sole  judges  ot  what  is 
necessary  or  expedient. 

The  complainants,  as  stockholders,  are  entitled  to  no  direct 
voice  in  the  management.  The  boards  of  directors  are  not 
agents.  The  board  is  an  organ  of  the  corporation.  The 
corporation  is  the  principal.  The  board  is  the  organ  by 
which  it  forms  and  makes  known  its  will,  and  by  which  it 
makes  its  appointments  and  contracts.     None  of  the  duties 
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which  the  lessee  undertakes  to  perform  are  judicial  m  their 
nature,  but  all  of  them  are,  and  every  one  is,  such  as  may  be 
performed  by  an  agent.  "  Whatever  a  man  has  power  to 
do  in  his  own  right,  he  may  (except  in  one  or  two  very  par- 
ticular cases,)  appoint  an  agent  to  do  for  him."  Smith''s  Mer- 
cantile Law,  93;  Clement  v.  Canfield,  28  Vt.  302;  A.  &  A. 
on  Corp.,  §  162,  {9th  ed.) ;  §  191,  {1th  ed.) 

This  is  peculiarly  the  case  with  a  corporation,  because  it 
can  only  act  by  its  appointed  agents.  And  one  corporation 
may  be  appointed  to  and  act  as  the  agent  of  another  corpo- 
ration. This  is  being  done  all  the  time,  everywhere,  and  in 
every  department  of  business.  The  charters  of  the  defend- 
ants contain  no  restrictions  or  directions  as  to  the  agents 
they  should  employ,  except  that  they  "be  required  to  trans- 
act the  business  of  the  company."  The  Pennsylvania  Rail- 
road Company — a  single  person — can  operate  all  the  works 
of  the  defendants.  If  the  defendants  can  appoint  and 
employ,  as  undoubtedly  they  can,  a  thousand  natural  persons 
to  operate  their  works,  why  may  they  not  employ  one  artifi- 
cial person  to  do  the  same  thing  ?  And  why  may  not  that 
artificial  person  be  paid  for  the  service  by  allowing  it  a  share 
of  the  earnings  ? 

See  the  Sussex  R.   Co.   v.  Morris  &  Essex  R.  Co.,  4  C.  E. 

Green  25. 

But  it  is  said  that  the  Pennsylvania  Railroad  Company 
has  not  the  right  or  power  to  receive,  hold,  or  use  the  prop- 
erty and  rights  demised  to  it. 

That  depends  upon  whether  that  power  lias  been  conferred 
upon  it  by  the  power  which  created  it — the  state  of  Penn- 
sylvania. 

Angell  &  Ames  on  Corp.,  §162;  Bank  of  Augusta  v. 
Earle,  13  Pet.  519  ;  Runyon  v.  Coster,  14  Ihid.  192;  Silver 
Lake  Bank  v.  North,  4  Johns.  Ch.  370;  2  Kent's  Comm. 
282,  283 ;  Lathrop  v.  Commercial  Bank  of  Sciota,  8  Dana 
114. 

As  a  matter  of  fact,  the  state  of  Pennsylvania  has  con- 
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ferred  that  power  in  full,  clear  terras.     Laws  of  1870,  pp. 
31,  1274 ;  Laws  of  1871,  3fay  3  ;  53  Peun.  St.  E.  57-8. 

In  this  state  there  is  nothing  preventing  or  prohil)iting 
the  lessee  from  taking,  holding,  and  using  the  demised 
premises. 

The  spirit  and  policy  of  our  laws  have  favored  corpora- 
tions of  other  states  holding  real  estate  in  this  state.  Thus, 
any  alien  may  purchase  lands,  &c.,  within  this  state,  and 
hold  the  same  to  him,  his  heirs  and  assigns.  Nix.  Dig.,  p.  6. 
An  act  approved  March  2d,  1849,  provides  tliat  so  much 
and  such  parts  of  the  "  several  acts  of  incorporation  in  this 
state  us  j)rohibit  stockholders  residing  out  of  the  state  from 
voting  on  stock  held  by  them,  are  hereby  repealed."  Nix. 
Dig.,  p.  169. 

The  defendants  may  have  their  offices,  hold  their  business 
meetings,  and  books,  out  of  the  state.     Ibid.,  p.  169. 

Besides,  there  are  many  special  acts  authorizing  corpora- 
tions of  other  states  to  hold  lands,  and  exercise  and  enjoy 
New  Jersey  franchises  in  this  state.  As,  for  instance,  the 
Erie  Railway  Company,  the  Delaware,  Lackawanna  and 
Western  Railroad  Company,  the  Allentown  Iron  Company, 
and  many  others.  Every  statute  which  authorizes  a  corpo- 
ration of  this  state  to  mortgage  its  property  and  franchises, 
and  makes  no  restriction  ag-ainst  mortgaging  to  a  foreign 
corporation,  (and  none  of  them  make  such  a  restriction,)  in 
eflPect,  authorizes  any  corporation  which  may  become  the 
mortgagee,  in  case  of  non-payment,  to  hold  the  mortgaged 
premises.  By  authorizing  the  mortgage  of  the  property  and 
franchises  of  the  United  Companies,  as  the  legislature  did  in 
1868,  {Laws  1868,  j).  1039,  §  5,)  it,  in  effect,  authorized  the 
transfer  of  that  property  and  those  franchises  to  whatever 
corporation,  domestic  or  foreign,  might  become  the  owner  of 
the  bonds. 

Moreover,  as  the  controlling  power  of  every  private  cor- 
poration is  in  the  ownership  of  its  stock,  and  as  our  laws 
make  no  restriction  on  foreign  corporations  from  acquiring 
the  ownership  of  the  stock  of   our  corporations,  or  against 
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voting  on  it,  foreign  corporations  are  perfectly  free  to  own 
jiiul  control  any  and  all  of  our  corporations  and  their  property. 
In  this  way,  the  controlling  power  in  the  affairs  and  over  the 
property  of  the  United  Companies,  has  long  been  vested  in 
persons  who  do  not  reside  in  this  state. 

Any  distinction,  in  this  respect,  between  domestic  and  for- 
eign corporations  (so  long  as  they  are  corporations  of  some 
state  of  the  Union),  is  useless  and  senseless,  so  far  as  railroads 
or  canals  are  concerned.  The  property  of  such  corporations 
is  local.  All  the  franchises  in  relation  to  them  must,  neces- 
sarily, be  exercised  locally.  The  property  and  its  use  must 
be  regulated  by  the  laws  of  this  state,  no  difference  in  what 
form,  or  in  what  place,  questions  respecting  it  arise. 

A.  &  A.  on  Corp.,  §  163;  Blnney's  case,  2  Bland  {Md.) 
142;  Farnum  v.  Blaokstone  Canal  Co.,  1  Sumner  46;  Smith 
V.    Kernochen,  7    How.    198;    Black   v.    Zacharie,  3    How. 

483,  511. 

That  distinction  is  contrary  to  the  spirit  of  Art.  IV.,  §  2, 
of  the  Constitution  of  the  United  States— which  provides 
"  that  citizens  of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  states." 

But,  if  we  assume  that  the  execution  of  the  lease  will  be  to 
appoint  the  lessee  to  perform  and  execute  all  the  powers,  and 
discharge  all  the  duties,  trusts,  obligations,  contracts,  and 
other  liabilities  of  the  defendants,  how  will  that  injure  the 
complainants?  The  appointment  cannot  be  made  without 
the  consent  of  at  least  two-thirds  of  the  stockholders— a 
consent  which  has  already  been  given.  If  the  lessee  does 
perform  and  execute  all  the  powers,  and  discharge  all  the 
<luties,  trusts,  obligations,  contracts  and  other  liabilities  of  the 
defendants,  then,  surely,  the  complainants  will  not  be  injured. 
If  they  do  not  perform,  then  they  can  be  expelled,  under  the 
provision  of  the  lease. 

But  it  is  said  that  the  complainants  are  not  bound  to  con- 
fide the  performance  of  those  duties  to  the  lessee,  even  as  an 
agent  of  the  defendants,  for  a  single  hour.  The  answer  is, 
that  they  are  bound  to  submit  to  having  the  duties  of  the 
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defendant  corporations  performed  by  sucli  agents  as  the 
boards  of  directors  sliall  appoint,  and  the  power  of  electing 
the  directors  is  absolute  in  tlie  liolders  of  a  majority  of  the 
stock.  The  supreme  and  final  power — the  boards  of  direc- 
torS;  and  their  constituents,  a  majority  of  the  stockhohlers — 
having  made  and  assented  to  the  appointment,  tlie  court 
cannot  relieve  the  complainants  in  this  res|)ect,  unless  it  can 
decree  the  choice  of  the  directors  and  the  appointment  of  the 
agents  of  the  corporation  to  a  small  minority  of  the  stock- 
holders. This  the  court  cannot  do,  because  it  was  a  part  of 
the  contract  upon  which  the  stock  was  taken,  and  it  has  ever 
been  held  that  the  lioklers  of  a  majority  of  the  stock  should 
have  the  selection  and  appointment  of  tlie  directors,  and, 
through  them,  of  all  other  agents  of  the  corporations. 

If  it  be  said  that  the  lease  will  prevent  the  appointment 
of  other  agents  to  operate  the  works  of  tlie  defendants,  and 
prevent  a  change  of  the  mode  of  managing  the  business  of 
the  companies,  in  ca.se  another  set  of  directors  with  different 
views — with  views,  if  you  please,  similar  to  those  entertained 
by  the  complainants — shall  hereafter  be  elected,  I  answer 
that  that  will  deprive  the  complainants  of  no  rights  they 
now  have.  They  are  in  the  minority.  The  right  and 
power  to  elect  the  directors  is  in  the  holders  of  more  than 
two-thirds  of  the  stock,  who  have  already  waived  the  right 
to  change  the  operating  agent  and  the  mode  of  carrying  on 
the  works,  so  long  as  the  lessee  fulfills  the  terms  of  the  lease. 
It  is  a  right  inherent  in  a  majority  of  the  stock,  to  change 
the  agencies  for,  and  the  mode  of  managing  the  property  and 
affairs  of  the  company.  But  that  right,  like  any  other  right 
of  property,  may  be  limited  and  qualified  by  the  owner 
thereof,  and  such  limitation  or  qualification  will  attach  to  the 
stock  now  held  by  the  consenting  stockholders,  in  whose 
hands  soever  that  stock  may  hereafter  be. 

See  Gifford  v.  The  New  Jersey  R.  &  T.  Co.,  2  Stoekt. 
172;  5  Railway  Cas.  241;  Zabriskie  v.  Cleveland,  ct'C,  23 
How.  381. 

In  the  case  now  before  the  court,  the  consent  given  by  more 
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thau  two-thirds  in  interest  of  the  stockholders  to  the  lease, 
binds  those  who  gave  it,  and  that  consent  must,  hereafter,  bind 
the  assignees  of  those  who  gave  it.  Therefore,  the  agencies  for 
operating  the  works  and  transacting  the  business  of  the  defend- 
ants, provided  by  the  lease,  so  long  as  the  terms  of  the  lease 
are  performed  by  the  lessee,  can  remain  unaltered  without 
depriving  the  complainants  of  any  right. 

There  is  no  charge,  allegation,  or  pretence  in  the  bill,  that  a 
majority,  or  any  near  approach  to  a  majority,  of  the  stock- 
holders of  the  defendant  corporations  agree,  or  will  co-operate 
with  the  complainants  as  to  the  agencies  by,  or  the  policy  upon 
which  the  property  and  business  of  the  defendants  shall  be 
managed. 

The  pleadings  show  that  tlie  power  of  appointing  the  agents 
and  prescribing  the  managing  policy  of  the  defendants  is  not 
now  in  the  complainants,  or  in  any,  or  all  of  them  together, 
and  that,  therefore,  in  that  respect,  the  lease,  if  executed,  can 
do  them  no  harm.  The  essence  and  value  of  the  shareholder's 
right  to  vote  upon  his  stock,  consists  in  the  power  to  thereby 
influence  the  selection  of  the  agents  by,  and  the  policy  upon 
which  the  affairs  of  the  corporation  shall  be  managed.  If 
those  in  whom  that  j)ower  and  right  is  vested  make  an 
agreement,  fixing  permanently  the  operating  agents  and  mana- 
gerial policy  of  the  corporation,  the  agreement  is  within  their 
power  to  make;  it  does  no  illegal  injury  to  any  one,  and  is 
binding  on  the  rights  and  interests  of  those  who  made  it,  and 
the  corporations. 

The  lease,  if  executed,  will  not  take  from  the  complainants, 
without  their  consent,  any  of  their  property,  or  rights,  for  public 
or  private  use,  nor  with  or  without  compensation. 

The  bill  impliedly  charges  that  the  act  of  17th  March, 
1870,  authorizes,  and  that  the  proposed  lease,  if  executed, 
will  compel  the  dissatisfied  stockholders  to  give  up  their  stock 
to  defendants,  and  that  that  is  a  taking  of  their  stock  for 
private  use. 

The  complainants  are  not,  in  any  sense,  the  owners  of  the 
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lauds,  franchises,  goods,  chattels,  or  choses  in  action  of  the 
United  Companies,  or  any  of  them.  Their  sole  estate  is  a 
right  to  share  in  the  net  i)rofit8  of  the  business  of  the 
defendants,  that  is,  in  tlie  net  profits  of  the  business  of 
transportation.  The  raih'oads,  canal,  rolling-stock,  and  other 
property  of  the  defendants,  are  mere  instruments  by  which 
they  carry  on  that  business,  and  the  defendants  are  the 
sole,  legal,  and  equitable  owners  of  all  and  every  of  those 
instruments.  In  no  court  could  the  complainants  recover 
jjossession  of  those  instruments,  nor  recover  damages  for 
injury  done  to  them,  or  any  of  them.  For  a  tresj)ass  on  any 
of  those  instruments  the  complainants,  or  any  of  them,  could 
not  maintain  an  action ;  nor,  at  their  suit,  would  this  court 
order  an  injunction  to  prevent  or  abate  a  nuisance,  injuri- 
ously or  wrongfully  affecting  any  of  those  instruments.  If 
any  of  those  instruments,  real  or  personal,  be  taken  for 
public  use,  by  virtue  of  the  right  of  eminent  domain,  the 
damages  would  be  assessed  and  paid  to  the  defendants,  and 
could  not  be  assessed  or  paid  to  the  complainants,  or  any  of 
them.  All  this  is  because  the  stockholders  are  not  the  legal 
or  equitable  owners  of  any  of  the  property  of  the  defendant 
corporations. 

This  is  made  very  manifest  from  the  fact  that  if  the  com- 
plainants were  to  secede,  and  be  erected  into  a  new  corpora- 
tion, they  could  not  take  with  them,  or  have  a  division  of,  the 
defendants'  property,  but  the  defendants  would  retain  it  all, 
notwithstanding  the  secession. 

Angell&  Ames  on  Corp.,  §§  194,  557,  312;  Arnold  v.  Bug- 
gies, 1  Rhode  Island  165 ;  Wells  v.  Rahway  White  Rubber  Co., 
4  C.  E.  Green  402 ;  Van  Houten  v.  First  Reformed  Dutch 
Church,  2  C.  E.  Green  126  ;  Story  v.  Jersey  City  &  Bergen 
Point  Plank  Road  Co.,  1  C.  E.  Green  14,  &c. ;  Chartei^  of 
Del.  &  Rar.  Canal  Co.,  §  17  ;  Charter  of  C.  &  A.  R.  Co.,  §  16; 
Charter  of  N.  J.  R.  &  T.  Co.,  §§  6,  10. 

What  the  lessee  is  to  take  under  the  lease,  therefore,  is 
not  the  property  of  the  complainants,  but  the  property,  in 
law   and    in   equity,  of  the  defendant   corporatiuiis.     Nor  is 
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the  taking  such  as  will  deprive  the  defendants  of  the  legal 
or  beneficial  ownership  of  the  property  taken.  Tlie  taking 
is  to  be  sucli  as  the  taking  of  the  tenant  from  the  landlord ; 
and  the  holding  is  to  be  in  subordination  to  tiie  paramount 
rights  of  the  landlord,  and  for  the  benefit  of  the  lessors  and 
lessee. 

From  the  com.plainants  nothing  is  to  be  taken.  Their  title 
to  their  stock  is  not  to  be  disturbed  ;  their  right  to  vote  upon 
it  will  be  as  perfect  and  as  unimpaired  as  ever  it  was ;  their 
right  to  dividends  is  not  to  be  taken ;  and  actual,  unusual, 
extraordinarily  large  dividends,  instead  of  being  taken  from, 
are  to  be  paid  to  them.  There  is  nothing  authorizing  the 
lessors,  or  the  lessee,  to  take  the  complainants'  stock  without 
their  consent,  and  there  is  no  intent,  purpose,  or  desire  to  take 
it  from  them  in  any  way.  If  there  had  been  an  agreement 
to  consolidate  the  stock  of  the  lessors  with  that  of  the  lessee, 
there  might  then  be  some  ground  for  saying  that  the  taking 
of  the  complainants'  stock  is  contemplated  ;  but  there  is  no 
agreement  to  consolidate.  Tlie  agreement  is  for  a  connection 
of  business,  which  in  no  way  requires  or  implies  the  taking 
of  the  stock  of  any  stockholder. 

The  leasing  act  of  March  17th,  1870,  in  effect,  provides 
that  if  any  stockholder  does  not  like  the  policy,  or  the  mode 
of  leasing,  he  may  withdraw  from  the  corporation,  and  if 
he  elects  so  to  do,  the  corporation  is  comjjelled  to  buy  his 
stock  and  pay  him  the  full  value  tliereof,  immediately  prior 
to  the  lease.  This  is  nothing  but  a  privilege,  extended  to 
the  discontented  stockholders,  at  the  expense  of  the  corpo- 
ration. This  provision  is  entirely  gratuitous.  The  right  of 
appointing  the  managers  and  agents  of  the  corporations, 
and  through  them,  of  directing  the  management  and  policies 
of  the  corporations,  is,  by  the  charters  and  fundamental 
principles  of  the  corporations,  vested  in  a  majority  of  the 
stockholders.  To  require  the  corporation  to  buy  out  the 
stock  of  those  holders  who  are  in  the  minority,  when  the 
majority  exercise  their  clear,  undoubted  rights  of  appointing 
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managers  and  prescribing  how  the  works,  &c.,  shall  be  man- 
aged and  operated,  is  very  generous  and  gracious  to  the 
minority,  and  onerous  —  oftentimes  oppressive  U|)on — and 
unjust  to,  the  majority.  Goi.  Stat,  of  Vt.  233,  §  82  ;  Laws 
of  Penn.  (1870)  p.  31;  IbUl  (1871)  p.  1274;  30  Penn.  (6 
Casey)  42;  Stat.  United  King.,  vol  25,  p.  819,  §  161. 

But  the  act  and  case  in  question  furnish  complete  indemnity 
to  the  complainants  and  every  of  them.  If  tliey  are  satisfied 
with  the  lease  they  will  not  seek  to  comi)el  the  defendants  to 
buy  their  stock.  If  any  of  them  is  dissatisfied  with,  or  does 
not  choose  to  run  the  risks  of  the  lease,  lie  can  compel  the  de- 
fendants to  buy,  at  the  full  value  of  the  stock  immediately  be- 
fore its  value  was  in  any  way  impxiired  by  the  lease. 

There  is,  therefore,  no  taking  without  the  consent  of  the 
stockholder,  of  any  of  his  property  or  rights,  and  the  com- 
plaint, in  that  respect,  is  unfounded  in  law  or  fact. 

The  act  of  March  17th,  1870,  is  not  unconstitutional. 

Counsel  here  answered,  seriatim,  the  reasons  assigned 
in  the  bill,  why  the  act  of  March  17th,  1870,  is  uncon- 
stitutional. 

He  then  proceeded : 

The  precise  and  only  constitutional  question  then  is, 
whether  it  was  competent  for  the  legislature  to  authorize  the 
defendants  to  lease  their  works  and  privileges. 

I  regard  that  question  as  not  open  to  discussion.  That 
power  has  been  so  long  and  so  often  exercised,  and  such  vast 
interests  are  founded  upon  it,  that  it  should  be  regarded  as 
beyond  dispute.  Every  case  upon  the  subject  of  leases  of 
the  property  and  franchises  of  a  quasi  public  corporation,  has 
asserted  or  admitted  the  power  of  the  legislature  in  this  re- 
spect. 

The  only  reasons  for  requiring  a  legislative  authorization, 
or  validation,  are  of  a  political  or  public  nature.  So  far  as 
leasing  involves  the  right  of  property,  and  the  transfer  of  it, 
the  power  of  alienation  is  complete.     It  is  inherent  in  every 
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corporation.  Leasing  without  legislative  authority  can  not, 
of  itself  ( end  r/^owe,  injure  the  stockholders.  It  is  only  when 
the  leasing  without  authority  injures  some  private  right  of 
the  stockholder  that  lie  can  be  relieved.  I  think  no  case 
can  be  fotnid  where  a  court,  at  the  suit  of  a  stockholder,  on 
his  rights  as  such,  has  set  aside  a  lease,  or  enjoined  the  execu- 
tion of  one,  on  the  single,  sole  ground  that  there  was  not 
legislative  authority  to  make  it.  There  are  cases  where  the 
court  has  refused  to  enforce  or  carry  out  such  a  lease — that 
is,  to  give  relief  founded  upon  it.  That  is  as  far  as  they 
have  gone.  The  practical  importance  of  that  is  this,  that  the 
want  of  legislative  authority  does  not,  of  itself  and  alone, 
entitle  the  stockholder  to  be  relieved  against  the  lease.  To 
have  relief,  he  must  show  that  the  lease  will  impair  some  of 
his  rights  as  a  stockholder,  i.  e.,  injure  his  property.  If  he 
shows  that,  and  shows  that  the  lease  impairs  the  contract  be- 
tween him  and  the  corporation,  without  his  consent,  then  he 
can  be  relieved,  although  the  legislature  has  authorized  the 
lease.  See  Zabriskie  v.  Hackensack  &  N.  Y.  R.  Co.,  3  C.  E. 
Green  178. 

When  there  is  no  wrong  alleged  against  a  lease,  except  the 
want  of  legislative  authority  to  execute  it,  it  can  only  be  set 
aside,  or  its  execution  enjoined,  at  the  suit  of  the  state.  This 
must  be  so,  because  the  wrong,  it  that  case,  concerns  the  pub- 
lic only.  Brown  v.  Monmouthshire  Canal  Co.,  4  L.  &  Eg. 
124. 

This  view  of  the  matter  answers  the  question  whether  the 
validity  of  a  legislative  act  authorizing  a  lease  depends  upon 
its  being  consented  to  by  the  stockholders.  Manifestly  it 
does  not,  because  the  whole  object  and  only  efficacy  of  the 
act  consists  in  its  being  a  waiver  of  all  the  political  and 
public  reasons  which  there  may  be  against  the  lease.  As  to 
these,  the  consent  of  the  stockholder  amounts  to  nothing. 
He  is  not  the  custodian  or  guardian  of  the  policy  of  the 
state.  The  validity  of  a  legislative  act  can  not  be  de- 
pendent upon  such  consent.  So  far  as  the  stockholders' 
rights  are  concerned,  there  is  no  need  of  any  legislative  act. 
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If  he  gives  his  consent  to  the  h>ase  he  is  bound  thereby  as 
effectually,  if  there  be  no  legislative  act,  as  if  there  is  one. 
It  is  his  consent,  and  not  the  act,  which  binds  him.  So,  if 
the  lease  does  not  impair  the  contract  rights  of  the  stock- 
holder, it  is  good  against  him,  and  his  consent  is  unnecessary. 
If  it  does  impair  his  contract  rights  and  he  consents  to  it, 
then  he  is  bound  Avhether  there  be  an  act  of  authorization 
or  not. 

Hence  the  constitutionality  of  the  act  in  question  is  of  no 
practical  importance  in  tins  suit,  beyond  the  fact  that  it  shows 
that  all  public  objections  have  been  waived.  It  is  a  j)art  of 
the  legislative  history  of  the  stiite,  tliat,  last  winter,  petitions 
were  presented  to  tlie  legislature  to  repeal  the  act  of  17th 
March,  1870,  on  the  ground  that  the  defendants  were  about  to 
lease  their  works,  by  virtue  of  that  act,  to  the  Pennsylvania 
Railroad  Company.  The  legislature  did  not  grant  the  prayer 
of  the  petitioners ;  in  other  words,  the  legislature  acquiesced 
in  making  the  lease. 

The  reul  and  only  question  in  this  case  is,  whether  the 
proposed  lease  impairs  any  contract  with  the  complainants,  or 
otherwise  unlawfully  injures  them  in  respect  to  their  stock. 
Already,  I  trust,  I  have  shown  that  it  does  not. 

The  proposed  lease  is  authorized  by  the  act  of  17th 
March,  1870. 

The  act  does  not  confine  its  powers  to  New  Jersey  corpora- 
tions, nor  is  there  anything  in  it  showing  that  such  was  the 
legislative  intention  or  meaning.  The  act  meant  to  extend 
its  privileges  beyond  New  Jersey  corporations,  as  shown  by 
these  words  :  "  With  any  other  railroad  or  canal  company  or 
companies  in  this  state,  or  otherwise."  That  is  to  be  under- 
stood as  it  were  "  companies  created  by  this  state  or  other- 
wise ; "  that  is,  with  any  railroad  or  canal  company  in  what 
manner  soever  created.  This  is  made  clear  by  subsequent 
words  descriptive  of  the  grantee,  thus  : 

"  With   which    they   (United    Companies)  are  or    may  be 
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identified  in  interest,  or  whose  works  shall  form,  with  their 
own,  continuous  or  connected  lines." 

The  preamble  says  that  the  United  Companies  "  have  an 
identity  of  interest  with  the  Philadelphia  and  Trenton  Rail- 
road Company,  and  other  companies." 

The  corporation  last  named  is  a  Pennsylvania  corporation. 
It  will  not  be  disputed  but  that  the  act  authorizes  a  consoli- 
dation, &c.,  with  that  company.  This  is  certain,  because 
the  leave  is  to  consolidate,  &c.,  with  any  company  with 
"which  they  are  or  may  be  identified  in  interest;"  and  then 
the  preamble  says  that  a  certain  Pennsylvania  corporation  is 
one  with  which  they  are  identified  in  interest.  It  is,  there- 
fore, manifest  that  the  legislature  did  not  mean  to  confine  the 
act  to  New  Jersey  corporations,  no7'  to  exclude  Pennsylvania 
corporations. 

The  only  other  question  on  this  point,  then,  is  one  of  fact, 
namely,  whether  the  defendants  are  identified  in  interest  with 
the  Pennsylvania  Railroad  Company,  or  whether  the  works 
of  the  last  named  company  form,  with  the  defendants'  works, 
continuous  or  connected  lines. 

Counsel  here  showed  the  identity  of  interest,  by  the  agree- 
ments between  the  lessors  and  lessee ;  and  showed  further, 
that  the  lines  were  continuous  and  connected. 

The  lease,  as  against  the  complainants,  is  good,  independent 
of  the  act  of  17th  March,  1870. 

Admitting,  for  this  occasion,  that  the  defendant  corpora- 
tions can  only  exercise  the  powers  conferred  by  statute  on  all 
all  corporations  {Nix.  Dig.  167-8,  §§  1,  2  and  3,)  and  in 
addition  thereto  those  expressly  given  in  its  charter,  and 
such  as  are  necessary  to  the  exercise  of  the  powers  so  enu- 
merated and  given,  there  would  seem  to  be  no  lack  of  power, 
as  between  the  defendants  and  their  stockholders,  to  execute 
the  lease  and  carry  it  into  eifect.  By  the  general  statute, 
"  evei-y  corporation,  as  such,  shall  be  deemed  to  have  power 
to  hold,  jpurchase,  and  convey  such  real  and  personal  estate, 
as  the  purposes  of  the  corporation  shall  require,  not  exceed- 
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ing  the  amount  limited  in  its  charter."  The  right  to  convey 
is  as  extensive  as  the  right  to  hold.  Wliatever  the  corpora- 
tion has  the  power  to  hold  it  has  the  power  to  convey.  If 
the  defendants  did  not  have  the  power  prior  to  1846,  they 
have  had  it  ever  since.  Every  person  who  has  taken  stock 
in  any  of  those  companies  since  1846,  has  taken  it  upon  and 
subject  to  that  condition.  The  complainants  do  not  allege 
that  any  of  them  were  stockholders  prior  to  1846,  nor  that 
any  of  the  stock  they  hold  was  subscribed  for,  or  issued  prior 
to  1846. 

The  charter  of  the  Canal  Company,  §  2,  gives  that  com- 
pany capacity  "  of  purchasing,  or  of  otherwise  receiving  and 
becoming  possessed  of,  holding  and  conveying  real  and  per- 
sonal estate." 

The  charter  of  the  Camden  and  Amboy  Railroad  Company, 
§  2,  confers  the  same  power,  in  the  same  words. 

The  charter  of  the  New  Jersey  Railroad  and  Transporta- 
tion Company,  §  2,  also  confers  the  same  power,  in  the  same 
words. 

As  to  the  corporeal  hereditament  of  the  defendants,  their 
power  of  alienation,  subject  to  the  exceptions  hereinafter 
alluded  to,  is  undisputed. 

Zahrkhie  v.  Hackensack  &  N.  Y.  R.,  3  C.  E.  Green  194 ; 
Angell  &  Ames  on  Corp.,  §§  187  to  191 ;  6'.  iSc  B.  R.  Co.  v. 
North  West.  R.  Co.,  6  H.  L.  Cos.  135. 

Subject  to  the  qualifications  hereinafter  stated,  the  power 
to  alienate  the  franchises  would  seem  to  be  undoubted.  As 
between  the  corporation  and  the  stockholders,  in  respect  to 
the  ])Ower  of  alienation,  there  is  no  difference  between  the  ' 
franchises  and  the  other  property  of  the  corporation.  The 
stockholder,  as  such,  has  no  interest  in  the  franchises  except 
as  property.  They  are  of  no  account  to  him  except  as  they 
affect  the  value  and  productiveness  of  his  stock. 

Angell  &  Ames  on  Corp.,  §  4 ;  3  Cruise's  Dig.  "  Fran- 
chise," §  14 ;  9  Coke  27  6  ;  3  Kenfs  Comm.  458-9  j  Brown's 
Leg.  Max.,  pp.  336-7. 

The  general  power  and  right  of  alienation  being  clear  and 
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undoubted,  it  remains  to  inquire  what  restrictions  there  are 
upon  that  power  and  right. 

They  may  be  divided  into  two  classes  :  1st.  Those  which 
are  for  the  benefit  of  the  stockholders.  2d.  Those  which  are 
for  the  benefit  of  the  public. 

As  to  the  first,  they  are  only  such  as  are  necessary  to  secure 
the  rights  of  the  stockholder,  as  such.  An  out  and  out  sale, 
in  many  cases,  fairly  made,  would  not  necessarily  or  materially 
endanger  the  capital,  and  the  stockholder  could  not  object  on 
that  ground  ;  but  where  the  capital,  as  in  this  case,  is  invested 
in  works  which  can  neither  exist,  nor  be  used  in  any  other 
place,  then  an  absolute  sale  would  prematurely  break  up  and 
terminate  the  enterprise  in  which  the  capital  was  invested, 
and  cease  to  employ  the  capital  in  that  business.  Such  an 
alienation,  according  to  Kean  v.  Johnston,  could  not  be  made. . 
It  would  be  a  violation  of  the  implied  contract  to  continue  to 
employ  the  capilal  in  the  business  for  which  it  was  invested. 
But  the  lease  in  question  is  not  subject  to  that  objection,  be- 
cause the  effect  of  it  will  not  be  to  cease,  but  to  continue  to 
employ  the  capital  in  the  very  business  for  which  it  was  in- 
vested, and  to  employ  the  very  instruments  which  have  been 
purchased  with  that  capital,  and  that,  too,  for  the  benefit  of 
the  stockholders. 

I  have  already  shown  what  the  rights  of  the  stockholders 
are.  I  have  also  shown  that  the  lease  cannot  injure  any  of 
those  rights.  Therefore,  in  behalf  of  the  stockholder,  there 
is  no  restriction  upon  the  defendants'  power  to  make  the  lease, 
because  such  restriction  is  not  necessary  to  protect  any  right 
belonging  to  the  stockholder,  as  such.  Nor  can  he,  on  the 
footing  of  that  right,  enjoin  its  execution,  because  he  is  not 
injured. 

The  stockholder  who  shows  no  injury  to  his  rights  to  arise 
from  the  lease,  cannot  prevent  its  execution,  on  the  mere 
ground  that  the  legislature  have  not  authorized  it  to  be  made. 
The  state  may  waive  its  objections,  or  acquiesce  in  the  lease, 
or  validate  it  hereafter,  if  it  had  not  been  authorized  in 
advance. 
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This  is  illustrated  by  the  case  of  Runyan  v.  Coster^s  Lessee, 
14  Peters  122.  There,  land  in  Peiuisylvania  had  been  con- 
veyed to  Coster  and  others,  in  fee  simple,  in  trust,  declared 
in  the  deed,  to  the  sole  use  of  tlie  stockholders  of  a  cor- 
poration created  and  existing  by  the  laws  of  New  York, 
called  the  New  York  and  Schuylkill  Coal  Company.  Run- 
yan was  in  possession.  Coster  and  his  co-trustee  brought  an 
action  of  ejectment,  in  the  Circuit  Court  of  the  United 
States,  Eastern  District  of  Pennsylvania,  to  recover  possession 
of  that  land.  Verdict  and  judgment  for  plaintiffs.  The 
defence  was  based  upon  a  statute  of  Pennsylvania,  which  re- 
cites that  it  is  contrary  to  the  laws  and  policy  of  Pennsylva- 
nia for  any.  corporation  to  prevent  or  impede  the  circulation 
of  landed  property  from  man  to  man,  without  the  license  of 
.the  commonwealth.  And  its  enactments  prohibited  any  cor- 
poration to  purchase  lands  within  that  state,  under  penalty 
of  forfeiture  of  the  lands  to  the  commonwealth,  unless 
such  purchase  should  be  sanctioned  and  authorized  by  an  act 
of  the  legislature.  This  was  the  ground  upon  which  the 
writ  of  error  was  prosecuted  in  the  Supreme  Court  of  the 
United  States.  The  court  held,  upon  the  authority  of  La- 
zure  v.  Hillegas,  1  8.  &  R.  313,  and  Fairfax  v.  Hunter,  7 
Oranch  621,  that  the  right  of  a  corporation,  in  this  respect, 
was  like  that  of  an  alien,  who  has  power  to  take,  but  not  to 
hold  lands;  and  that,  although  the  land  thus  held  by  an 
alien  may  be  subject  to  forfeiture  after  offence  found,  yet, 
until  some  act  is  done  by  the  government,  according  to  its  own 
laws,  to  vest  the  estate  in  itself,  it  remains  in  the  alien,  who 
may  convey  it  to  a  purchaser ;  but  he  can  convey  no  estate 
which  is  not  defeasible  by  the  commonwealth.  The  judgment 
was  affirmed. 

This  case  shows  that  the  mere  want  of  legislative  consent 
cannot  be  set  up  as  a  substantive  ground  of  defence  or  relief, 
by  a  private  citLzen,  in  a  suit  to  enforce  or  protect  a  mere  pri- 
vate right. 

This  is  a  safe,  sensible,  convenient  and  practical  rule. 
Why  should  a  private  citizen  set  up  such  an  objection  when 


OCTOBER  TERM,  1871.  337 

Black  V.  Delaware  and  Earitan  Canal  Co. 

he  does  not  show  that  it  has  injured,  or  can  injure,  any  pri- 
vate right  of  his  ?  The  question  of  ulb'a  vires  has  arisen  la 
a  great  many  cases  founded  upon  leases  of  railroads  and  canals, 
but  comparatively  few  of  them  have  been  at  the  suit  of  a 
stockholder ;  and  in  no  case  of  that  kind  that  I  have  found 
has  the  stockholder  been  relieved  on  the  bare  ground  that  the 
lease  had  not  been  authorized  or  sanctioned  by  the  legislature, 
but  the  relief,  in  every  case  where  granted,  has  been  that 
some  right  of  the  stockholder,  in  respect  of  his  stock,  has 
been  injured,  or  was  threatened  with  it. 

There  is  one  apparent  exception — Winch  v.  The  Birken- 
head, Lancashire  &  Cheshire  June.  R.  Co.,  13  E.  L.  &  Eq. 
506 — decided  by  Vice-Ciiancellor  Parker,  in  1852. 

The  point  I  now  make  does  not  appear  to  have  been  made 
by  anybody  in  the  case.  The  counsel  who  supported  the 
bill  relied  only  on  the  allegation  that  the  agreement  was 
illegal  and  beyond  the  power  of  the  defendants  to  make. 
They  said  the  case  fell  precisely  within  Beman  v.  Rufford, 
6  E.  L.  &  Eq.  106.  But  Beman  v.  Rufford  was  put  on  the 
ground  that  the  agreement  complained  of  required  the  funds 
of  the  corporation  to  be  laid  out  in  the  doing  of  a  work  not 
authorized  by  its  charter.  The  whole  point  of  the  case  and 
foundation  of  the  judgment  were,  that  the  defendants  were 
going  to  apply  the  corporate  funds  to  construct  unauthorized 
works. 

Winch's  case  seems,  if  correctly  and  fully  reported,  to  stand 
alone,  and  to  have  been  imperfectly  considered. 

No  private  citizen,  suing  on  his  own  behalf,  can  have 
judgment  in  his  favor,  in  any  court,  by  merely  showing  that 
the  defendant  has  done,  or  intends  to  do  wrong.  To  recover, 
he  must  go  farther,  and  show  that  the  wrong  of  which  he 
complains  has  injured,  or  will  injure,  some  private  right 
belonging  to  him.  This  is  a  fundamental,  unquestionable 
maxim  of  law  and  equity.  As  the  dictum  in  Winch's  case 
is  contrary  to  this  maxim,  the  case  is  wrong,  and  is  not 
authority. 
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To  the  point  that  the  protection  or  advancement  of  the 
political  and  public  policy  of  the  state,  by  the  court,  in  a 
matter  of  this  kind,  can  only  be  invoked  by  the  state  herself, 
acting  in  her  own  name  and  by  her  own  officers  : 

See  opinion  of  C.  J.  Taney  in  Bank  of  Augusta  v.  Earle, 
13  Peters  291  ;  Buck  Mountain  Coal  Co.  v.  Lehigh  Coal  Co., 
50  Penn.  91  ;  Ex  parte  Painter,  2  C.  B.,  N.  S.,  702 ;  3fayor 
V.  Pemberton,  1  Swanston  260  ;  Drewry  on  Inj.  287  ;  Lee  v. 
Milner,  2  Y.  &  Coll.  Ex.  611 ;  Solamon  w.  Randall,  Z  M.  & 
C.  444 ;  Wynne  v.  Lord  Newhorough,  1  Ves.,  Jun.,  164  ; 
Babcock  v.  N.  J.  Stock  Yard  Co.,  5  C.  E.  Green  296  ;  Rogers^ 
Locomotive  Works  v.  Erie  R.  Co.,  Ibid.  385  ;  Morris  &  Essex 
R.  Co.  v.  Prudden,  Ibid.  530  ;  3Iills  v.  Northern  R.  of  Buenos 
Ayres,  Lav)  Rep.,  5  Ch.  App.  621  ;  Ware  v.  Regents  Canal 
Co.,  3  De  Gex  &  Jones  212. 

In  view  of  the  fact  that  the  intent  to  make  this  lease  was 
generally  known  last  winter,  and  the  legislature  was  petitioned 
to  take  action  to  prevent  it,  and  declined  to  do  so,  I  assume 
that  the  Attorney-General  has  not  felt,  and  will  not  feel,  at 
liberty  to  use  the  name  of  the  state  as  a  suitor  to  oppose  this 
lease.     At  any  rate,  he  has  not  done  so. 

The  state  is  not  a  party  to  the  suit  in  any  form.  The  state 
director  is  not  even  a  stockholder,  and  is  by  law  prohibited 
from  being  one.  Nix.  Dig.  636.  If  it  be  said  that  he  repre- 
sents in  the  "  United  Board,"  the  stock  of  the  state,  I  answer 
that,  as  a  stockholder,  the  state  has  no  greater,  other,  or  dif- 
ferent rights  than  any  other  stockholder.  A.  &  A.  on  Corp., 
§  32,  and  cases  there  cited. 

The  bill  in  this  case,  I  suppose,  was  hoped  to  be  supported 
bv  the  cases  of  Kean  v.  .lohnston,  and  Zabriskie  v.  Hacken- 
sack  and  New  York  Railroad  Company ;  but  I  trust  and 
submit,  that  I  have  showed  that  the  complainants  have  failed 
to  show  that  they  are  in  any  danger  of  either  one  of  the 
injuries,  protection  against  which  the  court  granted  in  those 
cases.  The  enterprise  in  which  they  invested  their  capital 
is  not  to  be  broken  up  and  summarily  ended,  as  was  the  fact 
in  Kean's  case,  nor  is  their  capital  to  be  employed   in  the 


OCTOBER  TERM,  1871.  ZS9 


Black  V.  Delaware  and  Earitan  Canal  Co. 


construction  and  support  of  works  largely  extra  of  what  were 
embraced  in  the  undertaking  when  they  became  stockholders, 
as  was  the  injury  in  Zabriskie's  case. 

Here,  the  whole  solicitude  of  the  complainants  is  about  the 
management  of  the  works,  for  the  purposes  and  within  the 
limits  of  the  charters  and  the  accepted  supplements  thereto. 
The  ruling  in  Natusch  v.  Irving,  [Gow  on  Part.  App.  398,) 
in  Kean  v.  Johnston,  or  in  Zabriskie  v.  Hackmsack  and 
New  York  Railroad  Company,  does  not  apply  to  the  com- 
plainant's case,  nor  reach  their  difficulty.  On  a  question  of 
internal  management  they  have  the  misfortune  to  hold  but  a 
small  minority  of  the  stock.  The  only  relief  they  need,  and 
all  that  can  be  of  any  avail  to  them  as  to  the  internal  man- 
agement, is  to  get  a  majority  of  the  stock.  The  court  can  not 
furnish  them  with  that.  Even  if  it  could,  it  would  now  be 
committed  to  the  lease,  and  the  new  holders  could  not  rescind 
the  consent  previously  given.  Great  West.  R.  Co.  v.  Birm. 
R.  Co.,  5  Railw.  Cas.  241. 

In  case  of  partnerships,  as  a  necessary  incident,  the  ma- 
jority must  control  the  management  of  its  affairs.  Collyer  on 
Part,  §§  197,  198;  Kirk  v.  Hodgson,  3  Johns.  Ch.  405; 
Strelly  v.  Winson,  1  Vern.  297 ;  Robinson  v.  Thompson,  Ibid. 
465;  Falkland  v.  Chevy,  1  Brown's  P.  C.  91  ;  Rooth  v.  Quin, 
7  Price  {Exch)  193. 

Where  it  is  provided  in  the  articles  of  copartnership  that 
the  management  of  the  affairs  of  the  firm  shall  be  controlled 
by  the  majority,  or  where  that  is  necessarily  implied,  it 
would  be  impairing  the  obligation  of  the  contract  to  prevent 
the  majority  from  exercising  that  right.  In  tlie  case  now 
before  the  court,  the  distinct  provision  of  the  fundamental 
contract  was  and  is,  that  a  majority  of  the  board  of  directors 
should  have  the  management  of  the  affairs  of  the  corpora- 
tions, and  that  the  boards  of  directors  should  be  elected  by  a 
majority  of  the  stockholders. 

It  has  been  the  law  of  the  Joint  Companies,  repeatedly 
recognized  by  the  legislature  and  all  the  stockholders,  that 
consolidations    may    be    made,    capital    increased,   and    the 
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undertaking  enlarged,  upon  the  consent  of  a  portiou  of  the 
stockholders.  These  stockholders  have  too  often  admitted  tiie 
right  of  a  majority,  less  than  the  whole,  to  determine  upon 
and  engage  in  enlarged  enterprises,  to  now  insist  upon  unan- 
imity being  necessary. 

Tiie  rules  laid  down  in  Strelly  v.  Winson  are  worthy  of 
notice.  True,  the  property  there  was  a  ship;  but  why  should 
any  different  rule  apply  where  the  property  is  a  railroad? 
The  doctrine  of  that  case  is  that  the  majority  have  the  right 
to  direct  and  control  the  use  of  the  property.  If  tiie  minority 
chose  to  embark  in  the  venture,  they  had  the  right  to  do  so ; 
but  if  they  are  unwilling  to  do  so,  they  could  not  prevent  the 
majority  from  engaging  in  the  undertaking,  but  in  that  case 
they  could  compel  the  majority  to  pay  to  lliem  the  value  of 
their  shares  in  the  vessel.  This  is  reasonable  and  equitable. 
U[)on  this  very  same  principle  rests  the  act  of  March  17th, 
1870.  Upon  the  same  principle  are  based  all  our  statutes  for 
the  partition  and  sale  of  lands  held  by  joint  tenants,  tenants 
in  common  and  coparceners.  Upon  an  analogous  principle 
rest  the  numerous  acts  for  draining,  without  the  consent  of  a 
minority,  swamp  and  low  lands  owned  in  severalty  by  many 
owners,  but  where  the  lands  adjoin  on  and  connect  with  each 
other.  Lauvian  v.  Lebanon  V.  R.  Co.,  30  Pa.  42 ;  Coll.  on 
Part,  §  198;  Law  Rep.  6,  Ch.  Ap.  176. 

In  the  great  mass  of  legislation  in  this  state  relative  to 
private  corporations,  which  has  taken  place  during  the  last 
fifty  years,  every  act  which  has  touched  the  subject  (with 
insignificant  and  almost  a  solitary  exception),  has  authorized 
a  majority — less  than  the  whole  of  those  interested  in  the 
stock — to  enlarge  the  undertaking,  to  increase  the  capital,  to 
engage  in  new  works,  create  preferred  stock,  consolidate,  and 
all  things  of  that  kind.  Have  all  those  acts,  or  the  execu- 
tion of  them,  impaired  contracts,  and  have  they  been  and 
are  they  all  unconstitutional  ?  The  question  is  momentous. 
But  it  is  said  that  those  acts  are  .saved  from  invalidity  by 
the  acquiescence  of  the  minority.  That  cannot  be,  because 
a  law  which  is  obligatory  only  on  those  who  choose  to  con- 
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form  to  it,  is  no  law  at  all.  Nor  can  those  acts,  if  invalid, 
be  validated  by  the  acquiescence  of  the  minority  presumed 
from  their  silence  or  inaction,  because  a  large  portion  of  tlie 
minority,  in  many  cases,  consists  of  infants,  married  women, 
persons  non  compos,  and  others  who  are  incapable  of  giving 
-consent,  and  against  whom  acquiescence  cannot  be  presumed. 
If  those  laws  have  no  better  foundation  than  acquiescence, 
they  are  all  invalid,  and  the  many  millions  of  dollars  invested 
upon  the  faith  of  them  have  no  legal  stability  or  security. 

The  solution  of  this  difficulty  to  my  mind  is  this :  Our 
legislation  has  proceeded  upon  the  assumption,  that  by  the 
law  of  New  Jersey  a  majority,  less  than  all,  of  the  stock- 
holders of  a  corporation,  through  the  directors  elected  by 
them,  had  the  right  by  law  to  govern,  as  between  the  cor- 
poration and  its  stockholders,  as  to  the  application  of  the 
capital  and  funds  and  the  conduct  of  the  business,  and  that 
stock  in  all  incorporated  companies  had  been  and  would  be 
subscribed  for  upon  that  understanding.  See  the  reasoning 
•of  Bigelow,  Chief  Justice,  in  Durfee  v.  Old  Colony  R.  Co., 
5  Allen  242-3.  This  view  did  not  prevail  in  Kean  v.  John- 
ston, because  therQ  was  the  exceptional  circumstance  that  the 
legislative  act  authorizing  the  sale  was  upon  the  condition 
that  "  the  said  purchase  shall  be  made  with  the  consent  of 
the  last  mentioned  stockholders."  It  is  noticeable  that  this 
act  did  not  require  the  consent  of  any  of  the  stockholders  of 
the  Somerville   and   Easton   Railroad   Company— the    pur- 

■chasers. 

In  ZabrisJcie  v.  Hackensack  and  New  York  Railroad,  it 
did  not  appear  that  a  majority  of  the  stockholders  had  con- 
sented to  the  extension  ;  indeed,  the  aspect  of  the  case  is 
that  they  had  not  consented.  The  question  here  was,  there- 
fore, not  involved  in  that  case.  That  circumstance,  had  it 
been  otherwise,  in  the  opinion  of  the  Chancellor  then  ex- 
pressed, would  have  made  no  difference.  But  as  the  point 
here  was  not  necessarily  involved  in  that  case,  we  cannot  say 
that  it  was  fully  discussed  in  the  argument. 

As  I    understand    Zabriskie's   case,    his    right,  to  protect 
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which  relief  was  granted,  was  based  upon  an  implied  con- 
tract that  the  corporation  would  not  thereafter,  loithout  his 
consent,  extend  the  business  authorized  by  its  charter  beyond 
the  limits  to  whicli  it  was  authorized  wlien  he  became  a  stock- 
holder. 

With  very  great  deference,  I  venture  to  question  whether 
such  a  contract,  in  this  state,  can  be  implied.  In  view  of 
New  Jersey  legislation  in  respect  to  private  corporations; 
in  view  of  the  fact  that  almost  every  corporation  authorized 
to  construct  a  work  of  internal  improvement,  which  has 
constructed  its  work,  has,  by  subsequent  legislation,  been 
authorized  to  extend  or  enlarge  its  works,  increase  its 
capital,  consolidate  with  or  lease  to  some  other  company, 
and  that,  too,  without  requiring  the  consent  of  all  the  stock- 
holders— for  over  fifty  years  we  have  seen  such  things  done 
over  and  over  again,  without  getting  or  asking  for  the  con- 
sent of  the  stockholders, — and  in  view  of  the  fact  that  that 
course  of  business  has  been  acquiesced  in  almost  unanimously 
by  stockholders  for  over  half  a  century  ;  are  we  warranted 
in  concluding  or  inferring  that  any  intelligent  man,  when  he 
subscribes  for  stock  in  such  a  corporation,- does  so  upon  any 
such  understanding  or  expectation  as  is  assumed  in  Zabriskie's 
case? 

On  the  contrary,  as  a  matter  of  fact,  is  not  the  stock  in 
every  such  corporation  taken,  in  the  hope  and  upon  the 
expectation  and  belief  that  the  works  and  business  and 
capital  of  the  company  will  be  extended  as  soon  as  the  man- 
agers shall  deeju  it  expedient,  and  they  shall  receive  legisla- 
tive authority  to  do  so?  If  there  is  any  implied  contract 
upon  that  subject,  it  seems  to  me  it  is  this :  that  the  corpo- 
ration will  enlarge  and  increase  its  business  as  much  and  as 
rapidly  as  possible,  and  that,  if  necessary  for  that  purpose, 
the  works  shall  be  extended,  the  capital  increased,  and 
advantageous  business  alliances  formed.  That  has  been  the 
course  of  all  such  corporations,  and,  in  such  matters,  men 
expect  that  what  has  been,  will  be. 
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The  alleged  rights  of  the  complainants  should  be  settled 
at  law,  and  not  on  a  motion  for  an  injunction. 

1st.  The  complainants  allege  that  the  act  of  March  17th, 

1870,  so  far  as  it  apparently  authorizes  the  lease  in  question, 

without  the  consent  of  every  stockholder,  is  unconstitutional. 

2d.  They  allege  that  the  lease  in  question  is  violative  of  a 

contract  between  them  and  the  corporation. 

The  first  of  these  questions  is  one  for  a  court  of  law.  The 
Chancellor  so  held  in  Dunn  v.  The  Peapack  Valley  Railroad 
Company,  and  refused  the  injunction.  Scudder  v.  Trenton 
Del.  Falk  Co.,  Saxton  694. 

The  question  whether  there  is  such  a  contract  between 
the  complainants  and  the  defendants  as  they  allege,  and 
whether  the  proposed  lease  violates  it,  are  also  legal  ques- 
tions, and,  so  far  as  I  know,  not  decided  by  any  court  of  law 
in  this  state. 

In  England,  it  has  been  very  usual  to  leave  or  send  such 
questions  to  be  decided  at  law. 

Clay  v.  Rufford,  8  Hare  281  ;  S.  C,  19  E.  L.  &  Eq.  350; 
Great  North.  R.  Co.  v.  Eastern  Coun.  R.  Co.,  9  Hare  306  y 
South  Yorkshire  &  C.  R.  Co.  v.  Great  Nor-thern  R.  Co.,  19 
E.  L.  &  Eq.  513  ;  .Johnson  v.  The  Shrewsbury  &  C.  R.  Co., 
Ibid.  584 ;  Shrews.  &  Birm.  R.  Co.  v.  London  S;  Northwest. 
R.  Co.,  21  E.  L.  <Sc  Eq.  319;  Atey-Gen'l  v.  Ely  R.  Co., 
Law  Rep.  6  Eq.  106. 

Such  has  been  the  course  of  this  court. 
Stevens  v.  The  Paterson  &  Newark  R.  Co ,  5  C.  E.  Green 
126;  Babcock  v.  N.  J.  Stock  Yard  Co.,  Ibid.  296;  AtCy- 
Gen' I  V.  Steward,  Ibid.  415  ;  Higbee  v.  C.  &  A.  R.  Co.,. 
Ibid.  435 ;  Inhabitants  of  Winslow  v.  Hudson,  6  C.  E. 
Green  172;  Hack.  Imp.  Com.  v.  N.  J.  3Iidland  R.  Co., 
ante  p.  94. 

To  conclude  :  The  complainants  have  suifered  no  injury, 
nor  is  any  right  of  theirs,  legal  or  equitable,  threatened  or 
exposed  to  any  injury. 

The  proposed  lease  is  within  the  power  of  the  defendants 
to  make,  and  of  the  lessee  to  take.     It  is  also  advantageous. 
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and  will  be  beneficial  to  the  complainants  and  all  other  stock- 
holders, and,  therefore,  the  bill  should  be  dismissed. 

Mr.  C.  Parker,  on  same  side. 

The  controversy  is  between  stockholders,  to  the  amount 
of  $345,000,  and  others,  to  that  of  at  least  $12,660,000,  in 
relation  to  policy  and  their  joint  interest.  The  large  majority 
resolve  to  lease  their  works.  The  minority  dispute  their 
right.  It  is  a  question,  merely  pecuniary.  All  that  has  been 
said  in  respect  to  public  policy,  is  foreign  to  the  dispute. 

The  answer  shows  the  reasons  for  the  opinion  of  the  ma- 
jority. Large  expenditure  is  necessary  to  meet  business, 
which  contracts  already  made  have  induced,  and  there  is  no 
money.  Debt  and  expense  has  gradually  increased,  without 
proportional  earnings.  $695,495  was  borrowed  to  pay  the 
dividends  of  1869;  $1,334,505  to  discharge  that  of  1870. 
Stockholders  accustomed  for  long  years  to  ten  per  cent.,  are 
unwilling  to  reject  an  opportunity  of  perpetuating  it.  Mil- 
lions are  necessary,  if  accumulating  business  is  to  be  met, 
and  they  are  not  attainable.  The  business  must  be  met. 
It  is  the  result  of  the  great  trans-continental  roads  now 
making  New  Jersey  their  gateway  to  the  ocean.  If  it  be 
not  accomodated,  there  will  be  rivalry  and  consequent  loss. 
The  situation  of  the  companies  may  be  the  result  of  want  of 
management ;  it  was  more  that  of  the  want  of  prophetic 
vision.  But  whatever  its  cause,  it  is  now  unavoidable,  and 
this  lease  the  directors  aud  stockholders  deem  a  necessity. 

All  this  is  pertinent,  for  it  shows  there  is  no  fraud,  no 
heedlessness,  and  no  gross  mismanagement  in  the  bargain 
for  the  lease. 

A  word  as  to  certain  foreign  topics.  Whether  the  act  of 
1870,  and  the  lease  it  authorizes,  releases  the  reserved  right 
of  the  state  to  take  those  works  at  cost  in  1888,  has  nothing 
to  do  with  the  cause.  But  if  it  had,  the  statute  and  general 
law  settle  the  point  in  the  negative.  The  act  provides  that 
^'no   such    consolidation,  lease,  or   other   arrangement   shall 
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have  the  effect,  *  *  to  release  or  discharge  the  compa- 
nies, or  any  company,  with  which  any  such  *  *  lease 
may  be  made  from  any  taxes,  liability,  obligation,  or  duties 
which  they,  or  either  of  them,  may  be  subject  or  liable  to, 
either  to  this  state  or  any  other  person."  Is  not  this 
reserved  right  a  "  liability  ?"  Is  not  that  the  word  to 
describe  the  position  of  the  companies  in  relation  to  that 
right  ? 

And  by  general  law,  the  lease  can  only  transfer  what  the 
party  has.  If  it  be  mortgaged,  or  subject  to  any  right,  it 
passes  thus,  not  otherwise.  The  state  assents  to  nothing 
more. 

Tlie  terms  of  the  lease  retain  security  for  performance  of 
its  covenants,  and  all  new  acquisitions  of  property  by  the 
lessee  are  made  to  become  such.  The  corporations  remain  tO' 
enforce  the  rights  of  their  stockholders.  The  lease  is  consoli- 
dation, but  in  a  way  better  for  their  protection  than  any  other. 
But  the  policy  of  the  bargain  is  not  for  the  court  to  criticise, 
further  than  to  be  sure  there  is  neither  fraud,  nor  such  want 
of  diligence  as  to  be  equivalent. 

We  pass  then  to  the  case.  There  are  three  questions,  and 
but  three. 

1.  Had  the  United  Companies  authority  to  make  this 
lease? 

2.  Had  the  Pennsylvania  Railroad  Company  a  right  ta 
accept  it  ? 

3.  Was  the  act  of  the  legislature  constitutional  ? 

I  shall  proceed  to  consider  these  points  in  their  order. 
On  the  first,  the  authority  of  the  United  Companies  to  make 
this  lease,  it  is  necessary,  first  of  all,  to  observe  the  relative 
situation,  geographically  and  physically,  of  these  two  com- 
panies. 

There  subsisted  between  them  the  agreement  of  February, 
1863,  which  is  appended  to  the  answer.  It  is  between  the 
same  parties  as  those  named  in  this  agreement  of  lease ; 
providing  for  a  connection  between  them,  and  for  the  carry- 
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ing  on  of  through  traffic.  By  it,  the  Pennsylvania  Railroad 
agree  to  build  tiie  connecting  railway,  and  to  lease  it  to 
the  Trenton  Railroad  for  nine  hundred  and  ninety-nine 
years.  The  Philadelphia  and  Trenton  Railroad  agree  to 
pay  six  per  cent,  for  its  use  and  maintenance  ;  the  Pennsyl- 
vania Railroad  agree  to  allow  tracks  to  be  run  so  as  to 
reach  the  Wilmington  Road  and  the  Pennsylvania  Road, 
"so  as  to  form  a  continuous  line,"  vsays  the  agreement, 
"over  the  said  road;"  and  they  also  agree  to  give  a  nine 
hundred  and  ninety-nine  year  lease  for  that.  The  Pennsyl- 
vania Railroad  Company  also  agree  to  give  the  United 
Companies,  for  nine  hundred  and  ninety-nine  years,  two 
tracks,  <fec.,  to  the  new  passenger  depot  in  West  Phila- 
delphia, so  as  to  accommodate  passengers  to  New  York. 
The  freight  and  passengers  were  to  be  carried  over  the 
United  Companies'  works.  The  rest  of  the  agreement 
regulates  this  traffic,  carefully,  and  settles  the  division  of 
receipts.  The  agreement  itself  was  to  subsist  for  nine 
hundred  and  ninety-nine  years. 

Now,  this  agreement  was  not,  perhaps,  in  all  respects, 
public,  but  the  connection  was,  and  it  lay  open  to  the  eye  of 
the  legislature.  That  connection  was  three-fold.  There 
•was  the  Delaware  and  Raritan  Canal,  which  brought  goods 
to  the  Pennsylvania  Railroad  at  Philadelphia,  and  so  was  a 
"  connecting  and  continuous  line."  There  was  the  Camden 
and  Amboy  Railroad,  which,  by  decisions  of  the  courts  of 
our  state,  ends  at  Philadelphia,  and  which  there  connects 
with  the  Pennsylvania  Railroad  Company's  line.  And  there 
was  the  Camden  and  Amboy,  and  New  Jersey  Railroad 
company,  connected  by  rails  with  the  Pennsylvania  Rail- 
road Company,  so  as  to  run  cars  from  New  York  to  New 
Brunswick  by  the  Trenton  branch  and  the  "  spur  "  to  the 
Delaware  bridge;  thence  on  the  railroad  across  it;  thence 
on  the  Philadelphia  and  Trenton  Railroad  to  the  "  Connect- 
ing Railway,"  and  by  that  road  to  the  "  Pennsylvania 
Railway." 

This  spur  is  authorized    by  an  act  of  our  legislature  of 
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March  5th,  1837.  The  Joint  Companies  own  the  Philadelphia 
and  Trentou  bridge,  by  contract  of  the  bridge  managei's  in 
1835,  and  paid  the  expense  of  laying  the  rails  on  the  bridge. 
On  the  7th  of  December,  1850,  an  agreement  was  made  about 
that,  which  is  set  forth  in  the  an>^wer.  In  1870  all  the  stock 
of  the  Bridge  Company,  except  one  share,  belonged  to  or  was 
the  property  of  the  United  Companies.  All  this  is  set  forth 
in  the  answer,  and  shows  an  amalgamation,  practically,  of  the 
Philadelphia  and  Trenton  Railroad  Company  with  the  New 
Jersey  United  Companies. 

With  this  state  of  things  existing,  and  this  structural 
business  connection  apparent,  the  legislature  of  New  Jersey 
passed  the  act  of  1870,  which  is  set  forth  as  part  of  the 
bill.  In  considering  that  act,  the  first  point  to  be  noticed 
is,  what  sort  of  a  lease  it  was  which  was  projected  by  the 
act?  It  is  an  act  "  to  enable  the  United  Railroad  and  Canal 
Companies  to  consolidate  their  stock,  and  to  consolidate  or 
connect  with  other  companies."  The  poAver  given  by  the 
first  section  of  the  act,  is  to  consolidate  with  "any  other 
railroad  or  canal  company  or  companies  m  this  state  or 
otherwise,  with  which  they  are  or  may  be  identified  in  inter- 
est, or  whose  works  shall  form  with  their  own  continuous 
or  connected  lines."  Another  phrase  is  used  that  touches 
this  question  of  the  lease.  They  are  authorized  expressly  to 
"  consolidate  their  respective  capital  stocks,  or  to  consolidate 
with  any  other  railroad  or  canal  company."  Then,  what  they 
were  authorized  to  do  was  to  make  an  arrangement  in  perpe- 
tuity. That  is  exactly  the  idea  of  consolidation.  "  Consoli- 
dation" is  a  railroad  word.  Companies  only  consolidate  when 
they  become  one  in  the  sense  of  absorbing  the  one  in  the  other. 
The  Elizabeth  and  Somerville  Railroad  consolidated  with 
the  Somerville  and  Easton,  and  thenceforward  became  the 
Central  Railroad  of  New  Jersey  and  departed  from  sight. 
It  means  a  permanent  transfer  of  the  company ;  a  transfer 
which  shall  be  irrevocable;  which  shall  absolutely  destroy 
the  existence  of  the  stockholders  in  any  of  the  corporations 
consolidated.     It  is  in  that  sense  that  the  legislature  of  New 
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Jersey  themselves  have  used  that  word,  and  that  too,  it  will 
be  seen,  at  a  very  early  day. 

In  the  laws  of  New  Jersey  of  1867,  p.  114,  it  is  recited: 
"Whereas,  it  is  desirable  that  the  railroad  lines  between 
New  York  and  Pliiladelphia,  forming  by  their  connection 
essentially  one  line,  should  be  more  closely  united  in  interest 
and  management,  whereby  great  advantages  would  accrue 
to  the  public,  as  well  as  to  the  stockholders."  *  *  *  * 
The  very  act  itself  recites  that  these  are  railroad  lines 
between  New  Yoi-k  mid  Philadelphia.  "And  whereas,  tlie 
Delaware  and  Raritan  Canal  Coraj)any,  and  Camden  and 
Amboy  Railroad  Company,  known  as  the  Joint  Companies, 
owners  of  one  portion  of  said  lines,  and  the  New  Jersey 
Railroad  and  Transportation  Company,  owners  of  another 
portion  thereof,  have  made,  or  are  about  making,  an  agree- 
ment for  a  consolidation  of  interests,  and  an  equality  of 
dividends,  be  it  enacted,  &c.,  that  said  companies  be  and 
they  are  hereby  authorized  to  make  such  agreement  for  con- 
solidation of  interests,  as  they  may  deem  proper  and  expe- 
dient," &c. 

And  then,  in  the  second  section,  it  goes  on  :  "  When  such 
agreement  for  consolidation  is  or  shall  be  made,  the  said  com- 
panies entering,  or  having  entered  into  the  same,  shall  be  con- 
solidated and  united  in  interest,  according  to  the  terms  of 
such  agreement,  and  shall  be  authorized  to  transact  their 
business  as  a  joint  concern."  And  a  little  further  below : 
"  The  said  consolidated  interest  shall  tiienceforward  be  called 
and  known  by  such  corporate  name  as  they  shall  adopt  for 
the  said  consolidated  or  united  interest." 

But  the  word  appears  still  earlier  in  legislative  use.  The 
"Marriage  Act,"  as  it  is  generally  called  [Laios  of  1831,  p. 
124,)  uses  it.  It  says:  "It  shall  and  maybe  lawful  for 
the  Delaware  and  Raritan  Canal  Company,  and  the  Camden 
and  Amboy  Railroad  and  Transportation  Company,  by  and 
with  the  consent  of  seven-eighths  of  the  stockholders  of  said 
companies    respectively,  to  consolidate   the  capital    stock  of 
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the  said  com[)anies,  for  the  purpose  of  erecting  and  com- 
pleting- the  canal  and  feeder  of  the  said  railroad." 

Here  we  have  an  early  legislative  use  of  these  words.  We 
know  what  was  produced  by  the  consolidation  of  these  two 
companies :  that  they  became  from  that  moment  one,  and 
were  knoAvn  as  "  The  Joint  Companies  of  New  Jersey,"  and 
their  stockholders  always  shared  dividends  equally.  Now, 
that  was  exactly  what  is  designed  to  be  accomplished  by  this 
act.  It  is  no  matter  whether  it  was  to  be  effected  by  a  con- 
tract, agreement,  lease,  or  other  arrangement ;  all  the  while 
some  sort  of  consolidation  is  intended. 

A  consolidation  means  perpetuity,  when  the  two  consoli- 
dated companies  are  in  their  nature  perpetual.  Therefore, 
it  seems  very  clear  that  any  lease,  for  however  great  a  term 
of  years,  is  not  beyond  the  purview  of  this  act.  Suppose 
consolidation  had  been  carried  out  by  some  other  means,  the 
debts  of  the  consolidated  concern  would  all  have  been  charges 
upon  the  stockholders  of  each.  There  would  have  been  this 
difference  between  a  consolidation  carried  out  by  the  lease, 
and  a  consolidation  carried  out  otherwise,  but  whereas  now 
all  the  works  that  belong  to  these  stockholders  of  the  United 
Companies  remain  security  to  them  for  the  performance  of 
the  covenants  that  are  made,  for  the  payment  of  their  ten 
per  cent.,  and  for  all  other  covenants  in  the  contract  of  lease, 
in  the  other  case  of  consolidation  that  property  wonld  have 
passed  away  from  them  into  the  hands  of  some  other  com- 
pany forever,  and  been  subject  not  only  to  their  own  debts, 
but  to  the  debts  of  that  company ;  so  that  what  this  lease  has 
effected,  is  less  than  what  the  act  contemplated  as  possible  to 
be  effected,  and  the  arrangement  is  far  more  secure  for  the 
stockholders. 

A  perpetual  lease  is  then  within  the  purview  of  the  act. 
Could  it  be  lawfully  made  to  the  Pennsylvania  Railroad 
Company  ? 

With  what  class  of  corporations  did  the  act  of  the  legisla- 
ture empower  connection  to  be  made  ?  1st.  Any,  with  which 
they  (the  United  Companies)  are  or  may  be  "  identified  in 
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interest."  2d.  Any,  "  whose  works  shall  form  with  their  own, 
continuous  or  connected  lines." 

What  does  the  legislature  mean  by  the  phrase  "  identified 
in  interest  f"  It  illustrates  its  meaning  in  the  preamble  of 
the  act,  for  it  there  recites  not  only  that  the  three  United 
Companies  are  "  identified  in  interest,"  but  that  they  have 
also  an  "identity  of  interest"  with  the  Philadelphia  and 
Trenton  Railroad  Company,  and  with  other  companies. 
When  it  is  objected  then  that  the  legislature  could  not  have 
meant  companies  of  other  states  as  among  those  with  whom 
connection  can  be  made,  it  is  evident  the  suggestion  is  futile ; 
for  there  is  a  corporation  existing  only  by  the  laws  of  Penn- 
sylvania, which  is  described  by  the  legislature  itself  as  having 
an  "  identity  of  interest." 

But  study  the  situation  of  this  Philadelphia  and  Trenton 
Railroad,  and  the  character  of  its  relation  to  the  United 
Companies;  for  the  act  expressly  states  that  it  has  "an 
identity  of  interest"  with  them.  It  is  one  of  their  feeders, 
and  it  has  a  contract  with  them  by  which  they  divide  the 
profits  of  business.  The  act  contemplates  two  modes  by 
which  companies  may  be  "  identified  in  interest."  One  is 
an  actually  subsisting,  legalized  contract  between  them,  by 
which  the  interests  of  the  stockholders  are  all  made  the 
same;  the  other  is  by  local  relation,  by  which  one  becomes 
feeder  to  the  other.  And  the  context  shows  this  latter 
meaning  to  have  been  intended.  The  phrase  is  used  again, 
and  is  there  followed  by  the  important  phrase  "or  whose 
works  shall  form,  with  their  own,  continuous  or  connected 
lines."  This  is  mentioned  as  one  mode  of  being  "  identified 
in  interest."  The  language  is  in  the  disjunctive,  and  speci- 
fies another  class  of  companies  identified  in  interest  than 
some  who  are  yet  so  identified  ;  for  the  routes  of  no  company 
can  possibly  form  a  continuous  line,  or  a  connected  line  with 
those  of  another,  without  the  two  being  "identified  in  inter- 
est," because,  in  such  case,  the  travel  of  the  one  must  flow 
into  the  other.  And  again :  the  preamble  states  that  the 
United  Companies  have  an  "  identity  of  interest,"  not  only 
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with  the  Philadelphia  and  Trenton  Railroad  Company,  but 
with  "other  companies."  How,  except  by  means  of  local 
relation  ? 

It  is  to  be  noticed  that  this  description  of  this  means  of 
"  identity  in  interest,"  to  wit,  by  having  the  "  works  "  of  com- 
panies form  "  continuous  or  connected  lines,"  is  in  the  future 
tense ;  the  language  is,  "  whose  works  shall  form  "  with  their 
own  "continuous  or  connected  lines."  Whenever  any  com- 
pany shall  so  arrange  its  works,  it  becomes  a  company  with 
which  the  consolidation,  authorized  by  the  act,  can  be  made. 
If,  then,  any  railroad  acquires  or  possesses  a  line  which  con- 
nects with  the  Jersey  lines,  no  matter  how,  whether  by  erec- 
tion under  their  charter,  or  legal  purchase,  its  "  works  "  form, 
with  those  of  the  Jersey  companies,  a  "  continuous  "  or  "  con- 
nected "  line,  and  that  company  may  lawfully  be  a  party  to 
this  consolidation.  And  even  if  it  be  thought  that  the 
having  a  continuous  or  connected  line  does  make  the  "  iden- 
tity of  interest''  contemplated  by  that  phrase  in  the  statute, 
still  any  company,  who  at  any  time  may  acquire  "  works," 
forming,  with  those  of  the  defendants,  a  continuous  or  con- 
nected line,  may  then,  by  virtue  of  that  description  of  the 
class  of  companies  who  may  form  the  consolidation,  take  this 
lease. 

But  not  only  is  it  true  that  tiie  act  contemplates  a  foreign 
company  as  one  with  which  a  lease  is  or  may  be  lawful,  but 
it  is  further  true  that  there  is  no  company  of  this  state  so 
situate  as  that  this  phrase  "  continuous  "  applies  to  it.  This 
word  is  not  used  as  synonymous  with  "  connected."  It  is  a 
class  of  connections — one  by  which  the  "  line  "  continues  on 
— and  the  phrase  of  the  statute  is  that  they  may  connect 
"with  those  "  whose  works  shall  form  with  their  own  contin- 
uous or  connected  lines."  Spurs  connect,  but  the  "  line  "  is 
not  thereby  continued.  Force,  in  this  connection,  is  due  not 
only  to  the  words  "continuous"  and  "connected,"  but  to  the 
word  "  line."  It  is  important ;  and  if  you  find  a  railroad 
whose  works  form  "a  continuous  line"  with  those  of  the 
United  Companies,  a  line  of  business  that  continues  on,  you 
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have  found  a  company  with  which   this   consolidation  may 
take  place. 

Now,  where  is  the  company,  organized  under  New  Jersey 
laws,  which  forms  "a  continuous  line"  with  the  United  Com- 
panies' works  ?  The  map  presents  none  ;  and  all  companies 
owning  their  "  connected  "  lines  are  subordinate  companies 
— not  likely  to  be  expected  to  be  lessees  of  these  great  works ; 
while  on  the  other  hand,  the  Pennsylvania  Railroad  Com- 
pany is,  in  the  first  place,  "  identified  in  interest,"  for  it  feeds 
and  is  fed  by  the  travel  of  the  United  Companies  ;  and  again, 
it  is  connected  with  these  companies  by  an  agreement  in 
perpetuity,  by  which  travel  is  to  be  forever  continuously 
carried  over  their  respective  roads.  There  is,  therefore, 
clearly  the  "  identity  of  interest "  that  is  required. 

But  there  is  meaning  in  the  phrase  "  connected  litie."  It 
signifies  business  connection  as  well  as  structural.  The 
peculiarity  of  such  a  connection  is  illustrated  by  the  case  of 
The  Philadelphia  and  Erie  R.  Co.  v.  The  Qdawissa  R. 
Co.,  reported  in  15  Am.  Law  Reg.  231.  The  exact  point  of 
that  case  was  to  define  what  were  connecting  railroads. 
There  it  was  held  that  connecting  railroads  are  either  those 
which  have  such  a  union  of  tracks  as  will  admit  the  passage 
of  cars  from  one  to  the  other,  or  those  which  have  an  inter- 
section such  as  will  admit  the  convenient  interchange  of 
freight  and  passengers  at  the  point  of  intersection.  There- 
fore, if  we  show  in  this  cause  a  line  of  travel  having  an  in- 
terection  such  as  will  admit  of  a  convenient  interchange  of 
freight  and  passengers  at  the  point  of  intersection,  plainly 
there  exists  this  "  connected  line "  called  for  by  the  statute. 
See  also  Albany  Law  Journal  of  Sept  16,  1871,  p.  119,  pi.  5. 

To  recapitulate :  Several  considerations  justify  and  cor- 
roborate the  idea  that  the  legislature  intended  a  consolida- 
tion of  business  with  a  foreign  company:  1.  The  act  men- 
tions a  foreign  company  when  using  the  phrase  "  identity  of 
interest."  2.  It  could  not  have  contemplated  any  of  the 
minor  Jersey  companies  as  likely  to  lease  these  great  works. 
3.  It  had  evidently  in  view,  when  speaking  of  "  identity  of 
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interest"  a  feeding  line.  4.  No  company  whose  works  form 
with  theirs  a  "  continuous "  line,  exists  in  New  Jersey.  5. 
The  Pennsylvania  Railroad  Company  has  both  "  identity  of 
interest"  with  the  United  Companies  by  contracts  already 
existing,  and  also  carries  on  a  "  continued  line,"  which  is 
operated  continuously.  6.  In  every  railroad  in  New  Jersey 
connected  with  them,  the  United  Companies  hold  stock — ^gen- 
erally a  majority  of  the  stock — by  express  authority  of  the 
legislature.  What  need  was  there  for  an  act  which  should 
empower  consolidation  with  these  ? 

A  list  of  all  the  acts  since  1849,  supplementary  to  the 
Joint  Companies,  shows  acts  authorizing  stock  subscriptions 
to  the  Freehold  and  Jamesburg,  the  Belvidere  Delaware,  the 
Flemington  Railroad,  the  Rocky  Hill,  the  Mount  Holly  and 
Pemberton,  the  New  Egypt  and  Hightstown,  and  the  West 
Jersey  Railroad.  Some  of  them  authorize  the  endorsing  of 
bonds  of  the  Princeton  branch  and  other  railroad  companies 
which  are  now  connected  with  the  United  Companies.  The 
legislature  g-ave  the  United  Companies  express  authority  to 
purchase  the  stock  of  these  companies.  If,  then,  they  had 
authority  to  purchase  the  stock  of  these  companies,  what  need 
was  there  for  any  authority  to  consolidate  with  them  ?  And 
these  are  the  companies  with  Avhom  connection  in  this  state 
is  made.  Could  they,  then,  have  been  meant  as  companies 
having  "  an  identity  of  interest,"  or  "  whose  works  form  con- 
nected or  continuous  lines,"  with  whom  alone  this  consolida- 
tion might  be  eflPected? 

And  so,  unless  the  Pennsylvania  Railroad  Company  could 
consolidate  with  the  United  Companies,  who  could  ?  There 
is  not  a  single  company  of  all  those  with  which  they  connect, 
in  whose  stock  the  United  Companies  have  not  at  this  moment 
a  controlling  interest.  It  is  manifest,  therefore,  that  such 
companies  could  not  have  been  those  which  were  referred  to 
by  the  legislature.  Then  where  is  the  company,  except  it  be 
the  Pennsylvania  Railroad  Company,  whose  works  form,  with 
the  works  of  the  United  Companies,  a  "continuous"  or  "con- 
nected" line? 
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Now,  the  view  taken  thus  far  leaves  out  of  sight  the  words 
"or  otherwise,"  upon  which  so  much  comment  has  been 
made;  but  these  words  evidently  look  to  the  same  result. 

Most  evidently,  by  the  act,  three  modes  of  actual  consoli- 
dation are  spoken  of  and  intended  as  possible  or  permissible. 
One  is  "consolidation  of  stock;"  another  is  "consolidation 
of  business;"  the  third,  the  "connection"  by  lease  of  lines, 
or,  if  you  use  that  term,  "  consolidation "  of  other  lines. 
Now,  what  does  the  act  mean  ?  Does  it  mean  all  of  these 
modes — or  if  not  all,  which  of  them  ?  We  insist  it  means 
all  or  any  of  them.  Now,  if  it  means  "  consolidate  in  this 
state  or  otherwise,"  having  structural  consolidation  in  view, 
then  it  must  mean  by  a  union  of  lines  out  of  the  state ;  for 
there  can  be  no  "continuous"  line  from  New  York  to  Phila- 
delphia made  by  union  with  any  companies  in  this  state.  If 
it  means  that  the  companies  must  be  "  in  this  state  or  other- 
wise," (which  we  think  it  must  mean,)  then  what  can 
"  otherwise "  signify,  except  companies  not  in  tiiis  state  ? 
The  rule  of  construction  is  to  give  effect,  if  you  can,  to  every 
word,  and  it  is  not  permissible  to  take  a  word  out  of  one 
sentence  and  put  in  another ;  you  must  read  the  language 
of  the  statute  as  it  stands.  A  reasonable  paraphrase  would 
be,  "  existing  in  this  state,"  or  "  otherwise  than  in  this 
state;"  i.  e.,  existing  somewhere  else.  But  "companies  tn 
this  state"  is  synonymous  with  companies  "of"  this  state. 
Does  not  the  preposition  "  in  "  there  have  just  the  meaning 
of  the  preposition  "  of,"  and  nothing  more  ?  The  phrase 
"companies  in  this  state,"  has  reference  to  the  locality  of 
creation ;  the  place  from  which  the  company  hails.  Substi- 
tute the  word  "of"  for  "in,"  and  does  not  all  possible  diffi- 
culty vanish  ?  Then  it  would  read,  "  to  consolidate  with 
any  companies  of  this  state  or  othersvise ;"  that  is,  "  othei^- 
wise  than  of  this  state."  You  cannot  understand  the  word 
"otherwise"  in  any  sentence,  without  filling  out  the  sentence 
by  repeating  the  words  preceding,  with  the  conjunction 
"  than."  Thus :  "  sick  or  otherwise ;"  otherwise  than  sick. 
"Well  or  otherwise;"    otherwise  tlian   well.     To  give   the 
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word  "  otherwise  "  any  meaning  at  all,  it  is  necessary  that  it 
be  immediately  succeeded  by  the  word  "  than."  Jiist  follow, 
then,  this  rule  in  reading  the  statute — substitute  "of"  for 
"in" — and  when  you  speak  of  companies  of  this  state  or 
otherwise  than  of  this  state,  why  they  are  companies  that  are 
of  another  state  ;  that  is  all. 

But  again,  this  same  preposition  "in,"  just  in  that  place, 
means  "  under  the  laws  of,"  because  a  company  cannot  exist 
in  this  state,  except  it  exists  under  the  laws  of  this  state. 
Use  that  phrase,  then,  in  substitution  ;  make  the  sentence 
read,  "  companies  existing  under  the  laws  of  this  state  or 
otherwise,"  and  the  meaning  is  obvious  and  clear.  What 
intelligent  meaning,  therefore,  can  be  given  to  these  words, 
"  or  otherwise,"  excepting  that  they  refer  to  the  place  where 
the  corporation  has  its  local  habitation  and  whence  it  derives 
its  name  ? 

The  method  of  explaining  these  words  on  the  other  side 
is  extraordinary.  They  say,  that  you  should  drop  the  words 
"  or  otherwise "  out  of  their  place,  then  pick  them  up  and 
put  them  back  in  the  sentence  in  this  connection  :  "  or  to 
consolidate  or  otherwise,  with  any  other  railroad  or  canal 
company  or  companies  in  this  state  with  which  they  may  be 
identified  in  interest."  "  Otherwise  " — what  ?  "  Arrano-e," 
Mr.  Browning  has  in  his  brief.  But  that  is  putting  in  an 
entirely  new  idea  ;  that  is  coining  another  word  ;  and  yet  he 
must  do  it,  because  by  his  arrangement  he  almost  turns  an 
adverb  into  a  verb,  and  makes  it  have  the  force  and  effect  of 
some  other  word  than  itself. 

As  to  the  second  general  point :  Has  the  Pennsylvania 
Railroad  Company  the  right  to  accept  this  lease?  Remark, 
in  the  first  place,  that  if  the  act  authorized  these  companies 
to  make  a  lease  to  a  foreign  company,  it  would  seem  to  have 
authorized  the  reception  by  that  foreign  company  of  that 
lease ;  and  that  here,  in  this  state,  and  before  our  tribunals, 
the  question  of  power  on  the  part  of  the  company  thus 
autiiorized  to  receive  cannot  be  mooted.  Suppose  this  Penn- 
sylvania  company  accepts   this   lease,  and   suppose,  also,  it 
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had  no  power  so  to  do,  could  it  come  into  our  court  and  deny 
that  it  had  power  to  receive  it?  It  might  do  that  in  Penn- 
sylvania courts.  But  it  seems  to  be  a  very  different  question 
as  to  whether  it  would  be  permitted  to  do  it  here ; — after 
receiving  all  the  property  and  making  use  of  it,  then  to  turn 
round  and  say,  "  we  never  had  any  power  to  receive  this 
title,  and  therefore  we  will  not  abide  by  the  liability  which 
it  imposes." 

But  the  acts  of  Pennsylvania  are  full  upon  the  subject. 
One  act  provides  :  "  That  it  shall  be  lawful  for  any  railroad 
company  existing  under  the  laws  of  this  commonwealth,  from 
time  to  time,  to  lease  or  become  the  lessees,  by  assignment  or 
otherwise,  of  any  railroad  or  railroads,  or  enter  into  any  other 
contract  with  any  railroad  company  or  companies,  individuals 
or  corporations,  whether  the  road  embraced  in  such  contract 
or  lease  be  within  the  limit  of  this  state,  or  created  by  or 
existing  under  the  laws  of  any  other  state  or  states."  This 
act  empowers  them  not  only  to  accept  a  loan  and  become  a 
lessee,  but  it  empowers  them  to  enter  into  any  other  contract 
with  any  such  company  as  is  there  referred  to. 

It  is  asked,  what  right  has  this  Pennsylvania  Railroad 
Company  to  take  a  lease  of  the  goods  and  chattels,  the 
moneys  and  eifects,  the  ten  thousand  choses  in  action,  which 
pass  by  virtue  of  the  lease  ?  They  had  express  authority  to 
enter  into  any  contract  other  than  the  lease.  And  if  they 
had  that  power  to  enter  into  any  contract,  though  these 
articles  are  not  the  ordinary  subjects  of  lease,  nevertheless 
they  have  full  authority  to  take  title  to  any  of  them.  And 
as  to  stock,  in  the  acts  of  Pennsylvania  for  1869,  p.  11,  is  an 
act  that  bears  directly  on  this  subject.  It  is  in  these  words  : 
*'  It  shall  and  may  be  lawful  for  any  railroad  company  created 
by,  or  existing  under  the  laws  of  this  commonwealth,  from 
time  to  time,  to  purchase  and  hold  the  stock  and  bonds,  or 
either,  or  to  agi'ee  to  purchase  or  guarantee  the  payment  of 
the  principal  or  interest,  or  either,  of  the  bonds  of  any  other 
railroad  company  or  companies  chartered  by,  or  existing  under 
the  laws  of  any  other  state." 
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What  if  consolidation  had  occurred  otherwise  than  by  a 
lease — what  if,  instead  of  this  "  mode  of  connection"  in  busi- 
ness, the  mode  had  been  adopted  of  absolutely  consolidating 
with  the  Pennsylvania  Railroad  Company — what  then  would 
have  become  of  the  property,  the  choses  in  action,  the  stock, 
the  rolling-stock,  everything  that  belongs  to  the  United  Com- 
panies ?  They  would  at  once  pass  over.  And  thus  by  means 
•of  this  lease,  comprehending  in  its  terms  an  agreement  for 
perpetual  substitution,  the  stockholders  of  the  United  Com- 
panies retain  their  property  in  effect,  while  they  simply  part 
"with  it  in  form. 

Passing  to  the  third  general  head  of  discussion  :  Was  the 
■act  of  the  legislature  constitulional  f 

It  is  alleged  that  it  was  unconstitutional  because  it  required 
the  consent  of  only  two-thirds  of  the  stockholders ;  or,  to  put 
the  objection  in  other  words,  it  is  alleged  to  be  unconstitutional 
as  against  the  dissentient  stockholders.  The  inquiry  is,  is  it 
such  a  change  in  the  organic  law  or  structure  of  the  company 
as  that  it  cannot  be  binding  upon  all  stockholders,  though  a 
majority  of  them  may  adopt  or  wish  it.  It  does  not  seem  to 
be  the  intention  of  the  legislature  to  authorize  a  hardship 
upon  the  stockholders ;  rather  the  reverse.  If  they  had  re- 
quired no  "  consent "  the  act  could  have  been  accepted  by  but 
a  majority  of  the  stockholders,  directly  or  indirectly.  But 
they  demand  the  consent  of  more  than  a  majority — of  two- 
thirds.  Indeed,  it  would  seem  that  their  object  was  to  test 
the  wisdom  and  propriety  of  the  measure.  The  act  is  no  bet- 
ter, no  more  legal,  in  requiring  two-thirds,  than  it  would  be  if, 
expressly  or  impliedly,  the  consent  of  a  majority  of  stock- 
holders had  been  required. 

Now,  on  this  point  we  have  nothing  to  do  with  consolida- 
tion; that  is,  consolidation  of  stocks  or  absorption  of  the 
company.  The  lease  does  not  do  this.  And  though  it  may 
be  true  that  "  a  consolidation  "  would  be  an  infringement  of 
the  rights  of  dissentient  stockholders  (that  consolidation  being 
in  stock  and  in  the  ordinary  form),  it  is  by  no  means,  there- 
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fore,  true  that  a  lease  is  an  invasion  of  the  rights  of  dissen- 
tient stockholders ;  because  "  a  consolidation  "  does  pass  away 
all  property  forever,  and  put  a  man's  interest  into  another 
concern,  maliiug  him  embark  in  a  different  enterprise.  There 
is  not  here,  as  said  before,  consolidation,  but  only  connection 
of  biisiness;  and  the  argument  is  to  proceed  upon  just  what 
has  been  done,  and  not  upon  what  miglit  have  been  done 
under  this  act. 

The  simple  question  is  this:  Does  the  exercise  of  the 
power  to  lease,  work  such  a  change  in  the  structure  of  the 
company  as  that  an  unwilling  stockholder  may  say  " non 
in  hcec  fcedera  veni."  Two  things  appear  to  be  clear:  first, 
that  the  lease  is  no  such  change ;  and  second,  that  if  it  be 
such  a  change,  the  act  is  still  constitutional,  because  it  provide* 
for  compensation  to  dissentient  stockholders. 

What,  then,  is  the  intrinsic  nature  of  a  lease?  It  is  a 
delegation  of  the  active  powers  of  the  managers  of  the  oom- 
pany,  to  another  corporation,  in  consideration  of  the  guaran- 
tee of  profits.  It  is,  strictly  and  only,  the  provision  of  a  new 
mode  for  the  profitable  use  of  the  franchises.  Though  such 
a  delegation  is  not  lawful,  without  express  authority  of  the 
legislature,  yet  when  that  authority  is  given,  a  majority  of 
stockholders  may  accept  it,  and  may  make  it  binding  upon  all. 
We  do  not  dispute  the  authority  or  soundness  of  the  ruling 
in  Zabriskie  v.  The  Hachensack  Railroad,  or  of  the  case  which 
preceded  it.  Both  were  cases  in  which  the  legislatui'e  author- 
ized the  investment  of  the  money  of  an  individual  in  an  enter- 
prise entirely  different  from  that  in  which  the  money  had 
already  been  invested.  In  Kean  v.  Johnston,  the  legisla- 
ture authorized  the  consolidation  of  the  Elizabethtown  and 
Somerville  Road  with  the  Elizabethtown  and  Easton  Road, 
and  the  creation  therefrom  of  the  Central  Railroad  of  New 
Jersey,  and  permitted  the  new  company  to  give  their  shares 
to  every  stockholder  in  the  old  in  lieu  of  the  stock  that 
he  theretofore  held  ;  and  the  money  of  the  Elizabeth- 
town  and  Somerville  stockholder  was  thenceforward  to  be 
used,  not  in  the  road   for  which  he  subscribed   it  (between 
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Elizabethtown  and  Somerville,)  but  in  a  road  for  which  he 
never  did  subscribe  it,  between  Somerville  and  Easton.  In 
the  other  case — of  the  Hackensack  Railroad — a  branch  was 
authorized,  and  the  question  was  whetlier  the  stockholder's 
money,  that  was  specially  given  for  a  certain  road,  could  be 
used  in  another  road.  Those  cases  were  both  very  different 
from  this ;  because  a  new  mode  of  using  the  very  franchise, 
which  was  the  subject  of  the  investment  authorized  by  public 
authority,  is  an  entirely  different  matter  from  a  law  autho- 
rizing the  use  of  the  money,  the  subscription,  the  stock  which 
was  held,  in  an  entirely  different  enterprise,  A  party  may 
say  to  the  legislature,  "  we  embarked  in  one  special  enter- 
prise ;  who  ever  dreamed  that  by  so  doing  we  should  be 
dragged  into  another  ?"  But  a  new  mode  of  use ;  a  selection 
of  a  different  set  of  men  for  the  discharge  of  the  duties  em- 
braced in  the  running  of  a  railroad  ;  the  giving  power  to- 
perform  a  work  which  must  be  done  by  a  different  set  of 
agents — this  is  a  thing  by  no  means  })arallel  with  the  adop- 
tion of  a  different  [project.  Suppose  a  supplementary  law 
authorized  a  controlling  executive  committee  to  be  consti- 
tuted, to  whom  all  powers  were  to  be  committed ;  suppose  a 
law  authorized  a  greater  freedom  in  the  mode  of  use,  such 
as  a  greater  width  of  track,  or  a  change  of  route  between  the 
same  termini ;  or  an  adoption  of  two  routes  between  the  same 
termini ;  or  the  adoption  by  a  horse  railroad  of  locomotive 
power ;  or,  in  these  days  of  novelty,  the  adoption  of  stationary 
power  like  that  used  on  the  elevated  railway  in  New  York, 
or  of  magnetic  power,  if  that  be  possible;  or  again,  the  build- 
ing of  the  railroad  on  an  elevation ;  or,  if  this  were  the 
original  plan,  then  a  change,  and  the  authority  to  build  it 
upon  the  land ;  or  again,  in  the  case  of  a  trust  company,  the 
reception  of  goods  on  deposit ;  or  if  the  company  were  a  sav- 
ings bank,  the  right  of  discount  or  of  issue;  or  if  a  railroad 
company,  that  of  connection  simply,  or  even  of  a  lease  of  a 
connecting  railroad,  or  a  bargain  for  the  admission  of  a  new 
railroad  project  to  trade  in  just  partnership;  in  all  these 
cases,  and  as  many  more    as    may  be    conceived,  a  different 
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•contract  is  made,  and  yet  the  structure  of  the  contract  remains. 
Cannot  the  state  give  this  additional  power?  and  does  not 
every  subscriber  to  stock  agree,  impliedly,  that  if  the  public 
authority  demands  or  empowers  any  new  way  of  discharging 
a  public  duty,  his  associates  may  agree  to  adopt  it?  That  is 
the  point  that  seems  to  meet  us  liere. 

The  able  decision  of  Chief  Justice  Gibson,  2  Watts  &  Serg. 
161,  states  the  distinction  upon  this  subject. 

In  this  case,  it  was  insisted  that  there  were  two  alterations 
in  the  original  contract.  One  was  that  the  legislature  gave 
the  larger  stockholders  more  votes  than  they  had  at  first; 
and  the  other  (this  to  which  the  Judge  refers)  was  that  the 
legislature  autliorized  them  to  raise  the  dam,  thereby  sub- 
jecting the  stockholders  to  a  greater  amount  of  expenditure 
for  damages.  The  argument  was  thus  stated:  "By  the  act 
no  stockholder  shall  be  entitled  to  more  than  ten  votes,  and 
by  the  eighth  section  the  dams  to  be  erected  were  limited  to 
four  feet  six ;  whereas  by  the  new  act,  the  stockholder  is  iu 
a  measure  silenced."  The  opinion  of  the  Chief  Justice  de- 
cides that  such  new  privileges  and  changes  in  the  organiza- 
tion, and  mode  of  use  of  the  franchises,  are  not  invasions  of 
the  structure  of  the  contract,  but  they  are  such  things  as 
belong  to  the  legislature,  and  which  tlie  legislature  has  the 
right  to  give  to  public  corporations,  and  which  every  stock- 
holder in  such  a  corporation,  when  lie  makes  his  original 
contract,  contemplates  may  yet  be  conferred  by  the  legislature 
upon  him. 

This  case  has  been  followed  in  many  others.  Your  Honor 
will  find  an  illustration  of  the  same  principles  strongly  set 
forth  in  White  v.  The  Syracuse  and  Utioa  Railroad,  14 
Ba7-b.  560,  and  in  The  Troy  and  Rutland  R.  Co.  v.  Kerr, 
17  Barb.  601.  The  opinion  there  runs  somewhat  counter  to 
the  conclusion  at  which  the  court  arrived,  but  it  is  valuable 
because  it  refers  to  the  whole  subject  with  a  good  deal  of 
succinctness ;  and  the  court  will  find  a  number  of  cases  cited 
there  which  are  of  use  in  the  investigation  of  this  subject. 
It  cites  two  English   cases,  Stevens  v.  The  South  Devon  R. 


OCTOBER  TERM,  1871.  361 

Black  V.  Delaware  and  Raritan  Canal  Co. 

Co.,  13  Beav.  48,  and  Ffoohs  v.  The  London  and  South 
Western  Railroad,  19  jE".  L.  &  Eq.  11.  I  may  add  in  re- 
ferring to  these  decisions,  without  citing  them,  that  your 
Honor  will  find  this  class  of  ruling;  that  the  courts  will 
restrain  managers  of  a  corporation,  at  the  instance  of  stock- 
holders, not  from  applying  to  Parliament  to  get  new  powers^ 
but  from  spending  the  money  already  subscribed  for  that 
purpose.  The  courts  seem  to  leave  the  stockholder  in  this 
position.  They  say  to  him :  if  the  company  gets  new 
power,  we  won't  help  you  as  against  their  exertion;  you 
must  help  yourself,  because  evidently  the  legislature  have 
the  right  to  confer  these  new  privileges,  and  it  being  a  public 
matter  their  right  is  not  to  be  abridged.  And  then  the 
remedy  of  the  stockholder  is  simply  this :  if  he  chooses  tO' 
sell  out,  he  gets  his  money  back ;  if  he  chooses  to  go  on,  he 
acquiesces  in  the  privilege  and  in  the  new  sort  of  enterprise, 
or  whatever  the  legislature  orders. 

This  view  of  the  law,  as  established  in  Great  Britain,  is 
exactly  in  accordance,  practically,  with  what  we  contend  for 
here;  namely,  that  whenever  a  corporation  having  political 
objects  is  organized,  there  lies  reserved  in  the  legislature,  by 
the  contract  of  every  stockholder,  the  authority  to  confer 
upon  that  corporation  new  privileges  as  to  the  mode  of  exer- 
cising its  franchise,  and  that  if  the  legislature  does  grant 
these  new  privileges,  then  it  may  be  accepted  by  a  majority 
of  the  stockholders,  and  is  thereby  made  binding  upon  all.  A 
corroborative  suggestion  on  this  point  is  this :  ordinary,  that 
is  to  say  natural,  persons  can  build  a  railroad  if  they  do  not 
need  the  power  of  "  eminent  domain  ;"  and  if  they  thus  build 
one  across  the  state,  they  would  have  the  power  of  lease  as 
incident  to  the  right  of  property.  Corporations,  for  wise 
purposes,  are  not  invested  with  all  the  powers  individuals 
have.  The  directors  are  made  trustees  for  the  exercise  of 
the  "  public  use,"  and  they  are  public  officers.  Is  there  not 
an  implied  contract  by  those  who  join  such  a  corporation, 
that  any  of  the  ordinary  rights,  as  to  disposition  of  property. 
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if  the  legislature  chooses  to  confer  them,  may  be  acceded  to 
by  the  corporation  ? 

Now,  this  implication — the  implied  contract  on  behalf  of 
every  stockholder,  tliat  there  were  certain  powers  reserved 
by  the  legislature,  and  which  it  might  yet  confer,  and  which 
might  lawfully  be  accepted  by  the  corporation — this  impli- 
cation seems  strengthened  very  much  by  a  reference  to  the 
original  acts  chartering  these  two  great  companies ;  acts 
passed  at  the  same  session  of  the  legislature,  by  which  the 
Camden  and  Amboy  and  the  Delaware  and  Raritan  Compa- 
nies were  both  incorporated.  It  is  enacted  that  the  corj)o- 
rations  constituted,  shall  have,  enjoy,  and  exercise  all  the 
rights,  powers  and  ])rivileges  pertaining  to  corporate  bodies ; 
a  very  large  power. 

"  All  the  ])owers  pertaining  to  corporate  bodies  and  neces- 
sary to  perfect  an  expeditious  and  complete  line  of  commu- 
nication from  Philadelphia  to  New  York,  and  to  carry  the 
objects  of  this  act  into  effect " — that  was  what  the  legisla- 
ture proposed  to  give  these  corporations,  each  of  them.  That 
was  the  declaration  of  what  their  intent  was;  that  is  a  de- 
scription of  what  the  stockholders  accepted ;  that  is  a  defini- 
tion of  what  the  stockholders  understood  as  possible  to  be 
done  in  the  future.  It  may,  in  one  sense,  be  called  a  promise 
solemnly  made  on  the  part  of  the  legislature,  that  if  they 
did  not  then  have  all  powers  that  were  necessary  "  to  perfect 
a  complete  line  of  communication  from  Philadelphia  to  New 
York,  and  to  carry  the  objects  of  that  act  into  effect,"  they 
might  expect  that  the  legislature  would,  one  day,  grant  them. 
Now,  why  these  very  strong  expressions,  "perfect  a  line  of 
communication  " — give  it  everything  that  in  the  future,  as 
well  as  in  the  present,  could  be  dreamed  of — "perfect  a  com- 
plete line  of  communication  f  Complete — how  ?  Every- 
body knew  what  the  line  of  communication  was,  and  was  to 
be,  a  line  of  rails  stretched  from  one  city  to  another.  Why 
use  the  word  "complete?"  Was  there  not  some  mind  even 
then  existing,  some  genius  almost  prophetic,  which  could 
peer  into  the  future  which  was  then  unseen  and  almost  unim- 
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aginable,  and  foretell  that  to-day  there  is  necessary  to  fill 
out  the  word  "  complete,"  a  much  larger  amount  of  power 
and  a  grander  scope  than  then  was  dreamed  of.  The  object 
of  that  act,  in  the  minds  of  the  wise  and  skillful  men  who 
devised  it,  had  reference  to  what  was,  to  their  minds,  plainly 
apparent,  though  others  might  not  then  have  recognized  the 
peculiar  situation  and  locality  of  New  Jersey.  They  saw 
that  she  lay  in  the  pathway  of  all  the  industry  and  pro- 
ductive power  of  this  whole  continent,  to  its  greatest  commer- 
cial emporium.  They  saw  that  the  time  would  come  when 
the  word  "complete"  would  indeed  be  a  large  word  and  sig- 
nify much.  And  in  taking  a  contract  from  the  state  with  a 
view  to  its  great  future,  they  took  in  words  which  clearly 
show  that  their  intent,  as  stockholders,  was  to  have  every 
power  of  use  of  their  franchise  that  could  possibly  be  given 
for  its  promotion. 

And,  again,  this  implication  is  greatly  strengthened  by  a 
reference  to  the  course  of  legislative  practice,  which  is  the 
practice  likewise  of  these  very  stockholders  in  relation  to 
these  acts.  In  1831  was  the  first  consolidation  between 
these  two  companies ;  and  a  system  or  practice  as  to  new 
powers,  the  mode  of  conferring  and  acquiring  them,  was  at 
once  then  begun.  Consolidation  was  effected  between  the 
canal  and  the  railroad  company.  That  consolidation  could 
take  place  only  on  the  consent  of  seven-eighths  of  the  stock- 
holders, and  it  was  provided  that  disagreeing  stockholders 
should  be  j)aid  back  what  they  had  paid,  with  interest.  In 
March,  1832,  an  act  was  passed  by  which  authority  was 
given  to  transfer  a  thousand  shares  of  stock  to  the  state, 
by  which  it  was  provided  that  a  new  system  of  government 
should  be  created.  A  director  was  to  be  appointed  by  the 
state,  and  the  authority  of  that  director  was  particularly  de- 
fined. A  lateral  railroad  to  New  Brunswick  was  also  author- 
ized. Provision  was  thus  made  for  changing  the  mode  of 
government  of  this  corporation,  for  giving  away  a  large  por- 
tion of  its  capital,  and  establishing  a  new  mode  of  employ- 
ment of  its  capital  by  a  road  to  New  Brunswick.     All  this 


364  CASES  IN  CHANCERY. 


Black  V.  Delaware  and  Raritan  Canal  Co. 


was  provided  to  be  done  by  the  assent  of  a  majority  of  the 
stockholders.  A  few  days  after,  in  1832,  a  change  of  location 
was  allowed.  In  1835,  a  lateral  road  was  authorized,  with- 
out any  consent  being  required.  In  1837,  connection  with 
the  New  Jersey  Railroad  was  permitted,  without  any  stock- 
holder's assent  being  required.  And  after  that,  running  down 
from  1850  to  the  present  time,  no  less  than  twenty-two  acts 
authorizing  subscriptions  from  the  moneys  of  this  corporation, 
for  the  Freehold  and  Jamesburg  Railroad,  the  Belvidere  Dela- 
ware Railroad,  the  Flemington,  again  for  the  Freehold  and 
Jamesburg,  the  Rocky  Hill,  the  Mount  Holly  and  Pember- 
ton,  the  New  Egypt  and  Hightstown,  the  Flemington  again, 
the  West  Jersey  Railroad  (permitting  the  endorsing  of  bonds 
of  other  companies),  and  so  on — twenty-two  acts  of  that 
nature  will  be  found,  entirely  altering  the  very  structure  of 
the  original  contract,  with  no  provisions  for  the  assent  of  stock- 
holders, nor  for  compensation  to  them.  And  this  review 
brings  us  down  to  the  act  creating  the  United  Companies, 
which  act  is  the  second  in  the  list  in  which  dissentient  stock- 
holders are  provided  for ;  and  in  that  act  the  same  kind  of 
provision  is  made  for  their  compensation  as  in  the  act  which 
is  now  in  question  before  this  court. 

It  is  one  of  the  strong  points  of  the  stockholders  who  filed 
this  bill,  that  they  are  either  original  or  old  stockholders. 
They  state  to  the  court  as  one  of  the  reasons  why  their  com- 
plaint should  be  listened  to,  that  they  invested  their  money 
long  ago;  that  they  have  kept  it  there  through  all  the 
changes  and  the  chances  of  this  mortal  life  that  have  inter- 
vened ;  and,  therefore,  they  would  urge  the  court  to  consider 
their  rights  with  more  gravity  than  if  they  were  persons 
who  had  bought  the  opportunity  of  being  injured.  But  all 
this  while  they  have  seen  this  practice  of  the  legislature  in 
relation  to  their  own  companies  going  on ;  all  this  while  they 
have  themselves  acceded  to  these  changes  in  the  original 
contract.  Can  they  come  here  at  this  late  day  and  say,  "all 
this  is  contrary  to  our  contract?"  Have  they  not  estab- 
lished that,  whatever  may  be  the  truth  as  to  other  corpora- 
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tions — particularly  as  to  other  public  corporations — as  to  these 
corporations,  the  contract  shall  be  held  one  whose  structure  is 
not  iuvaded  by  any  such  law  as  that  in  question  before  this 
court?  Have  they  not  incorporated  into  their  original  contract 
this  provision,  that  the  legislature  of  New  Jersey,  whenever  in 
its  wisdom  it  may  choose,  may  change  their  fundamental  law, 
at  least  in  such  a  manner  as  that  new  modes  of  use  of  their 
franchises,  new  methods  of  profit  for  themselves,  may  be 
devised  and  exercised? 

But,  without  resorting  to  any  implication  in  the  original 
contract  that  greater  power  to  exert  the  franchise  may  be 
granted  and  may  be  accepted  by  the  corporation,  remark 
that  the  legislature  has  given  this  power,  and  that  being 
so,  that  there  is  nothing  in  the  original  contract  which  pre- 
vents the  exercise  of  it,  and  nothing  in  this  case  of  fraud  or 
of  folly  which  calls  upon  this  court  to  interfere.  The  con- 
tract is  two-fold :  with  the  state  and  with  each  other.  Only 
with  that  "  with  each  other  "  are  we  here  concerned.  That 
contract  is  to  use,  not  to  abandon — for  mutual  pecuniary 
profit  out  of  the  earnings,  at  the  reasonable  discretion  of  a 
board  of  directors  constituted  as  by  the  charter;  not  to  be 
interfered  with,  except  in  case  of  fraud,  or  wanton  mistake 
amounting  thereto.  This  is  all  that  can  be  reasonably 
claimed,  and  this  definition  accords  almost  precisely  with 
that  of  the  Attorney -General,  in  his  brief  given  to  the  court. 
Now,  suppose  a  partnership  between  individuals,  in  an  enter- 
prise which  could  be  carried  on  by  individual  acts,  where 
the  contract  restricted  action  to  some  selected  by  the  rest, 
and  the  others  were  barred  by  it  from  any  active  agency. 
Suppose  the  matter  related  to  a  hotel,  a  farm,  or  a  ship.  Sup- 
pose the  managers  had  carefully  experimented,  and  without 
fraud  and  in  the  exercise  of  a  reasonable  discretion,  deter- 
mined that  it  was  better  to  lease  than  to  otherwise  manage, 
and  should  propose  by  leasing  to  secure  a  certain  profit, 
what  would  be  the  course  of  a  court  of  equity  ?  Would  it 
enjoin  this  mode  of  lease  ?  Take  a  mine,  for  instance,  and 
suppose  the  contract  to  be  as  described ;  a  certain  board  are 
Vol.  VII.  z 
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to  mauage,  and  exclusively  manage ;  the  other  partnei-s  in 
the  enterprise  give  it  all  up  to  them.      Now,  supjx)se  that 
board,  instead  of  themselves  employing  miners,  buying  steam 
engines  for  drainage  if   needed,  and    making    all    the  other 
arrangements  that  are  necessary  for   a  mine — suppose    they 
ciioose  to  say  to  some  man  more  expert  in  mining  than  them- 
selves, "here,  take  this  mine;   we  give  it  to  you  on  a  lease 
durintr  all  the  time  for  which  we  ourselves  are  entitled  to 
use  it;  agree  that  you  shall  work  it;  fix  it  so  that  you  shall 
not  abstain  from  working  it,  and  pay  us  a  royalty  of  so  much 
for  every  ton  you  raise."     Would  there  be  any  objection  to 
this  in  the  original  contract  of  these  parties,  the  whole  end 
and  object  of  which  contract  was  the  using  of  that  mine — 
the  deriving  profit  from  it?      Would  there  be  anything  in 
that  case  which  would  call  for  the  interposition  of  a  court  of 
equity?      What  difference  is  it  whether    it  be  a  mine  or  a 
railroad — what   difference    to    the    individual?     There    Is  a 
great  difference  to  the  state.      The  state  needs  the  railroad 
for  public  purposes,  and  there  may  be  a  desire  on  the  part 
of  persons  who  are  actuated  by  patriotic  motives,  a.s  well  as 
by  considerations  of  pecuniary  gain,  that  it  shall  be  managed 
in  a  particular  way ;  but  as  a  matter  of  right  between  the 
parties,  and  of  pecuniary  right  between  individuals,  would  a 
court  of  equity  interfere?     One  way  of  using  either  a  mine 
or  a  railroad  is  authorized.     Actual  hand-work  on  the  part 
of  the  men  who  are  designated  to  mauage  the  work  is  not 
contemplated ;    some   class   of    agents    must    be    appointed. 
Another  method  of  using  the  property  is  to  farm  it  out  for 
a  share  of  the  profits — to  fix  what  is  called  a  rent,  either  by 
royalty  or  by  calculating  the  profits  of  every  year,  and  thus 
fixing   a   yearly  sum.      Fraud  or  egregious  folly  would  be 
restrained,  and  always  is;  but  would  discretion,  exercised  by 
careful  men,  having  their  own  interest  in  view,  be  interfered 
with  by  the  court?     See,  on  this  ])oint,  Featherstonhaugh  v. 
The  Lee  Moor  Porcelain  Clay  Co.,   1   Eq.   Cas.  Laio  Rep. 
318.      A  company  was  incorporated,  in  the  first  place,  for 
"  the  making,  preparation,  and  sale  of  porcelain  clay,"  with 
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power,  if  it  should  be  deemed  expedient,  after  the  original 
business  had  become  developed,  to  combine  "  mining  opera- 
tions "  with  the  original  business.  By  the  company's  deed 
it  was  provided  that  it  should  be  competent  for  any  extra- 
ordinary general  meeting,  by  a  majority  of  two-thirds  in 
number  of  the  shareholders,  to  empower  and  require  the  di- 
rectors to  bind  the  company,  and  every  shareholder  thereof, 
to  any  act,  deed,  matter  or  thing  whatsoever  which  the  com- 
pany, by  virtue  of  its  corporate  capacity,  or  otherwise,  or  all 
the  shareholders  together,  would  be  enabled  to  make,  do  or 
execute,  if  the  consent  of  every  shareholder  was  given  thereto. 
It  also  provided  that  the  directors  should  have  power  to 
make  contracts ;  and  in  case  it  should  be  doubtful  whether 
it  was  in  the  competence  of  the  directors  to  conclude  any 
contract,  the  same  might  be  submitted  to  an  extraordinary 
general  meeting,  and,  if  sanctioned,  should  be  binding  upon 
every  shareholder,  whether  under  incapacity  or  not,  in  like 
manner  as  if  every  shareholder  were  sui  generis,  and  had 
•consented.  The  company  obtained  lease  of  land  for  ninety- 
nine  years,  commenced  business  in  1852,  and  paid  one  divi- 
dend and  no  other,  the  undertaking  not  turning  out  success- 
ful. Held — that  after  this  a  majority  of  two-thirds  of  the 
shareholders,  in  general  meeting,  were  empowered  under  the 
above  clause  to  authorize  the  directors  to  make  a  valid 
mining  lease  for  twenty-one  years  of  the  whole  of  the  works 
and  buildings  of  the  company.  But  it  seems  the  clauses 
would  not  authorize  the  like  majority  to  engage  the  company 
in  an  undertaking  wholly  unconnected  with  their  original 
purpose. 

Now  the  court  will  observe  the  doctrine  of  that  case.  It 
holds  the  doctrine  of  Natusch  v.  Irving,  and  of  all  the  cases 
which  formed  the  substrata  of  Zabriskie  v.  The  Hackensach 
Railroad  ;  but  it  says,  although  the  contract  provided  for  the 
absolute  exercise  of  certain  active  power  by  the  directors, 
and  provided  for  nothing  more,  yet  that  under  such  power 
they  might,  where  the  case  did  not  involve  fraud,  lease  the 
property  to  somebody  else,  and  let  that  somebody  else  do  all 
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the  work.  The  case  is,  in  every  respect,  precisely  parallel 
with  that  which  is  now  before  the  court. 

Simpson  v.  Westminster  Pal.  Hotel  Co.,  8  H.  L.  Cas.  712. 
"  The  funds  of  a  joint  stock  company,  established  for  the 
purposes  of  one  undertaking,  cannot  be  applied  to  another, 
and  the  attempt  so  to  apply  them,  though  sanctioned  by  all 
the  directors  and  by  a  large  majority  of  the  shareholders,  is 
illegal.  But  where  a  company  was  established  '  for  the 
erection,  furnishing,  and  maintenance  of  an  hotel,  the  carry- 
ing on  the  usual  business  of  an  hotel  and  tavern  therein,  and 
the  doing  all  such  things  as  are  incidental  or  otherwise  con- 
ducive to  the  attainment  of  the  above  objects,' " — this  is  the 
language  of  the  joint  stock  agreement :  "  and  the  directors, 
while  the  hotel  Avas  in  course  of  being  built,  agreed  to  let  out 
for  a  stipulated  period  of  short  duration,  a  large  portion  of  it 
to  the  head  of  a  government  department  for  the  business  of 
his  office,  and  evidence  was  given  that  such  a  letting  was  cal- 
culated to  be  productive  of  advantage  to  the  company  in  its 
intended  business,  and  that  a  majority  of  shareholders  had 
sanctioned  the  act;  it  was  held  that  the  arrangement  was 
valid,  within  the  words  of  the  clause  'all  such  things  as  are 
incidental  or  otherwise  conducive  to  the  attainment  of  the 
objects  for  which  the  company  was  established.'  " 

The  Lord  Chancellor  says :  "  I  think  that  this  case  is  to 
be  determined  on  the  principles  laid  down  by  Mr.  Gifford, 
in  his  very  able  argument  for  the  appellant ;  and  I  bow  to 
the  authority  of  Natusch  v.  Irving,  and  the  other  decisions 
to  which  he  referred.  The  funds  of  a  joint  stock  company, 
established  for  one  undertaking,  cannot  be  applied  to  another. 
If  an  attempt  to  do  so  is  made,  this  act  is  nftra.  vires,  and 
although  sanctioned  by  all  the  directors  and  by  a  large 
majority  of  the  shareholders,  any  single  shareholder  has  a 
right  to  resist  it,  and  a  court  of  equity  will  interpose  on  his 
behalf  by  injunction.  A  railway  company  cannot  apply  its 
funds  to  make  a  line  of  railway  different  from  that  described 
in  the  act  by  which  the  company  was  constituted.  A  com- 
pany established  for  granting  fire  and  life  insurances  cannot 
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engage  in  marine  insurances.  A  company  established  to 
make  a  railway  and  exercise  the  trade  of  carriers  upon  the 
line,  from  one  town  in  England  to  another,  cannot  add  to  it 
the  trade  of  a  steam  packet  company.  And  no  company  can 
ever  abandon  the  business  for  which  it  was  established  and 
undertake  another.  Nevertheless,  I  cannot  say  that  Vice- 
Ohancellor  Page  Wood  and  Lord  Justice  Knight  Bruce  were 
wrong  in  holding  that  this  agreement  between  the  West- 
minster Hotel  Company  and  the  Secretary  of  State  for  India 
is  not  ultra  vires.  I  think  that,  under  this  agreement,  the 
directors  do  not  abandon  the  undertaking  for  which  the 
company  was  established,  and  they  cannot  be  said  to  engage 
in  any  new  undertaking." 

And  then  he  remarks  upon  the  meaning  of  those  words, 
^*  the  doing  of  all  such  things  as  are  incidental  or  conducive 
to  the  attainment  of  the  above  objects,"  and  holds  that,  under 
a  literal  and  fair  construction  of  tlie  contract,  there  was  power 
in  the  directors  to  let  these  rooms  in  this  way,  although  the 
lease  was  one  for  several  years. 

Is  not  that  case  exactly  ours?  What  is  this  company 
doing  except  providing  for  the  use  of  their  franchise?  And 
if  in  this  contract  there  were  large  words,  such  as  the  use  of 
all  powers  incidental  to  the  j)ower  or  conducive  to  the  end  in 
question,  are  they,  when  you  come  to  consider  them,  stronger 
words  than  those  in  the  contract  in  question,  which  are  that 
this  company  [the  Camden  and  Amboy  Railroad  Company] 
shall  have  all  powers  necessary  to  perfect  a  complete  com- 
munication between  Philadelphia  and  New  York?  Now, 
we  are  not  to-day  standing  where  we  stood  half  a  century 
ago.  What  is  necessary  to-day  to  perfect  a  complete  com- 
munication between  New  York  and  Philadelphia?  We  say 
that  the  answer  appears  in  the  declaration  of  the  legislature 
in  this  act  of  1870 ;  that  in  order  to  perfect  a  complete  com- 
munication there  must  be  consolidation — or  what  is,  in  effect, 
■equivalent  to  consolidation — between  the  United  Companies 
of  New  Jersey  and  the  Pennsylvania  Railroad  Company  of 
Pennsylvania. 
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But  this  act  is  constitutional,  because  the  right  of  every 
dissenting  stockholder  is  respected,  and  compensation  is  made 
to  him.     The  steps  in  the  procedure  arc  the  following : 

1.  The  lease  or  contract  is  to  be  arranged  for.  2.  It  is  to 
be  consented  to  by  two-thirds  of  the  stockholders  of  each  com- 
pany. 3.  This  consent,  duly  authenticated,  is  to  be  filed. 
4.  The  lease  is  then  to  be  made.  5.  Stockholders  may  yet 
dissent;  and  then,  6.  Payment  is  to  be  made,  and  the  stock 
either  taken  or  extinguished. 

This  is  no  novel  mode  of  action.  It  began  with  these 
corporations  in  1831,  in  the  Marriage  Act.  It  was  again 
adopted  by  them  in  1867,  in  the  Marriage  Act  with  the  New 
Jersey  Railroad  Company,  when  the  Camden  and  Amboy 
was  permitted  to  commit  polygamy.  It  lias  its  counterpart 
in  New  York.  In  the  laws  of  New  York,  of  1853,  p.  113, 
your  Honor  will  find  the  exact  plan  in  all  its  details;  a  gen- 
eral law. 

It  was  adopted  in  Pennsylvania,  in  the  case  of  Mott  v.  The 
Pennsylvania  Railroad,  6  Casey.  It  may  be  called  a  method 
of  exercising  the  power  of  emineyit  domain  ;  and  it  is  so  called 
in  cases  in  New  Hampshire,  in  a  note  to  p.  664  of  Sedgwick  on 
Statutes.  If  not  a  method  of  exercising  eminent  domain,  it 
is  a  plan  for  the  attaining  of  justice  when  possible  injustice  is 
supposable. 

Two  points  are  made  against  this  method  of  compensation. 
First,  it  is  said  it  does  not  precede  the  taking,  and,  therefore,, 
does  not  meet  the  requirements  of  the  New  Jersey  Constitu- 
tion ;  and  second,  it  is  said  that  it  is  not  for  a  "  public  use," 
that  this  taking  occurs. 

As  to  its  not  preceding  the  taking,  if  there  be  anything 
whatever  in  this  point,  it  is  within  the  power  of  this  court  to 
obviate  the  difficulty.  Let  this  court,  if  they  have  any  doubt 
upon  it,  hold  this  cause  and  direct  payment  to  any  of  these 
stockholders  who  come  in  before  the  absolute  delivery  of  this 
lease,  and  all  objection  is  obviated. 

Remark,  too,  that  this  is  a  bill  by  stockholders  generally. 
John  Black,  and  other  stockholders,  sue  for  their  own  be-  \<ifity 
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and  for  that  of  all  other  stockholders  who  may  come  in 
and  desire  the  benefit  of  this  suit.  It  is,  therefore,  possible 
so  to  wield  authority,  that  if  any  man  says,  "  I  am  not  paid 
before  I  am  injured,''  the  court  may  reply,  "you  shall  be ;  I 
will  direct  such  an  inquiry  as  is  contemplated  by  the  act  as 
to  the  value ;  I  will  hold  this  cause  until  that  inquiry  is 
reported  upon,  and  you  shall  not  have  it  to  say  that  you 
have  been  denied  any  privilege  that  belongs  to  you  by  the 
Constitution  of  your  native  state."  And  for  this  course, 
your  Honor  has  direct  precedent  in  a  case  already  cited, 
of  Lauman  v.  The  Lebanon  Valley  Railroad  Company,  6 
Casey  42. 

The  counsel  argue  that  we  take  their  property  when  this 
lease  is  made ;  but  they  thereby  beg  the  question  entirely. 
The  lease  does  not  take  that  property  away.  If  I  let  my 
house,  does  my  tenant,  in  consequence,  own  my  property  ? 
But  that  is  a  very  insufficient  illustration,  because  I  own  my 
house ;  but  do  the  stockholders,  in  the  legal  sense,  own  the 
railroad?  Can  the  stockholders  sue  for  one  iota  of  that  rail- 
road property  ?  If  a  car  is  taken  away  by  some  person,  if  a 
locomotive  is,  by  design,  blown  up  or  destroyed,  can  the 
stockholder  come  into  court  and  say,  "  my  property  has 
been  taken,"  and  ask  the  court  to  restore  it?  Of  course  we 
all  know  that  the  contrary  is  the  ease.  The  stockholder  in 
no  respect  owns  the  property  ;  all  he  has,  is  an  interest  in 
the  profits  of  the  use  of  that  property,  and  a  right  to  defend 
the  property  itself  in  order  that  he  may  obtain  those  profits. 
Legally  and  equitably,  the  corporation  owns  the  property. 
In  no  respect  can  the  stockholder  be  held  to  own  the  pro- 
perty itself.  He  has  a  right  and  interest  in  it :  the  right  of 
protection  ;  the  right  that  it  shall  be  used ;  the  right  that 
from  that  use  there  shall  come  profit ;  the  right  that  direc- 
tors shall  manage  the  property  personally  or  by  agency,  and 
that  that  profit  shall  come  to  him  regularly  and  honestly. 
And  now  do  we  meddle  with  this  property  when  we  make 
this  lease  ?  It  is  said  that  the  perpetuity  of  the  lease  makes 
a  difference,  that  here  is  a  lease  made  for  nine  hundred  and 
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ninety-nine  years ;  but  as  tliat  lease  is  made,  the  argument, 
it  seems  to  me,  is  in  no  wise  true.  But  admitting  its  sound- 
ness, it  does  not  follow  that  there  would  be  a  taking  away 
of  the  property  of  the  stockholder.  There  might  be  wrong 
done.  To  make  a  case  of  wrong  actually  done  him,  thet'e 
must  be  shown  a  fraud  upon  him,  in  that  they  disposed  of 
the  subject  matter  of  the  corporation,  and  })revented  him 
thereafter  from  deriving  a  profit  from  its  use.  But  this 
lease,  though  it  be  for  nine  hundred  and  ninety-nine  years, 
so  long  as  it  constantly  pays  a  fair  rent,  and  makes  a  large 
and  adequate  remuneration,  is  not  a  passing  away  or  a  sale 
of  the  property  ;  length  of  time,  in  such  a  case,  makes  no 
difference.  If,  under  this  lease,  there  was  a  payment  in 
gross,  then  there  would  be,  in  equity,  a  perfect  alienation  of 
the  property  away  from  its  owner,  and  the  owner  would 
have,  instead  of  the  property,  the  money  which  had  been 
realized  or  produced  by  it;  but  so  long  as  the  property  is 
merely  leased,  and  there  springs  from  it,  everlastingly,  rent, 
and  that  rent  is  such  as  the  court  recognizes  as  fair  remune- 
ration, (and  Mdiich  experience  shows,  in  the  present  case,  to  be 
an  average  remuneration,)  there  is  no  alienation,  and  no  sale, 
and  no  wrong  either. 

Now,  the  real  truth  here  is  this :  This  lease  may  injure 
the  stockholder  by  depreciating  the  value  of  his  stock,  or  it 
may  i)rofit  him  by  causing  it  to  appreciate.  That  is  all  that 
the  lease  can  do.  It  cannot  take  his  stock ;  it  may  injure  it. 
We  know  that  it  will  appreciate  it.  It  has  already  done  so, 
though  of  course  that  is  publio.  rumor.  But  that  is  our  con- 
viction, that  it  will  do  so  ;  and  they  on  the  other  side  think 
it  will  not.  It  is  then  uncertain  whether  injury  will  be 
done  or  not,  to  that  which  is  the  object  and  right  of  the 
stockholders,  to  wit,  getting  profit  out  of  the  use  of  this 
property.  It  is,  perhaps,  impossible  for  the  stock  to  be 
taken,  in  the  sense  of  the  Constitution,  because  it  cannot  be 
touched  ;  it  is  not  the  subject  of  handling.  The  certificate 
is  merely  evidence  of  interest ;  it  is  no  more  the  property 
than  is  the  title  deed  of  the  estate.     Is  the  stockholder  any 
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less  a  stockholder  when  this  lease  is  made?  Does  he  not 
still  own  his  stock,  liimself  ?  The  property  out  of  which  he 
derived  profit  is  placed  in  another  condition  of  usefulness 
and  profit,  but  it  is  there — it  is  just  as  much  there  as  before. 
Could  he  not,  after  this  lease  is  made,  come  into  court  and 
say,  "  I  am  a  stockholder  in  the  company.  I  own  so  many 
shares,  being  such  and  such  a  proportion  of  interest  belong- 
ing to  me  in  that  company.  Some  other  company  has  taken 
it  away  from  the  Pennsylvania  Railroad  Company  to  whom 
it  was  leased  for  use  and  profit,  and  they  have  not  a  suffi- 
cient title  to  it,  and  I  want  the  aid  of  this  court  to  help  me, 
as  a  party  having  an  equitable  interest  in  that  stock."  And 
if  all  this  could  be  done,  then  plainly  the  Constitution  does 
not  apply  when  it  speaks  of  private  property  being  taken, 
because  it  is  not  taken,  and  it  cannot  be  taken.  Injury  can 
be  compensated  for,  but  that  is  all.  Now,  then,  comes  in 
the  statute.  The  lease  makes  not  the  slightest  difference  as 
to  the  right  of  the  stockholder;  the  only  difference  it  makes 
is  in  the  amount  of  profit  he  can  receive.  It  does  nothing 
more  than  add  to  the  security  of  the  profits  by  the  covenant 
of  others.  The  argument  that  this  property  of  the  stock- 
holder is  taken  when  the  lease  is  made,  seems  really  un- 
worthy of  its  authors  and  of  the  attention  given  it.  After 
the  lease  is  made,  the  stockholder  is  given  by  the  statute  a 
limit  of  time  during  which  to  consider  whether  he  is  injured 
or  not.  If  he  makes  up  his  mind  that  he  is,  then  the  law 
says  to  him,  "have  your  stock  valued."  The  language  there 
is  very  remarkable ;  it  is  to  find  out  the  "  full  value  of  his, 
her,  or  their  stock  immediately  prior  to  such  lease " — not 
"  tlie  market  value,"  though  that  may  be  held  by  the  court 
to  be  a  measure  of  the  full  value.  "When  reading  this  bill 
and  observing  the  earnest  rhetoric  with  which  the  value  of 
this  stock  is  magnified,  it  would  seem  that  this  act  provides 
a  remedy  when  it  says,  there  shall  be  assessed  the  full  value 
of  that  stock  immediately  prior  to  the  lease.  But  whether 
the  companies  take  the  stock,  or  whether  it  is  simply  extin- 
guished, leaving  things  as  they  were  before,  is  of  no  moment 
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to  the  present  controversy.  We  submit  to  your  Honor  that 
this  law  is  entirely  constitutional ;  and  we  wisli,  on  that  point, 
to  draw  attention  again  to  the  case  of  3IoU  v.  T/ie  Pennsyl- 
vania Railroad  Company,  wliere  such  a  provision  was  di- 
rectly decided  by  the  Supreme  Court  of  Pennsylvania  to  be 
constitutional.     6  C(isey  34. 

Briefly,  as  to  the  other  objection  to  this  act — that  the  use 
is  only  private,  not  public.  The  act  is  for  consolidation; 
that  is  the  motive  of  the  act.  Though  it  is  not  subject  to 
the  same  objection  as  is  consolidation  in  stock,  or  even  in 
business,  yet  the  lease  is  as  effective  as  consolidation,  though 
it  is  not  consolidation ;  for  the  United  Companies  remain  in- 
tact, exercising  powers  of  oversight,  still  protecting  the 
rights  of  stockholders — the  managers  surrendering  the  au- 
thority over  their  subordinate  agents,  but  nevertheless  still 
existing  as  a  distinct  organization,  and  for  the  very  purpose 
of  promoting  the  interest  of  these  stockholders  by  securing 
the  most  complete  use  of  the  franchise.  But  the  effect  is 
nevertheless  exactly  the  same  as  if  consolidation  had  been 
effected  ;  and  all  the  public  good  that  the  legislature  con- 
templated in  consolidation  was  not  only  meditt^ted  by  them 
as  arising  from  such  a  lease,  but  is  actually  attained  by  such 
a  lease.  What  then  is  the  motive  of  the  legislature  in  enact- 
ing consolidation  ?  Evidently  the  completion  of  the  grand 
public  purposes  for  which  these  companies  were  organized, 
by  acquiring  the  largest  through  traffic.  That  is  the  public 
end.  That  would  be  a  good  public  motive  for  granting  a 
charter.  If  a  charter  could  be  granted  to  authorize  trans- 
portation from  Philadelphia  to  New  York,  without  taking  a 
ton  of  freight  from  any  point  along  its  way,  would  it  not  l>e 
a  "  public  use?  "  What  becomes  of  it  at  the  other  end  ?  It 
must  be  landed  from  the  cars ;  it  must  be  warehoused ;  it 
must  be  re-shipped  ;  it  is  the  creation  of  commerce  at  that 
point. 

For  what  was  Harsimus  Cove  secured  and  preserved?  It 
was  for  through  traffic,  nothing  else ;  in  the  expectation  that 
there  would  come  to  Jersey  City  from  Pennsylvania,  and  all 
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the  world  beyond,  immense  quantities  of  merchantable  com- 
modities requiring  trans-shipment,  and  therefore  roovi,  and 
therefore  commerce. 

Let  us  think  for  a  moment  on  this  matter  of  the  public 
interest  in  throutjh  traffic.     What  made  New  York  the  com- 
mercial    metropolis    of    the    western    world  ?     Her    bay    is 
rivalled  by  Newport,  by  Portland,  by  Portsmouth,  by  Hamp- 
ton Roads;  all  her  natural   capacities  for   commerce  belong 
apparently  (and  in  some  of  these  instances  in  a  larger  degree) 
to  other  places ;  but  her  command  of  the  great  natural  high- 
way from  Albany  down,  first   gave  New  York  her  promi- 
nence as  a  mercantile  emporium.     Then  the  Erie  Canal,  de- 
vised by  the  far-seeing  ken  of  DeWitt  Clinton,  enlarging  still 
the  sphere  of  through  traffic ;  then  the  Hudson  River  Road 
increasing   the    capacity    of    transportation,    with    its    com- 
panion, the  Harlem,  and    their   connecting    roads,  the  New 
York  Central  and  the  Boston  Road ;  and  then   the   Erie — 
Briareus  of  railroads  I  may  fairly  call  it ;  these  great  means 
of  through  traffic  have  been  the  source  of  the  prosperity  and 
wealth  of  the  city  of  New  York.     The  experience  of  Jersey 
City  and  of  Hoboken  is  the  same.     When  the  Morris  and 
Essex  got  there  from  Easton,  and  the  New  Jersey  Central 
from    the    same    point — these    roads  connecting  with  others 
that  went  far  into  the   interior — and  when  the  Erie  arrived 
after  them,  what   activity  and  prosperity  did   they  not  en- 
gender?    It  was  through   traffic  that  did  it  all.     And  not 
alone  have  Jersey  City  and  the  Bay  of  New  York  been  bene- 
fited, but  who  can  estimate  the  benefit  to  trade  and  business 
all  along  their  routes,  which  has  resulted  from  the  construc- 
tion of  those  railroads,  originally  designed  to  be  promotive 
of  througii  traffic?     In  through  traffic  no  trans-shipment  is 
required,  nor  breaking  of  bulk ;    on  the  contrary,  merclian- 
dise  may  be  shipped  from  all  parts  of  New  Jersey  direct  to 
every  part  of  the  great  West,  the  South,  and  the  whole  con- 
tinent.    If  these  are  the  advantages  of  through  traffic,  and 
if  the  legislature  thought,  as  they  doubtless  did,  that  con- 
sol'dation  with  the  Pennsylvania  Railroad  would  increase  its 
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facilities,  or  would  hasten  a  result  having  that  tendency, 
surely  here  is  "  public  use." 

No  one  can  have  observed  the  history  of  this  country,  or 
acquainted  himself  with  that  of  Great  Britain,  without  see- 
ing that  the  necessities  or  conveniences  of  trade — in  other 
words,  the  public  weal,  perpetually  call  for  consolidation  as 
a  means  of  promoting  traffic,  of  giving  intensity  to  the  energy 
of  those  who  need  those  great  j)ublic  facilities.  In  New 
York,  we  notice  the  Central  and  the  Hudson ;  the  Erie,  with 
a  multitude  of  smaller  roads.  In  New  Jersey,  the  Delaware 
and  Lackawanna  has  now  absorbed  the  INIorris  and  Essex ; 
the  Lehigh  Valley  has  taken  possession  of  the  Morris  Canal ; 
the  Erie  has  long  ago  appropriated  the  Paterson  and  Hudson 
and  the  Paterson  and  Ramapo,  The  United  Companies 
themselves  have  appropriated  numerous  smaller  tributaries, 
their  works  having  served  for  years  as  a  great  river,  into 
which  ran  from  every  direction  rills  of  their  own  creation. 
They  but  follow  the  law  of  being,  wiien  they  themselves  to- 
day become,  through  this  consolidation,  a  great  trunk  road, 
with  which  shall  connect  not  only  these,  but  the  greater  roads 
that  actually  cross  the  continent. 

All  this  is  not  brought  about  by  ambition  or  political 
design,  but  by  trade.  Thoroughness,  completeness  of  execu- 
tion and  expedition  in  railroad  duties,  transportation  without 
breaking  bulk  and  without  delay — these  are  the  motives  for 
railroad  consolidation.  Hence,  experience  seeks  for  consoli- 
dation ;  hence  consolidation  here ;  and,  as  soon  as  it  is  effected, 
the  avenues  of  commerce  will  be  improved  and  the  public 
benefited,  as  was  the  legislative  design. 

Consolidation,  too,  tends  to  a  proper  obliteration  of  state 
lines.  It  binds  a  nation  together,  and  makes  us  one.  Sup- 
pose the  line  of  the  Pennsylvania  Central  to  end  at  our  state 
line,  would  it  not  be  a  public  use  to  build  a  road  which 
would  connect  it  with  our  own?  If  consolidation  would 
facilitate  this  connection,  and  promote  vast  trade,  is  it  not  a 
"  public  use  ?" 

We  have  nothing  to  do  here  with  the  matter  on  political 
grounds.     It  may  be  unwise  to  trust  these   great  corpora- 
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tions.  That  argument  is  for  another  forum.  If  valid  in 
this  instance,  then  it  was  equally  valid  as  against  the  Mar- 
riage Act,  and  against  the  whole  system  of  consolidation,  as 
established  in  New  Jersey.  It  is  no  stronger  argument,  to- 
day, in  this  period  of  greater  advancement  in  transportation 
facilities  and  traffic  development. 

It  is  said  the  state  has  left  it  to  the  companies  to  declare  the 
"  public  use."  Not  so  ;  the  state  declares  any  such  "  consoli- 
dation," as  is  called  for  by  the  act,  to  be  a  "  public  use,"  and 
leaves  the  companies  to  determine  with  what  particular  com- 
pany they  will  consolidate.  The  property  to  be  taken  for 
public  use  is  designated.  The  "  public  use  "—consolidation 
with  any  road  with  which  the  United  Companies  are  identified 
in  interest,  or  with  which  their  roads  form  a  continuous  line 
— is  plain.  As  an  act  generally  leaves  to  a  company,  organ- 
ized for  railroad  purposes,  to  determine  upon  its  route,  so  the 
act  in  this  instance  leaves  to  these  com.panies  to  determine  with 
which  road  consolidation  shall  take  place. 

Another  objection  to  the  validity  of  this  act  is,  that  it 
places  the  highways  of  the  state  under  control  of  a  foreign 
corporation;  and  it  is  urged  that  the  legislature  have  no 
power  so  to  do.  But  why  have  they  not  the  right  so  to  do 
with  this  class  of  highways?  Is  it  anything  more  than  con- 
senting that  citizens  of  another  state  may  come  here,  subject 
themselves  to  our  laws,  and  then  manage  our  corporations? 
If  our  highways  were  placed  under  foreign  laws  it  would  be 
another  matter ;  but  are  they  ?  When  a  company  comes  here 
and  accepts  the  privileges  which  are  given  by  the  legislature 
of  the  state  of  New  Jersey,  do  they  not  become  bound  to 
exert  those  privileges  in  the  manner  provided  for  by  the  state 
of  New  Jersey? 

The  court  is  familiar  with  a  leading  illustration  of  this 
manner  of  naturalization  of  companies,  so  to  speak.  The 
Erie  has,  for  years,  been  the  lessee  and  sole  manager  of  two 
of  our  railroads,  having  absorbed  a  company  organized  for 
the  purpose  of  building  a  tunnel,  and  has,  by  direct  charter, 
been  authorized,  itself,  to   construct  a   railroad    from    that 
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tunnel  to  its  dock.  And  yet  these  lesser  roads  were  all 
public  highways,  not  only  in  the  limited,  but  in  the  enlarged 
original  sense  of  avenues  for  locomotion  by  the  motive  power 
of  individuals  as  well  as  of  corporations.  Still  has  there 
been  any  difficulty  between  the  state  and  the  Erie  Railway? 
Has  that  corporation  brought  the  laws  of  New  York  into 
New  Jersey  and  made  them  supreme?  or  has  it  not  willingly 
obeyed  the  laws  of  New  Jersey?  Why  not  admit  other 
citizens  of  the  United  States  to  the  privileges  of  our  own 
state? 

It  is  difficult  to  perceive  that  a  foreign  corporation,  as 
owner  of  our  works,  would  prove  a  whit  more  dangerous  to 
our  liberties  than  foreign  owners  of  a  domestic  corporation. 
The  policy  adopted  by  this  act  is  no  new  thing  in  New  Jer- 
sey. It  is  but  a  new  instance  of  that  policy  which  has,  in 
truth,  been  her  necessity,  and  in  which  she  has  been  aided 
by  her  singularly  advantageous  location — the  policy  of  in- 
ducing foreign  capital  here.  It  was  that  policy  which  led 
her  first  of  all  the  states,  it  is  believed,  to  abandon  jealousy 
of  aliens,  and  to  allow  them  to  hold  and  convey  real  estate 
without  restriction.  It  was  that  policy  which,  in  the  infancy 
of  railroads,  and  when  almost  all  her  public  men  were 
ignorant  of  their  character  and  capacity,  led  her  to  give  a 
monopoly  for  crossing  her  territory,  in  order  early  to  acquire 
the  benefits  of  through  railroad  traffic.  It  was  that  policy 
which,  within  a  few  years,  triumphed  fina'lly  over  the  short- 
sighted economy  Avhich  even  yet  hampers  Pennsylvania,  and 
established  a  rate  of  interest  and  an  amendment  of  the  usury 
laws,  which  has  brought  and  is  bringing,  yearly,  millions  of 
foreign  capital  to  enrich  her.  It  was  that  policy  which, 
some  twenty  years  ago,  permitted  the  consolidation  of  two 
of  her  roads — the  Paterson  and  Hudson,  and  Paterson  and 
Ramapo — with  the  Erie,  under  the  effects  of  which  incalcu- 
lable benefit  has  arisen  to  Jersey  City  and  Hoboken,  as  well 
as  to  the  country  through  which  these  railroads  pass.  It 
was  that  policy  which  authorized  the  lease  of  the  Morris 
and  Essex  to  the  Delaware  and  Lackawanna,  by  which  that 
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great  artery  of  public  wealth  has  been  made  the  rival  of 
the  Erie,  not  only  in  business,  but  in  benefit  to  New 
Jersey.  It  was  that  policy  which,  later  yet,  has  placed  the 
Morris  Canal  in  hands  which  will  really  develop  its  bene- 
ficial capacity.  Nor-  is  it  a  policy  of  which  we  should  either 
be  ashamed  or  afraid.  It  is  our  location  which  induces  it. 
If  we  cannot  ourselves  make  use  of  our  local  advantages,  if 
we  are  not  rich  enough,  why  should  we  deny  them  to  the 
nation  ? 

The  day  is  gone  for  state  pride  to  intervene  and  forbid 
the  use  of  foreign  capital  and  enterprise  upon  our  soil,  except 
under  the  management  of  our  own  citizens.  Out  of  the 
misery  of  those  wretched  five  years,  when  wrongly  asserted 
state  rights  contended  against  nationality,  this  good  has 
already  come,  that  local  divisions  are,  to  a  greater  extent, 
obliterated,  and  all  American  citizens  stand  everywhere,  as 
they  were  meant  to  stand — alike.  If  corporations  from  other 
states  acquire  rights  here,  they  acquire  them  under  our  laws ; 
they  will  be  compelled  to  obey  them ;  they  will  repose  under 
their  protection.  They  become,  in  a  sense,  naturalized  citi- 
zens of  New  Jersey.  We  lose  nothing.  We  everywhere  gain. 
Individuals  may  lose  consequence,  but  the  state  and  the  public 
will  be  profited ;  for  centralization  will  intensify  energy  and 
enterprise,  and  promote,  tenfold,  the  good  which  a  great  rail- 
road, actually  beginning  at  the  Pacific,  having  its  trunk  in 
New  Jersey  and  its  terminus  upon  her  shore,  must  necessarily 
dispense  within  her  borders. 

Hon.  J.  S.  Black,  in  reply. 

All  that  is  alleged,  and  all  that  is  proved,  on  either  side  in 
this  cause,  is  very  easily  understood,  and  being  understood 
there  is  nothing  left  except  to  apply  certain  grave,  funda- 
mental principles  of  natural  justice,  which  are  not  only 
embodied  in  all  American  constitutions,  but  are  acknowledged 
to  be  a  part  of  the  jurisprudence  of  every  civilized  country 
of  the  world.  There  is  no  security  for  private  rights  without 
a  recognition  of  these  doctrines,  and  they  need  no  authority. 
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It  appears  that  three  corapauiesj  established  by  the  state 
of  New  Jersey,  in  connection  with  a  fourth  one  outside  of 
the  state,  have  been  engaged  for  forty  years,  and  are  still 
engaged,  in  carrying  goods  and  passengers  between  New 
York  and  Piiiladelphia.  By  their  original  act  of  incorpora- 
tion, by  a  great  many  supplementary  laws,  and  by  direct 
contracts  made  between  themselves,  they  have  become  so 
united  together  that  the  interest  of  one  is  the  interest  of  all. 
But,  although  they  are  united  and  connected  together,  they 
are  not  consolidated ;  they  are  separate,  distinct  corpora- 
tions, having  separate  officers,  and  a  separate  board  of 
directors  to  represent  the  stockholders.  They  have  separate 
duties  to  perform,  separate  rights  and  obligations,  which  are 
to  be  protected  and  enforced  in  separate  proceedings  at  law 
and  in  equity. 

Counsel  here  summed  up  at  length  the  value  of  the  prop- 
erties of  the  United  Companies,  which,  together  with  the 
franchises,  the  value  of  which,  he  insisted,  the  court  could 
not  ignore,  he  estimated  at  $90,000,000. 

The  companies,  by  the  use  of  this  property,  have  made 
large  gains.  Taking  the  whole  period  that  has  elapsed  since 
the  first  organization  of  these  companies,  thirty-five  years 
ago ;  taking  one  year  with  another,  allowing  for  all  the  mis- 
management— deducting,  also,  the  dividends  that  were  not 
divided — the  dividends  that  were  divided  actually  amount 
to  twelve  and  one-fifth  per  cent.  The  business  is  capable  of 
indefinite  expansion;  it  must  increase.  The  general  business 
of  the  country  doubles  itself  in  every  twelve  or  fifteen  years. 
I  think  that  these  companies  have  doubled  their  business 
every  nine  and  a  half  years.  While  business  goes  on  in- 
creasing in  that  way,  the  relative  cost  of  conducting  it  de- 
creases ;  the  profits  increase  more  rapidly  than  the  business. 
The  amount  then  that  may  be  made  out  of  these  roads  will 
startle  us  even  to  think  of.  The  companies  have  done  great 
public  service.      There  are  thousands  of  men  in  this  state 
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who  owe  their  large  fortunes  in  some  way,  directly  or  indirectly, 
to  these  companies.  They  have  added  to  the  prosperity  of  the 
state;  they  have  behaved  impartially  to  their  own  and  to  other 
states.  They  have  promoted  the  general  commerce  of  the 
country,  and  have  done  justice  to  those  who  did  not  belong 
to  this  state. 

Besides  the  interest  which  the  stockholders  Jiave,  arising  out 
of  their  rights  to  receive  the  very  large  profits  which  they  may 
fairly  look  for,  the  state  herself  has  a  proprietary  interest — an 
interest  as  an  owner.  The  state  is  one  of  the  stockholders  of 
some  of  these  companies,  and  she  has  an  additional  interest 
in  the  property  which  belongs  to  them — the  right  to  take  at 
a  certain  time  the  whole  of  that  property  in  her  own  hands, 
at  a  certain  fixed  price,  very  far  below  the  true  ascertained 
value  of  it.  You  have  the  fair  right  to  infer  from  the  facts 
which  are  before  you,  that  this  additional  asset  is  worth  not 
less  than  $15,000,000. 

After  the  directors  of  the  United  Companies  and  the 
Pennsylvania  Railroad  Company  agreed  upon  their  treaty, 
or  compact,  or  bargain,  for  it  is  all  these,  but  not  a  lease — 
they  w*ire  nearly  as  far  as  ever  from  accomplishing  their 
design,  because  the  power  to  make  the  contract,  even  accord- 
ing to  their  own  construction  of  it,  was  coupled  with  the 
condition  that  they  should  get  the  assent  of  at  least  two- 
thirds  of  the  stockholders.  In  regard  to  the  board  of 
directors,  I  have  to  say  that  the  general  board  passed  upon  it. 
It  was  not  adopted  nor  agreed  to  by  a  concurrent  majority  of 
the  several  boards,  but  only  by  a  majority  of  the  general 
board,  so  that,  for  aught  that  appears,  these  stockholders,  or 
some  of  them  who  own  stock  in  one  of  the  companies,  may 
have  had  their  rights  passed  upon,  and  their  property  taken 
away  from  them,  without  the  consent  of  anybody  who  was 
ever  trusted  by  them  to  represent  them  in  anything.  For 
this  majority  may  have  been  made  up,  and  in  point  of 
fact  was  made  up,  of  members  of  two  of  the  boards,  who 
over-bore  by  their  votes  the  members  of  the  third  one.  After 
this  it  became  necessary  to  get  the  ratification  of  two-thirds 
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of  the  stockholders.  They  accomplished  this  by  appointing 
a  committee  of  five  agents,  to  go  out  among  the  individual 
stockholders  and  canvass  them  separately,  and  in  this  way  we 
have  reason  to  apprehend  that  they  either  have,  or  will  have 
got,  two-thirds  of  the  stockholders  to  sign  away  our  rights  as 
well  as  their  own. 

Now,  if  those  directors,  together  with  the  Pennsylvania 
Kailroad  Company,  have  the  right  to  all  the  things  which 
they  claim,  there  are  two  fatal  defects  in  the  execution  of 
the  power,  which  alone  are  sufficient  to  entitle  us  to  this 
injunction,  if  there  were  nothing  else  in  the  case.  The  first 
of  those  defects  is,  that  the  contract  was  not  submitted  to  the 
ilirectors  of  the  several  companies,  and  passed  upon  by  them, 
but  that  it  was  submitted  to  the  whole  board  of  directors 
sitting  together,  whereby  the  rights  of  these  complainants, 
and  other  stockholders,  were  passed  upon  by  persons  who  had 
no  authority  whatever  to  represent  them,  against  the  consent 
and  against  the  wishes  of  those  who  had  authority  to  speak 
for  them. 

In  that  law,  which  they  claim  as  their  justification,  your 
Honor  will  find  it  is  simply  necessary  to  have  the  consent  of 
directors  to  the  contract.  It  does  not  say  how  they  shall  pass 
upon  it — whether  the  directors  shall  sit  separately,  or  whether 
they  shall  unite  together,  nor  what  shall  be  considered  as  a 
consent  of  the  directors.  But,  most  assuredly,  every  just 
interpretation  of  the  law  requires  that  the  directors  of  each 
company  should  have  an  opportunity  to  deliberate  upon  it, 
and  pronounce  their  own  separate  judgment. 

Where  a  law  authorizes  a  thing  to  be  done  by  the  directors 
of  several  different  companies,  each  company  having  a  separate 
existence  and  a  se])arate  board  of  directors,  it  must  be  per- 
fectly manifest  that  they  are  to  act  separately,  and  especially 
is  this  true  where  the  act  that  is  done,  when  it  is  done,  is  to 
destroy  the  separate  lines  of  the  companies,  and  take  away 
their  interest. 

The  other  objection  to  the  execution  of  this  power  is  still 
more  fatal,  as  it  seems  to  me.     Immediately  after  the  con- 
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tract  was  assented  to  by  the  members  of  this  general  board  of 
directors,  a  meeting  for  some  purpose  happened  to  be  held  bj 
the  stockholders  of  one  of  these  companies,  I  do  not  recollect 
which,  and  that  body  of  stockholders  passed  a  solemn  resolu- 
tion, calling  upon  the  directors  who  had  agreed  to  this  con- 
tract to  have  it  printed  and  distributed  among  the  stockholders, 
and  to  call  a  meeting  of  the  stockholders,  in  order  that  tliey 
might  deliberate  upon  the  subject  and  determine  whether  the 
contract  ought  to  be  ratified  or  not ;  and  by  which  the  di- 
rectors acting  in  the  interest  of  the  Pennsylvania  Railroad 
Company,  and  others,  recently  tried  to  spread  their  agents 
over  the  state,  to  gain,  by  personal  solicitation,  what  they 
knew  they  never  could  by  any  open  or  fair  examination  of  the 
subject.  Of  course,  I  do  not  know  what  was  said  to  each  of 
these  stockholders,  what  inducement  was  held  out  to  them,  to 
put  their  names  to  that  piece  of  paper ;  but  I  am  sure,  so  must 
you  be — so  is  everybody  who  knows  anything  about  the  fact — 
that  they  did  not  disclose  to  them  the  whole  case ;  they  could 
not  get  around  to  each  one  of  the  stockholders  and  tell  them 
the  facts  of  the  case,  and  the  very  obscure  provisions  of  that 
contract. 

According  to  the  effect  which  these  gentlemen  claim,  this 
consent  is  not  merely  a  surrender  of  the  rights  of  those  who 
signed  it,  but  it  is  against  our  rights.  They  say  it  divested 
not  only  their  own  right  and  title  to  this  large  property,  but 
it  divested  the  rights  of  those  who  were  never  consulted, 
publicly,  at  all.  I  maintain  it  to  be  a  rule  of  law  too  clear 
for  dispute,  that  where  any  matter  or  thing  is  l^t  by  cestui 
que  trust,  or  by  judicial  order,  or  in  any  other  way,  to  be  de- 
termined by  any  number  of  persons  more  than  one,  or  a  ma- 
jority of  the  number  to  whom  it  is  submitted,  that  such 
power  cannot  be  exercised  by  those  to  whom  it  is  committed 
separately;  they  must  be  called  together.  This  is  void 
upon  another  principle.  These  men  are  our  trustees,  they 
had  the  business  of  our  property  upon  their  hands — when  I 
say  ours,  I  mean  the  whole  of  the  stockholders;  and  it  is  an 
undoubted  rule,  that,  whenever  a  trustee  wants  a  bargain  to 
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be  made  by  his  cestui  que  trust,  which  will  release  the  trustee 
from  any  obligation  which  he  would  otherwise  be  under,  he 
must,  before  he  can  make  use  of  the  contract,  show  not  merely 
that  it  has  been  executed  by  the  cestui  que  trust,  but  that  it 
has  been  executed  upon  the  consideration  of  all  the  facts 
which  may  be  adduced. 

These  parties  have  no  power  to  make  this  contract.  All 
the  parties  in  the  contract  are  corporations,  and  we  have  in- 
sisted that  all  of  these  corporations  are  destitute  of  those 
powers  which  they  have  undertaken  and  attempted  to  exercise 
in  this  case.  Whenever  a  corporation  undertakes  to  do  any- 
thing which  it  is  not  specially  authorized  to  do  by  the  law  of 
the  state  which  created  it,  its  act  is  void. 

Had  then  the  Pennsylvania  Railroad  Company  the  power, 
in  its  corporate  character,  to  come  over  into  the  state  of  New 
Jersey  and  perform  the  things  which  it  has  undertaken  ?  If 
it  had,  then  it  has  derived  that  authority  from  the  law  of 
Pennsylvania,  outside  of  which  every  act  which  it  attempts 
to  do  is  ultra  vires  and  void.  An  examination  of  the  laws 
of  Pennsylvania  will  show  beyond  doubt,  that  a  corporation 
has  only  such  power  as  is  plainly  laid  down.  It  has  been 
decided  over  and  over  again,  by  the  Supreme  Court  of  that 
state,  that  there  can  be  no  such  thing  as  a  doubtful  charter, 
because  whenever  you  raise  a  doubt  about  the  meaning  of 
any  word  or  phrase,  the  doubt  is  immediately  decided  against 
the  corporation.  An  act  of  incorporation  for  an  act  for  ex- 
tending the  powers  of  a  corporate  body,  is  made  certain  by 
the  very  obscurity  of  the  words  in  which  it  is  written.  It 
is  necessary  to  establish  this  doctrine  as  a  universal  and  infal- 
lible rule,  because  if  it  had  been  otherwise,  the  legislature 
might  be  induced  to  pass  a  law  which,  although  it  might  seem 
to  be  perfectly  harmless,  was  really  pregnant  with  the  greatest 
mischief. 

The  Pennsylvania  Railroad  Company  procured  from  the 
state  of  Pennsylvania  a  law  authorizing  them  to  become  the 
lessees  of  any  railroad  outside  of  that  state.  I  admit  that  the 
Pennsylvania  Company  has  authority  from  the  legislature  of 


OCTOBER  TERM,  1871.  385 

Black  V.  Delaware  and  Raritan  Canal  Co. 

that  state,  to  go  into  any  state  and  there  become  lessees  of 
railroads  and  canals.  I  deny,  however,  that  they  have  any 
power  which  extends  to  other  subject  matter  than  railroads 
and  canals.  I  deny  that  they  have  power  to  do  anything 
witli  railroads  or  canals  except  to  lease  them.  Tliey  came 
into  the  state  of  New  Jersey,  however,  and,  instead  of  leasing 
them,  they  bought  both  of  them  out. 

Applying  the  rules  of  strict  construction  which  prevail  in 
Pennsylvania,  I  contend  that  the  act  of  1870  and  the  act  of 
1871,  of  the  legislature  of  Pennsylvania,  and  the  act  of  1869, 
do  not  all,  or  either  of  them,  give  to  that  corporation  the  privi- 
lege of  doing  the  things  which  it  has  undertaken  to  do  by  this 
contract.  When  they  accepted  the  authority  to  make  a  lease 
they  did  not  get  the  authority  to  make  a  purchase.  On  the 
■contrary,  the  power  to  make  a  purchase  being  withheld,  it 
is  entirely  forbidden,  and  it  is  a  fraud  upon  the  state  which 
confers  the  power  to  lease,  to  make  use  of  that  power,  and 
under  the  color  of  this  to  make  what  is  practically  a  pur- 
chase. Nevertheless,  they  came  here,  and  with  the  power 
to  lease  canals  and  railroads  within  the  state  of  New  Jersey 
and  elsewhere,  they  did  not  make  a  lease  of  either,  but  they 
made  a  purchase  of  both.  This  reservation  of  an  astate  in 
the  vendor,  which  is  to  be  enjoyed  and  take  effect  after  the 
expiration  of  nine  hundred  and  ninety-nine  years,  does  not 
diminish  the  value  of  the  estate  which  is  granted  to  the 
Pennsylvania  Railroad  Company  one  whit,  nor  does  it  add 
one  farthing  to  the  value  of  the  estate  in  our  hands.  It  is 
not  worth  anything  to  either  party.  To  call  this  contract, 
therefore,  a  lease  and  not  a  purchase,  because  of  that  re- 
versionary right  which  is  to  be  enjoyed  at  the  end  of  a 
thousand  years,  is  a  mere  mockery.  Long  before  that  time 
comes  around  it  will  take  a  skillful  antiquarian  to  decipher 
the  lost  and  forgotten  language  in  which  tliis  lease  is  written. 
Look  back  a  thousand  years.  There  is  but  one  single  insti- 
tution noAV  existing  tliat  stood  a  thousand  years  ago,  and 
that  stands  because  its  divine  founder  built  it  upon  a  rock, 
and  pronounced  the  omnipotent  decree  that  the  gates  of  hell 
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should  not  prevail  against  it.     All  the  rest  have  been  swept 
away  by  the  floods  of  time. 

I  repeat  tliat  these  people,  when  they  took  the  power  to 
make  a  lease,  made  a  solemn  promise  that  they  would  not, 
under  any  circumstances,  make  use  of  it  for  the  purpose  of 
making  a  purchase,  which  they  were  forbidden  to  do.  They 
pretend  to  be  doing  one  thing  when  they  are  doing  another. 
All  courts  of  justice,  and  courts  of  equity  especially,  are 
bound  to  look  at  the  substance  of  things,  and  not  at  the 
mere  form  in  which  the  parties  have  chosen  to  put  them. 
The  insertion  of  those  words  which  are  intended  to  make  this 
a  lease,  is  only  calculated  to  excite  that  disgust  and  indigna- 
tion which  every  honest  man  Ls  bound  to  feel  when  he  looks 
upon  that  which  he  knows  and  feels  to  be  a  breach  of  faith. 
The  courts  hold  that  that  kind  of  bad  faith  which  keeps 
within  the  letter  of  the  law  but  breaks  the  spirit  of  it,  is  a 
great  deal  worse  than  no  pretence  of  fulfillment  at  all. 

The  act  of  1869  may  be  a  justification  of  tlie  lease,  but  you 
cannot  stretch  that  act  so  as  to  extend  it  over  one-twentieth 
part  of  the  tilings  that  are  made  the  subject  matter  of  this 
oontract.  These  things  bring  me  to  the  conclusion  that  any 
stockholder  of  the  Pennsylvania  Railroad  Company,  or  the 
Attorney-General,  on  behalf  of  the  commonwealth  of  Penn- 
sylvania, could  go  into  a  court  on  the  other  side  of  the  line 
and  bring  a  bill  to  restrain  this  corporation  from  making  this 
contract ;  and  the  courts  of  that  state  would  be  compelled  to- 
declare  it  utterly  null  and  void. 

I  do  not  deny,  and  one  of  the  reasons  why  I  do  not  deny 
is  because  I  do  not  care  whether  it  is  true  or  not,  that  a 
corporation  merely  private,  established  in  one  state,  has  a 
right  to  go  into  another  state  and  then  do  whatever  it  is 
authorized  to  do  by  the  laws  of  the  other  state.  The  corpo- 
ration of  Pennsylvania  comes  here  for  the  purpose  of  taking 
possession  of  the  public  highways  of  New  Jersey,  and  for 
the  purpose  of  regulating  and  controlling,  to  a  certain  extent,, 
the  commerce  and  trade  of  New  Jersey  and  the  commerce 
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and  trade  of  our  sister  states.  I  suppose  that  it  is  not  neces- 
sary for  me  to  establish  that  this  is  a  power  which,  in  all  times 
past,  in  all  countries,  ancient  and  modern,  has  been  regarded 
as  belonging,  necessarily,  to  the  sovereign  power  of  the  state. 
New  Jersey,  more,  perhaps,  than  any  other  state  in  the  Union, 
by  her  geographical  position,  owes  it  to  her  own  honor  and 
conscience,  and  not  only  to  her  own  people,  but  to  the  com- 
mercial world,  that  she  should  perform  this  duty  as  impartially 
as  possible. 

Now,  she  may  perform  that  duty  herself,  that  is  by  the 
direct  and  immediate  agency  of  her  own  authorized  repre- 
sentatives, reimbursing  herself  by  a  general  tax  upon  all  of 
her  people,  or  by  a  special  tax  imposed  upon  those  only  who 
use  the  facilities  which  she  has  furnished ;  or  she  may  do 
what  she  has  done,  that  is,  employ  a  servant,  or  any  number 
of  servants,  on  other  terms  than  she  employs  her  public 
officers.  She  may  create  a  corporation,  or  corporations,  for 
that  purpose,  and  delegate  the  duty  to  them  under  direction 
and  control.  When  she  bestows  that  power  on  a  corpora- 
tion, it  becomes  just  as  much  her  servant  as  are  her  execu- 
tive and  ministerial  officers.  In  selecting  an  agent  or  servant 
of  this  kind,  I  do  not  pretend  to  say  that  the  commonwealth 
is  under  the  necessity  of  confining  herself  to  her  own  citizens  ; 
nor  do  I  assert  that  it  is  my  objection  that  she  takes  a  set  of 
men  already  incorporated  in  another  state.  If,  therefore, 
the  franchises  which  belong  to  tliese  United  Companies  were 
forfeited  by  some  act  of  the  corporation,  or  if  surrendered  by 
the  unanimous  consent  of  all  the  stockholders  to  the  state,  and 
the  state  should  resume  these  franchises,  she  might  make  a 
re-grant  of  them  to  the  people  who  compose  the  Pennsylvania 
Railroad  Company.  But  that  would  be  simply  making  those 
persons  who  are  now  a  Pennsylvania  corporation  a  New  Jer- 
sey corporation. 

Now,  the  legal  proposition  is  that  these  franchises  and 
powers  and  privileges  to  take  charge  of  the  public  highways, 
and  to  perform  the  great  public  function  which  belongs  to 
the  sovereign    state    of   New  Jersey,   with   reference  to  the 
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trade  and  commerce  of  New  Jersey,  cannot  be  held  by  any- 
body, unless  they  be  held  by  virtue  of  a  direct  grant  immedi- 
ately from  the  state,  made  through  her  supreme  legislature ; 
and  the  grant  then  made  in  that  way,  and  coming  from  that, 
the  highest  of  all  sources,  is  invalid,  unless  it  be  coupled 
with  the  imposition  of  a  direct  responsibility  on  the  part  of 
the  grantee  to  the  state,  for  the  faithful  performance  of  all 
the  things  which  are  correlative  to  the  exercise  of  such  a 
power. 

I  hope  I  am  understood.  If  I  am,  then  your  Honor  sees 
two  fatal  objections  to  this  contract.  It  transfers  to  the 
Pennsylvania  Railroad  Company  a  very  important  portion  of 
the  sovereignty  which  belongs  to  the  state  of  New  Jersey,  and 
takes  away  from  the  place  where  the  state  has  deposited  it, 
and  totally  out  from  under  her  control,  one  of  the  most  im- 
portant functions  of  her  government.  Another  objection  to  it 
is,  that  it  is  an  exercise  of  legislative  power  by  parties  who 
have  not  been  entrusted  with  any  such  privileges.  It  is  im- 
possible to  suppose  that  the  legislature  has  the  right  to  depute 
ten  or  twelve  individuals,  and  say  that  they  may  make  laws ; 
that  they  may  establish  corporations  with  great  public  power; 
and,  least  of  all,  can  that  sort  of  power  be  entrusted  to  the  direc- 
tors of  a  private  corporation  ?  Especially  is  it  improper,  and 
even  absurd,  to  allow  such  a  power  as  that  to  be  exercised  by 
men  who  will  acknowledge  to  you  that  they  -do  it  entirely 
with  reference  to  their  own  interest. 

But  then  I  maintain  that  even  if  the  legislature  itself,  in  the 
most  solemn  manner  that  you  can  conceive  of,  and  according 
to  all  the  forms  of  organic  law,  should  undertake  to  confer  a 
power  like  this  upon  any  individual,  or  any  corporate  body, 
that  the  grant  of  such  a  power  is  utterly  worthless  and  in- 
valid, if  it  be  not  accompanied  with  the  imposition  of  a  direct 
responsibility  to  the  state  for  the  exercise  of  the  power  by  the 
grantees  when  they  get  it.  Will  the  counsel  on  the  other 
side  tell  us  that  the  state  can  control  this  matter  ;  that  there 
is  here  any  direct  responsibility  to  the  state,  by  virtue  of 
which  the  state,  whenever  it  finds  the  Pennsylvania  Railroad 
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Company  misbehaving  itself,  can  come  down  upon  it?  I 
say,  no.  On  that  covenant  nobody  on  earth  can  sue.  They 
say  that  the  United  Companies  may  suffer  whatever  the 
state  may  choose  to  impose,  and  then  the  companies  must 
recover  from  the  Pennsylvania  Company,  and,  by  this  circuity 
of  action,  justice  will  be  reached  at  last.  Well,  I  do  not 
believe  that  for  any  public  mischief  which  may  be  done  by  the 
Pennsylvania  Railroad  Company,  the  New  Jersey  Companies 
can  recover  damages,  or  bring  suit  on  that  covenant.  The 
consequence  of  this  lease  taking  effect,  if  your  Honor  permits 
it  ever  to  take  effect,  will  necessarily  be  that  these  companies, 
who  were  responsible  to  the  state  heretofore,  with  their  corpo- 
rate life  for  anything  that  was  injurious  to  the  public  done  by 
them,  will  have  stripped  themselves  of  all  their  property, 
60  that  you  cannot  reach  them,  and,  with  the  consent  of 
New  Jersey,  they  have  disarmed  themselves  utterly  and 
completely  of  all  power  to  perform  the  duties  imposed  upon 
them  by  their  charter.  This  is  a  previous  pardon — a  con- 
donement  before  hand  ;  it  is  a  plenary  indulgence  to  sin  as 
much  as  they  please. 

Now,  a  most  important  question  arises.  Has  the  state  of 
New  Jersey  ever  consented  to  put  herself  in  this  anoma- 
lous position  ?  Have  the  members  of  the  legislature,  or 
any  one  of  them,  ever  expressed  the  intention  that  is  im- 
puted, of  so  degrading  this  commonwealth,  whose  dignity 
and  rights  they  are  bound  to  protect  and  preserve?  No 
such  thought  as  that  was  ever  in  the  minds  of  any  legisla- 
tive body  that  ever  sat  in  the  state  of  New  Jersey.  I  can 
prove  it  by  the  only  evidence  of  which  such  a  fact  is  capable 
— that  is,  by  taking  up  the  statute  book  and  showing,  from 
beginning  to  end,  no  thought  of  that  kind  was  ever  expressed, 
and,  as  it  is  not  expressed  in  a  matter  of  this  kind,  that  must 
be  taken  as  conclusive  evidence  that  it  was  not  intended. 
Look  now  at  the  only  law  which  is  referred  to  as  any  justi- 
fication of  this  contract.     Before  doing   so,  let    me  remind 
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you  that  the  rules  of  strict  construction  are  adhered  to  in 
New  Jersey ;  that  they  are  adhered  to  everywhere. 

No  court  on  earth  has  a  right  to  assume  that  a  thing  is 
meant  when  it  is  not  clearly  expressed.  See  whether  this 
tremendous  power  was  intended  to  be  given,  and  if  given^ 
what  words  are  used  to  express  that  intention  :  "  They  may 
lease  to  or  consolidate  with  any  other  railroad  or  canal  com- 
pany or  companies  in  this  state,  or  otherwise."  "  Consoli- 
date with  any  other  canal  or  railroad  company."  The 
generality  of  these  words  might  excuse  an  argument  in  favor 
of  the  power  to  bargain  for  consolidation  or  lease  with  any 
cor[)oration  that  could  be  found  anywhere  in  the  world.  But 
that  would  not  be  the  true  construction.  It  is  perfectly  cer- 
tain that,  when  the  legislature  went  on  to  say  ''  any  other  cor- 
poration in  this  state,"  they  surely  meant  to  confine  the  com- 
panies to  domestic  corporations. 

As  to  the  words  "or  otherwise."  Whenever  a  word  of 
doubtful  meaning  occurs  in  a  statute  of  this  kind,  it  means 
nothing  that  can  be  made  valuable  to  the  grantee  claiming 
privileges  under  it. 

The  state  of  New  Jersey,  by  her  geographical  position, 
holds  the  key  to  the  city  of  New  York  for  all  the  commerce 
that  passes  over  both  of  these  roads  through  Philadelphia, 
Up  to  the  present  time,  she  has  done  her  duty ;  she  has  be- 
haved with  perfect  impartiality  towards  the  Baltimore  and 
Ohio  Railroad  and  the  Pennsylvania  Railroad. 

Now,  it  is  proposed  that  the  Pennsylvania  Railroad  Com- 
pany shall  have  absolute  and  unlimited  power,  not  only  with 
reference  to  the  trade  that  she  brings  herself,  but  she  may 
make  what  discrimination  she  thinks  proper,  and  thus  what 
produce  which  may  be  on  its  way  to  New  York  over  the 
Baltimore  and  Ohio  Road,  is  stopped  at  Philadelphia,  or  it  is 
taxed  to  death  before  it  reaches  New  York.  I  take  it  that 
the  legislature  of  New  Jersey  have  neither  the  moral,  legal 
nor  constitutional  right  to  do  that  thing.  One  of  the  pur- 
poses of  the  Constitution  of  the  United  States  goes  to  prevent 
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that  kind  of  improper  partiality  between  the  commerce  of 
one  state  and  that  of  another.  It  is  a  purpose  to  which,  if 
the  state  of  New  Jersey  lends  herself,  she  must  and  will 
stand  disgraced  forever  before  this  nation. 

But  we  have  been  told  that  the.se  public  considerations 
ought  to  be  suppressed  here;  that  this  is  a  private  bill, 
brought  by  private  parties,  in  vindication  of  private  rights. 
In  other  words,  we  are  required  to  submit  to  the  operation 
of  a  void  contract  which  robs  us, — for  we  are  able  to  say  it 
is  void,  because  the  persons  who  went  into  it  had  no  autho- 
rity to  do  so.  On  the  same  principle,  if  this  contract  was  a 
forgery,  we  would  not  be  permitted  to  show  it.  This  con- 
tract is  an  invasion  of  our  private  property.  There  was  some 
argument  made  here  which  I  was  not  able  to  comprehend 
exactly,  and  from  which  it  seems  to  have  been  intended  to 
draw  the  inference  that  this  was  not  properly  private  prop- 
erty. Undoubtedly  every  man  who  owned  any  portion  of 
this  stock  may  say,  "  It  is  mine,  and  I  will  keep  it  until  I 
choose  to  part  with  it;  and  when  I  do  make  up  my  mind  to 
let  it  pass  out  of  my  hands,  it  shall  be  for  such  a  considera- 
tion as  I  deem  an  equivalent,  and  I  will  not  allow  the 
purchaser  to  put  his  own  price  upon  it;  nor  will  I  part  with 
it  for  a  price  that  may  be  put  upon  it  by  any  third  person." 
Being  private  property,  it  is  within  the  protection  of  that 
provision  of  the  state  and  federal  Constitution  which  declares 
that  no  man  shall  be  deprived  of  his  property  except  by  due 
process  of  law  ;  and  surely  no  man  will  say  that  we  are 
deprived  of  this  by  due  })rocess  of  law,  when  it  is  taken 
from  us  by  a  clandestine  contract,  made  behind  our  backs, 
without  consulting  us,  contrary  to  our  wishes  and  against 
our  will.  Before  your  Honor  assents  to  this  proposition,  I 
suppose  you  will  make  up  some  reason  or  another  which  will 
be  satisfactory  to  the  general  mind  as  well  as  to  your  own 
conscience.  It  will  be  necessary  for  you  to  show  two  things  : 
first,  that  the  legislature  of  the  state  of  New  Jersey  has 
actually  authorized  this  thing  to  be  done;  has  placed  u[)on 
her  statute  book  a  command  that  the  contract  which  we  had 
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before  shall  be  abolished,  and  another  contract,  to  which  we 
never  consented,  shall  be  substituted  in  its  place,  if  it  be  the 
will  of  the  directors  of  two  companies  and  two-thirds  of  the 
stockholders  thereof.  And  after  you  have  done  that,  you  will 
not  have  accomplished  your  object  unless  you  can  do  this 
also,  and  that  is  to  raze  out  from  the  Constitution  of  New 
Jersey  and  the  federal  Constitution  that  which  delares  that 
no  legislature  shall  have  the  power  to  do  any  such  thing. 

A  very  large  portion  of  the  property  which  is  transferred 
to  the  Pennsylvania  Railroad  Company  by  the  contract, 
consists,  some  of  it  of  actual  cash,  some  of  it  of  choses  in 
action,  bonds  and  bills  receivable,  which  can  be  sold  in  the 
market  immediately,  surplus  real  estate,  surplus  floating  and 
rolling  stock,  amounting  in  all  to  $15,000,000;  that  the 
present  companies  might,  witiiout  violating  any  obligation  of 
their  charters,  or  without  disabling  themselves  in  any  way 
from  the  future  performance  of  their  duties,  convert  into 
cash  and  divide  among  themselves.  All  this  goes  to  the 
Pennsylvania  Railroad  Company.  In  addition  to  that,  the 
Pennsylvania  Company  gets  $6,250,000  of  stock  issued  for 
their  own  special  use.  It  is  true  there  is  a  stipulation  con- 
tained in  this  contract  which  shall  apply  at  least  a  portion 
of  the  money  thus  received  to  the  improvement  of  the 
works ;  but  they  are  bound  to  make  no  particular  improve- 
ments; if  they  make  none  at  all,  they  cannot  be  made  to 
fulfill  this  ])art  of  the  contract.  They  may  make  improve- 
ments anywhere  on  their  seven  thousand  miles  of  road,  and 
claim  that  they  have  fulfilled  the  contract. 

A  question  has  been  raised  whether  this  is  an  exercise  of 
a  right  of  eminent  domain.  Of  course  all  the  arguments  on 
that  subject  are  good  for  nothing,  if  the  legislature  did  not 
intend  the  right  to  be  exercised  in  that  way.  There  is  no 
question  here  about  public  use,  if  you  can  say  that  this  is  a 
right  of  eminent  domain,  this  taking  of  property  from  one 
who  owns  it  and  handing  it  over  to  another  person  who  does 
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not  own  it.  Assuming  that  the  legislature  intended  what 
they  say  it  did,  it  is  simply  an  attempt  on  the  part  of  the 
legislature  to  suspend  the  eighth  commandment. 

The  Chancellor. 

The  complainants  in  this  case  are  stockholders  in  the 
three  corporations  who  are  the  defendants.  The  object  of  the 
bill  is  to  restrain  these  corporations  from  executing  a  con- 
templated contract  with  the  Pennsylvania  Railroad  Company, 
by  which  the  works  of  the  defendants  are  to  be  leased  to  that 
company  for  nine  hundred  and  ninety-nine  years,  for  an 
annual  rent  of  ten  per  cent,  on  the  amount  of  their  capital 
stock.  The  matter  before  the  court  is  an  application  for  a 
preliminary  injunction. 

The  aggregate  capital  stock  of  the  three  defendants,  con- 
sists of  one  hundred  and  eighty -^nine  thousand  nine  hun- 
dred and  four  shares  of  $100  each,  of  which  the  twenty-one 
complainants  own  three  thousand  four  hundred  and  fifty- 
five  shares,  being  a  little  more  than  one  fifty-fifth  of  tlie 
whole.  The  bill  is  filed  for  the  benefit  of  the  complainants, 
and  all  other  stockholders  of  the  defendants,  who  may  join 
therein. 

The  defendants  are  The  Delaware  and  Raritan  Canal 
Company,  the  Camden  and  Amboy  Railroad  and  Transpor- 
tation Company,  and  The  New  Jersey  Railroad  and  Trans- 
portation Company,  all  incorporated  by  special  charters. 
The  first  two,  incorporated  by  charters  passed  February  4th, 

1830,  were  consolidated  by  an    act    passed  February  15th, 

1831,  and  have  since  been  commonly  known  by  the  appella- 
tion of  the  Joint  Companies.  In  their  business  affairs,  and 
in  legal  proceedings,  the  joint  name  was  retained,  and  their 
affairs  were  managed  by  a  joint  board  composed  of  the 
directors  elected  by  each  company,  according  to  its  charter. 
The  charter  of  the  New  Jersey  Railroad  Company  was 
passed  March  7th,  1832,  and  it  was  consolidated  with  the 
Joint  Companies  by  virtue  of  an  act  of  the  legislature  author- 
izing it,  passed  February  27th,  1867,  confirming  an  agree- 
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ment  made  on  the  first  day  of  tliat  month.  By  this  they  were 
only  consolidated  in  interest,  the  stock  and  corporate  existence 
of  each  remaining  as  before,  but  Avere  governed  by  a  joint 
board,  composed  of  the  directors  of  all.  They  have  since 
been  commonly  known  by  the  name  of  the  United  Com- 
panies of  New  Jersey,  but  have  not  adopted  or  assumed  a 
corporate  name  for  the  consolidated  companies,  as  authorized 
by  the  act. 

The  Canal  Company  was  authorized  to  construct  a  canal 
from  the  Delaware  to  the  Raritan,  and  a  feeder  to  supply  it 
with  water  from  the  Delaware.  The  Camden  and  Amboy 
Railroad  Company  was  authorized  to  construct  a  railroad 
from  the  Delaware,  opposite  Philadelphia,  to  Raritan  Bay, 
with  steamboats  at  both  extremities,  to  convey  passengers 
and  freight  from  the  city  of  New  York  to  the  city  of  Phila- 
delphia, so  as  "  to  perfect  a  complete  line  of  communication 
from  Philadelphia  to  New  York."  It  was  authorized,  after 
the  main  line  was  completed,  to  construct  a  lateral  road 
from  the  main  road  to  the  Delaware,  at  Bordentown.  The 
New  Jersey  Railroad  Company  was  authorized  to  construct 
a  railroad  from  some  point  in  the  city  of  New  Brunswick,  to 
the  Hudson  river,  opposite  the  city  of  New  York,  with  power 
to  construct  a  branch  to  any  ferry  on  that  river,  opposite  the 
city. 

In  the  act  of  1831,  to  consolidate  the  Joint  Companies,  it 
was  provided  that  any  stockholder  of  either,  who  dissented, 
should  be  paid  back  the  price  of  his  stock,  with  interest ; 
neither  work  being  then  constructed.  And  in  the  act  of  1867, 
to  consolidate  the  United  Companies,  it  was  provided,  that 
each  dissenting  stockholder  should  be  paid  the  value  of  his 
stock,  to  be  appraised  by  commissioners. 

1"he  Joint  Companies,  by  an  act  passed  March  15th,  1837, 
were  authorized  to  construct  a  railroad  from  the  southwest- 
erly end  of  the  New  Jersey  Railroad,  in  the  city  of  New 
Brunswick,  to  Trenton,  and  thence  to  connect  with  their 
road  at  or  south  of  Bordentown  ;  with  a  spur  to  the  Trenton 
Delaware  Bridge.     This  act   made  no  provision  for  dissen- 
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tient  stockholders.  In  1835  the  Joint  Companies,  by  an 
agreement  with  the  Trenton  Delaware  Bridge  Company,  of 
which  they  owned  a  majority  of  the  stock,  were  allowed  to 
lay  rails  upon  the  bridge  over  the  Delaware,  at  Trenton,  and 
to  use  it  for  their  trains.  And  in  1836,  they  made  an 
agreement  with  the  Philadelphia  and  Trenton  Railroad  Com- 
pany, whose  road  run  from  the  west  end  of  that  bridge  to 
Philadelphia,  by  which  that  road  was  used  as  a  part  of  the 
line  of  the  Joint  Companies  to  Philadelphia,  and  by  which  the 
clear  profits  of  these  three  companies  should  be  divided 
among  all  their  stockholders,  share  and  share  alike. 

The  Joint  Companies  constructed  a  canal  from  the  Dela- 
ware to  the  Raritan ;  a  railroad  from  Camden,  through  Bor- 
dentown,  to  South  Amboy,  and  provided  steamboats  at 
either  end,  to  New  York  and  Philadelphia,  so  as  to  make  a 
complete  line  of  communication  from  one  city  to  the  other ; 
and  also  a  railroad  from  the  western  extremity  of  the  New 
Jersey  Railroad,  in  New  Brunswick,  through  Trenton  to 
Bordentown,  with  a  spur  to  the  Trenton  bridge,  and  laid 
rails  on  that  bridge  to  connect  with  the  Philadelphia  and 
Trenton  Railroad.  The  New  Jersey  Company  constructed 
its  road  from  the  west  boundary  of  New  Brunswick,  to  the 
Hudson,  at  Jersey  City,  near  the  ferry  of  the  Jersey  Asso- 
ciates, but  did  not  construct  a  branch  to  any  other  ferry. 
These  works  were  all  completed,  as  required  by  the  acts 
authorizing  them. 

In  this  manner,  besides  the  canal  from  the  Delaware  to 
the  Raritan,  three  complete  lines  of  communication  between 
New  York  and  Philadelphia  were  perfected  :  One,  from 
New  York  to  Amboy  by  steamboat,  from  Amboy  to  Cam- 
den by  rail,  and  from  Camden  to  Philadelphia  by  steamboat ; 
the  second,  from  Jersey  City,  through  Newark  and  New 
Brunswick,  to  Trenton,  and  over  the  Trenton  bridge  and  the 
Trenton  and  Philadelphia  Railroad,  into  Philadelphia;  and 
the  third,  by  using  the  second  to  Trenton,  then  by  the  road 
from  Trenton  to  Bordentown,  and  passing  on  the  first  from 
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thence  to  Philadelphia.  Each  of  these  lines  was  a  continu- 
ous line  from  New  York  to  Philadelphia. 

Each  of  these  companies  had,  wiih  the  authority  of  the 
legislature,  but  without  the  express  assent  of  its  stock- 
holders, varied  and  changed  its  located  route,  and  con- 
structed branches  not  anthorized  by  its  original  charter; 
and  had  purchased  stock  of  other  corporations  deemed 
auxiliary  to  its  own,  guaranteed  their  bonds,  and  leased 
their  works.  Each  had  established  and  maintained  a  ferry 
at  the  termination  of  its  road,  over  the  Hudson  and  Delaware 
respectively,  not  for  its  own  passengers  merely,  but  for  the 
public ;  and  for  this  purpose  the  New  Jersey  Railroad  Com- 
pany had  purchased,  at  the  cost  of  nearly  half  a  million  of 
dollars,  the  capital  stock  of  the  Jersey  Associates.  These 
things  were  done,  sometimes  with,  sometimes  without  special 
authority  of  the  legislature,  always  without  the  express 
assent  of  the  stockholders. 

These  lines  were  the  only  canal  and  railroad  routes 
authorized  by  the  state,  by  which  passengers  and  freight 
coming  to  Philadelphia  from  the  West,  could  cross  the  state 
to  New  York.  The  Pennsylvania  Railroad  Company  owns 
or  controls  the  railroads  which  are  the  chief  means  of  com- 
munication from  the  western  states,  including  California,  to 
Philadelphia.  This  company  made  an  agreement  with  the 
Joint  Companies  in  1863,  by  which  freight  and  passengers 
coming  over  its  road,  and  the  roads  controlled  by  that  com- 
pany, to  Philadelphia,  should  be  carried  to  New  York  over 
the  roads  of  the  Joint  Companies  without  change  of  cars, 
and  the  fare  and  freight  received  should  be  divided  accord- 
ing to  the  distance  passed  over  the  respective  lines. 

The  depot  and  other  terminal  accommodations  at  Jersey 
City,  barely  sufficient  for  the  proper  business  of  the  United 
Companies,  were  found  inadequate  for  the  freight  business 
from  the  West,  which  was  coming  over  the  Pennsylvania 
Railroad.  The  United  Companies,  to  provide  for  this  need, 
in  the  autumn  of  1867,  purchased  of  the  owners,  the  Har- 
simus  Cove  property  at  Jersey  City,  extending  from  South 
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Second  street  to  South  Seventh  sti  eet,  giving  them  a  i'ront  of 
thirteen  hundred  feet  on  the  Hudson,  opposite  New  York, 
and  containing  about  seventy  acres.  Tliis  purchase  was  made 
at  the  cost  of  near  half  a. million  of  dollars,  without  any  special 
authority  from  the  legislature,  and  without  any  express  assent 
of  the  stockholders. 

By  virtue  of  an  act  approved  March  30th,  1868,  the  right 
of  the  state  to  the  lands  in  this  purchase,  with  the  right  of 
reclaiming  lands  under  water,  was  conveyed  to  the  United 
Companies,  for  the  price  of  $500,000.  This  act  authorized 
them  to  construct  a  branch  road  from  this  property  to  the 
New  Jersey  Railroad,  at  Bergen  Hill.  To  this  act  the  assent 
of  the  stockholders  was  not  required  or  obtained.  And,  as  is 
alleged,  the  United  Companies  have  expended  about  $600,000 
in  procuring  the  right  of  way  for  tiie  branch  so  autiiorized  by 
this  act;  and  the  improvement  of  this  property  for  use  will 
require  several  millions  more. 

By  an  agreement  made  between  the  Joint  Companies  and 
the  Pennsylvania  Railroad  Company,  in  1863,  that  company 
agreed  to  construct,  and  did  construct,  a  railroad  called  the 
Connecting  Road,  from  the  Philadelphia  and  Trenton  Rail- 
road, at  Frankford,  to  its  own  road,  at  Mantua.  By  this  a 
continuous  and  connected  line  of  railroad  was  completed 
from  Jersey  City  to  Pittsburg,  and  farther  west,  so  that 
passengers  and  freight  could  be  transported  from  Jersey 
City,  and  also  from  Amboy,  in  the  same  cars  in  which  they 
were  there  placed,  to  Pittsburg.  The  Pennsylvania  Railroad 
had  a  branch  road  to  the  Delaware  at  the  foot  of  Washington 
street  in  Philadelphia,  and  the  Joint  Companies  connect  with 
it  there,  by  a  ferry  from  the  terminus  of  their  railroad  at 
Camden. 

In  this  situation  of  their  works,  connections  and  contracts, 
the  defendants,  jointly  with  the  Philadelphia  and  Trenton 
Railroad  Company,  agreed  with  the  Pennsylvania  Railroad 
Company  to  enter  into  the  proposed  contract  with  that  com- 
pany. The  terms  of  that  contract  have  been  settled  and 
agreed   upon,  and  the  joint  board  of  the  directors  of  the 
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Uuited  Companies  has,  by  resolution  entered  on  its  minutes, 
directed  its  execution.  By  that  contract  the  canal,  railroads, 
and  all  the  other  property,  real  and  j)ersonal,  and  the  fran- 
chises of  the  United  Companies,  and  the  Philadelphia  and 
Trenton  Railroad  Company,  are  leased  to  the  Pennsylvania 
Railroad  Company,  for  nine  hundred  and  ninety-nine  years, 
for  the  annual  rent  of  $1,948,500,  being  ten  per  cent,  on  the 
capital  stock  of  the  United  Companies  and  the  four  thousand 
nine  hundred  and  forty-six  shares  of  the  capital  stock  of  the 
Philadelphia  and  Trenton  Railroad  Company,  not  held  by  the 
Joint  Companies,  aud  so  not  represented  by  their  capital. 
The  lessee  agrees  to  assume  and  perform  the  duties,  obliga- 
tions, contracts,  and  liabilities  of  the  lessors,  and  to  save 
them  harmless  from  all  existing  or  future  claims.  The 
lessors  agree  to  furnish  the  lessee  with  twenty-two  thousand 
two  hundred  and  fifty  shares  of  their  capital  stock,  and 
njortgage  bunds,  on  an  executed  mortgage  for  twenty  mil- 
lions, to  the  extent  of  about  four  millions  more  than  is 
required  to  pay  their  debts  now  maturing;  such  stock  and 
excess  of  bonds  to  be  used  in  the  improvement  and  develo])- 
ment  of  Harsimus  Cove,  and  to  be  advanced  in  installments 
after  the  amount  of  each  installment  shall  have  been  ex- 
pended. The  lessee  is  to  keep  the  works  in  repair ;  and  the 
contract  contains  a  clause  for  re-entry  upon  non-performance 
of  any  stipulation  by  the  lessee,  and  that  thereupon  its  estate 
and  interest  shall  cease  and  be  void.  An  act  approved 
March  17th,  1870,  is  relied  on  as  giving  power  to  make  this 
contract. 

The  act  of  1870  declares:  "That  it  shall  be  lawful  for 
the  United  Companies,  by  and  with  the  consent  of  two- 
thirds  of  the  stockholders  of  each,  to  consolidate  their 
respective  capital  stocks;  or  to  consolidate  with  any  other 
railroad  or  canal  company  or  companies,  in  this  state  or 
otherwise,  with  which  they  are  or  may  be  identified  in  inter- 
est, or  whose  works  shall  form  with  their  own  connected  or 
continuous  lines;  or  to  make  such  other  arrangements  for 
connection  or  consolidation  of  business  with  any  such  com- 
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pany  or  companies,  by  agreement,  contract,  lease,  or  otherwise, 
■as  to  the  directors  of  said  United  Companies  shall  seem  expe- 
dient." It  providesthat  any  stockholder  who  shall  be  dissatisfied 
with  such  arrangement,  and  shall  give  notice  of  his  dissatisfac- 
tion within  three  months  after  it  shall  be  made,  shall  be  paid 
the  full  value  of  his  stock,  to  be  appraised  by  commissioners 
appointed  for  the  purpose. 

To  entitle  a  party  to  protection  by  injunction,  it  must  clearly 
appear  that  he  has  some  right  which  is  about  to  be  violated,  as 
well  as  that  the  threatened  injury  is  irreparable  or  cannot  be 
adequately  compensated  for  by  suits  in  the  law  courts.  The 
right  of  the  complainants  claimed  here,  is  the  right  to  have 
the  works  of  the  defendants  remain  under  the  present  man- 
agement without  being  leased  or  transferred  to  any  person  or 
corporation  at  a  fixed '  rent,  instead  of  the  possible  profits  to 
be  made  by  the  management  of  the  directors.  The  right  of 
the  complainants  to  their  stock  is  not  disputed.  The  only 
question  is,  whether  this  gives  them  the  right  to  control  the 
action  of  the  directors  and  the  majority  of  the  stockholders,  in 
such  disposition  of  the  works  and  franchises. 

It  is  contended  that  the  act  of  1870  does  not  authorize  this 
lease,  and  that  if  it  gives  any  authority  in  this  case,  this  lease 
extends  to  objects  not  within  it. 

It  may  be  considered  as  settled,  that  a  corporation  cannot 
lease  or  alien  any  franchise  or  any  property  necessary  to 
perform  its  obligations  and  duties  to  the  state,  without  legis- 
lative authority.  Beman  v.  Rufford,  1  Sim.,  N.  S.,  550 ; 
Johnson  v.  Shrewsbury  <^  B.  R.  Co.,  3  DeG.,  Mac.  &  G.  914; 
Shrewsbury  &  Birmingham  R.  Co.  v.  North  Western  R.  Co.,  6 
H.  L.  Cas.  131 ;  South  Yorkshire  R.  Co.  v.  Great  Northern 
R.  Co.,  3  DeG.,  Mac.  and  G.  576 ;  Winch,  v.  Birkenhead 
R.  Co.,  6  DeG.  &  Sm.  562;  Great  Northern  R.  Co.  v.  East- 
ern Counties  R.  Co.,  9  Hay^e  306 ;  Troy  &  Rutland  R.  Co^ 
V.  Kerr,  17  Barb.  601 ;  Ohio  &  3Iiss.  R.  Co.  v.  Ind.  & 
Cin.  R.  Co.,  14  Am.  Law  Reg.  733 ;  Lauman  v.  Lebanon 
Valley  R.,  6  Casey  42;  York  &  Md.  R.  v.  Winans,  17  Haw. 
39  ;  Commonwealth  v.  Smith,  10  Allen  455 ;  Richardson  v. 
Sibley,  11  Allen  66. 
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This  rule  is  founded  on  reason  and  principle.  The  fran- 
chises granted  by  the  state  are  often  parts  of  the  sovereign 
power  delegated  to  a  subject,  and  always  privileges  to  which 
other  citizens  are  not  entitled.  In  these  grants  the  state  is 
supposed  to  regard  the  character  of  the  grantee,  or  the  guards 
and  restrictions  placed  upon  the  corporation,  when  the  grant 
is  by  a  charter  to  persons  continually  changing  by  transfer 
of  stock.  In  this  case  the  franchise  of  maintaining  a  canal 
and  railroads  across  public  highways  and  navigable  rivers^ 
and  of  taking  tolls  and  rates  of  fare  fixed  by  themselves  with- 
out control,  are  with  others  a  material  part  of  the  property 
leased;  these  cannot  be  lea.sed  or  aliened  without  consent  of 
the  state. 

The  act  of  1870  clearly  grants  the  power  to  the  United 
Companies  to  consolidate  their  own  capital  stocks,  and  to 
consolidate  their  stocks  or  business  with  any  other  connect- 
ing railroad  in  the  state;  but  it  is  contended  that  it  does 
not  authorize  such  consolidation  or  connection  of  business 
with  any  corporation  of  another  state.  The  question  depends 
upon  the  meaning  and  effect  of  the  word  otherwise.  This  is 
certainly  an  inapt  word  to  designate  companies  out  of  the 
state,  by  being  placed  in  opposition  to  the  words  "in  this 
state."  It  is  inapt,  because  its  proper  use  is  to  express 
difference  of  means  or  manner,  and  not  of  place.  The  word 
is  used  here  in  a  way  that  admit.s  of  no  change  of  place  in  the 
sentence,  even  if  such  change  can  ever  be  permitted.  "Com- 
panies in  this  state"  are  one  subject  of  the  provision;  the 
word  or  plainly  denotes  that  some  other  subject  is  to  be  indi- 
cated. If  the  word  elsewhere  or  otherwhere  had  been  used, 
it  would  have  appropriately  expressed  the  meaning  intended. 
The  radical  meaning  of  the  word  otherwise,  which  is  always 
a  relative  word,  is  "  different  from  that  to  which  it  relates," 
and  the  phrase  to  which  it  relates  in  this  case,  both  from 
location  and  the  sense,  is  clearly  the  words  "  in  this  state." 
It  means  companies  different  from  or  other  than  companies 
in  this  state.  This  is  the  meaning  that  I  think  would  strike 
every  one  upon  the  first  reading  of  the  sentence.    But  any  one 
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conversant  with  the  correct  use  of  language  would  be  struck 
with  the  inappropriateness  of  this  word  to  express  the  mean- 
ing. It  is  a  case  of  bad  grammar,  and  not  of  doubtful  mean- 
ing. The  maxim  "  mala  granimatlca  non  vitiat  chartam " 
applies  to  statutes  as  well  as  to  deeds.  If  a  statute  provided 
"  that  if  any  father  or  mother  should  chastise  a  child  so  as 
to  maim  it,  he  or  her  so  doing  should  be  guilty  of  felony,"  a 
guilty  mother  would  hadly  escape  on  the  ground  that  the 
word  her,  by  whicli  she  was  included,  could  not  be  applied 
to  "  be  guilty,"  because  the  rules  of  grammatical  construc- 
tion and  the  settled  use  of  language  forbid  it.  Something 
was  intended  by  the  use  of  this  word,  and  a  settled  rule  of 
construction  requires  that  no  part  of  a  statute  shall  be  dis- 
regarded if  any  effect  can  be  given  to  it.  Den.  v.  Dubois, 
1  Harr.  293.  And  where  the  intention  of  the  legislature  is 
plain,  the  words  of  the  statute  must  be  construed  according 
to  that  intention.  No  one  can  read  this  statute,  either  in  a 
cursory  manner,  or  with  deliberation  and  repeated  reading, 
without  being  convinced  that  such  was  the  intention,  and  that 
the  words  used  express  it,  although  awkwardly,  inappropri- 
ately, and  ungrammatically. 

It  is  a  rule  of  construction,  that  all  grants  from  the  state, 
and  grants  of  franchises  and  exemptions  in  charters,  must 
be  construed  strictly,  and  most  strongly  in  favor  of  the 
public  and  against  the  grant.  The  object  is  to  protect  the 
public  against  improvident  grants,  and  grants  mad«  by 
implication,  without  clear  intention.  And  such  grant  will 
not  be  sustained  by  doubtful  words.  Ambiguity  in  such 
•grant  vitiates  it.  But  this  rule  is  qualified  by  another,  that 
such  grant,  and  the  statute  making  it,  must  receive  a  rea- 
sonable construction,  and  not  be  so  construed  as  to  defeat 
the  intention  of  the  legislature,  and  that  the  ambiguity  must 
be  such  as  is  not  removed  by  the  settled  rules  of  construc- 
tion. Sedg.  on  Stat  259  &  327 ;  State  v.  Newark,  4  Dutoher 
529  ;  Wright  v.  Carter,  3  Dutcher  76  ;  Briggs'  case,  2  Zab. 
€44;  Bridge  Proprietors  v.  Hobohen  L.  &  I.  Co.,  2  Beas. 
SI ;  Del.  &  Bar.  Canal  Co.  v.  Bar.  d-  Del.  Bay  B.  Co.,  1  G. 
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E.  Green,  372;  Richmond  R.  Co.  v.  Louisa.  R.  Co.,  1^ 
How.  81  ;  Ferrine  v.  Ches.  &  Del.  Canal  Co.,  9  How.  172  ; 
Pennock  v.  Coe,  23  How.  132 ;  Rice  v.  Railroad  Co.,  1 
Black  380 ;  PhUa.  &  Erie  R.  Co.  v.  Catawissa  R.  Co.,  5a 
Penn.  20. 

This  act  can  hardly  be  considered  a  grant  from  the  state, 
or  to  fall  within  the  reason  of  the  rule  requiring  strict  con- 
«itruction  in  all  such  grants.  The  state  here  parts  with  ua 
property,  and  creates  no  new  privilege  or  franchise  that  can 
affect  the  public.  It  simply  permits  a  new  arrangement  or 
contract  as  to  privileges  and  franchises  already  granted.  It 
enlarges  none.  It  clearly  allows  such  arrangement  with 
companies  in  the  state  ;  and  the  only  question  is,  whether  it 
shall  be  allowed  with  like  companies  of  another  state. 

It  is  also  urged  that  the  Pennsylvania  Company  is  not 
within  the  purview  of  the  act,  because  their  works  do  not 
form  connected  or  continuous    lines  with  the  works  of  the 
defendants.     I  think  that  the  lines  are  both  continuous  and 
connected.     The  works  of  the  Camden  and  Amboy  Railroad 
Company  extend  from  New  York  to  Philadelphia.     It  was 
so  held  in  the  Briggs  case,  2  Zab.  623,  and  in  The  Delaware 
and  Raritan   Canal    Company  v.    The   Raritan  and   Dela- 
ware Bay  Railroad   Company,  1  C.  E.  Green  321,  and  3  C 
E.  Green  546.     Tiiey   extend    to   the   foot   of  Washington 
street  at  Philadelphia,  to  the  railroad  of  the  Pennsylvania 
Railroad    Company.      Thus  their  M'orks,  though    not   their 
railroads,  form    a    continuous    line.     Also,  the  road    of   the 
Camden  and  Amboy  Company,  at  Trenton,  is  connected  by 
three    intervening    roads   with    the    Pennsylvania    railroad. 
They  are  not  continuous;    that  implies,  without  interval  or 
interruption.     Railroads  can  be  connected,  either  directly  or 
by  intervening  roads.     The  provisions  of  the  Acts  of  Penn- 
sylvania show  this  ;  their  phrase  is,  "  connected  directly  or 
by  intervening  roads."     In  either  way  they  are  connected ; 
if  directly  connected,  they  are  also  continuous.     And  the  fact 
that  this  act  uses  the  word  "  connected  "  after  "  continuous," 
for  the  obvious  purpose  of  adding  something  to  the  extent  of 
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the  prov^islon,  shows  that  the  intention  was  to  include  roads 
connected,  not  directly,  but  by  some  intervening  or  connecting 
road. 

It  is  also  urged  that  the  means  proposed  are  beyond  the 
powers  in  the  statute ;  that  the  authority  is  to  lease,  but 
that  the  proposed  lease  for  nine  hundred  and  ninety-nine 
years  is,  in  reality  and  substance,  a  sale,  though  in  name  a 
lease.  This  term  is  no  doubt  practically  equivalent  to  tiie 
fee  ;  but  it  differs  radically  from  a  sale,  because  it  is  for  rent 
reserved  during  the  term,  with  power  of  re-entry.  The  dis- 
tinguishing feature  of  a  sale  is,  that  it  is  for  a  consideration 
paid,  and  extinguishes  all  right  to  the  property.  This  is,  in 
substance  as  well  as  in  form,  a  lease.  The  act  of  1870  is,  in 
my  opinion,  authority  by  the  state  to  make  the  proposed 
contract  and  lease. 

The  complainants  further  insist,  that  even  if  the  act 
authorizes  the  making  of  this  contract  as  far  as  the  state  is 
concerned,  yet  that  against  them  it  is  invalid,  as  it  impairs 
the  obligation  of  a  contract  existing  between  them  and  the 
defendants,  arising  out  of  the  charters  and  their  subscription 
to  the  stock.  This  contract  they  claim  to  be,  that  the  roads 
and  canal  shall  be  maintained  and  operated  by  directors 
chosen  by  the  stockholders,  for  their  benefit,  and  the  whole 
net  profits  divided  among  them  as  dividends ;  and  that  this 
contract  continues  without  limit  of  time,  unless  every  stock- 
holder shall  consent  to  change  or  terminate  it.  It  is  settled 
that  a  charter  without  reservation  of  the  power  of  repeal,  is 
a  contract  between  the  state  and  the  corporators,  which  can 
not  be  altered  without  their  consent.  It  is  also  settled,  by 
many  decisions,  that  a  corporation  cannot  use  the  capital 
stock  of  the  company  for  any  enterprise  substantially  differ- 
ent from  that  authorized  by  the  charter,  as  the  stock  is 
subscribed  and  paid  in  for  that  purpose,  and  that  only, 
Avhich  raises  a  contract  not  to  apply  it  to  any  other ;  and 
that,  when  persons  enter  into  jiartnership,  or  become  incor- 
porated for  a  specified  object  or  business,  and  the  articles  or 
charter   stipulate  that   the   business   is  to   be  continued   for 


404  CASES  IN  CHANCERY. 

Black  V.  Delaware  and  Earitan  Canal  Co. 

a  time  specified,  the  business  cannot  be  abandoned  within  that 
time,  except  by  the  consent  of  all  the  partners  or  stockholders. 
See  Zabriskie  v.  Hack.  &  N.  Y.  R.  Co.,  3  C.  E.  Green  178, 
and  the  anthorities  there  cited. 

But  there  is  no  case  that  holds  that  a  majority  of  corpo- 
rators, where  a  time  is  not  specified  for  which  the  enterprise 
must  be  continued,  may  not  abandon  the  enterprise  and  sell 
out  the  i)roperty  of  the  company.  The  dictum  of  Parker, 
Master,  in  Kean  v.  Johnsto7i,  1  StocJct.  413,  is  the  only 
authority  which  I  find  in  support  of  the  doctrine.  The 
dictum,  in  my  own  opinion,  in  Zabriskie  v.  Hack.  &  N.  Y. 
It.  Co.,  3  C.  E.  Green  193,  that  a  single  stockholder  can 
prevent  all  others  from  changing  or  abandoning  the  work, 
must  be  taken  with  the  qualification  annexed  to  it  in  the 
former  part  of  that  opinion,  p.  183;  that  is,  "where  they 
become  members  of  a  corporation  for  definite  j)urposes  speci- 
fied in  their  charter,  and  for  a  time  settled  by  it."  The  case 
of  Natusch  V.  Irving,  cited  in  Kean  v.  Johnston,  does  not 
support  the  position.  The  complainant  there  held  a  life 
policy  in  a  life  insurance  company,  by  which  he  became  a 
member.  This  was  a  contract  that  the  company  should 
continue  until  his  death.  Lord  Eldon  held  that  they  could 
not  add  marine  insurance  to  the  business  against  his  will, 
while  the  partnership  continued,  nor  compel  him  to  retire 
by  indemnifying  him,  or  by  valuing  his  policy  and  paying  it 
off.  Nor  does  the  opinion  of  Chancellor  Kent,  in  Livingston 
V.  Lynch,  4  Johns.  Ch.  573,  sustain  it.  There  the  partner- 
ship was  stipulated  to  continue  as  long  as  Fulton's  exclusiv^e 
right  continued  ;  and  it  was  held  that  a  majority  could  not 
change  the  essential  provisions  of  the  articles  of  partnership. 
Angell  and  Ames,  in  the  section  referred  to,  and  Binney's 
case,  2  BlancVs  Ch.  142,  simply  state  that  there  is  little 
doubt  that  a  court  of  equity,  in  a  proper  case  made,  would 
restrain  the  disposition  of  the  property  of  a  corporation  for 
other  than  corporate  purposes.  This  refers  to  a  disposition 
of  the  whole  property  during  the  continuance  of  a  corpora- 
tion, and  not  to  an  abandonment  of  the  enterprise  by  the 
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vote  of  the  majority.  The  reasoning  of  all  these  authorities 
is  based  upon  the  law  of  partnership.  By  that  law,  when 
there  is  no  definite  time  fixed  for  the  duration  of  a  partner- 
ship it  is  a  partnership  at  will,  and  may  be  ended  by  any 
partner  at  his  will.  Story  on  Part,  §§  269,  270 ;  Coll.  on 
Part.  {2d  ed.),  B.  2,  oh.  2,  §  2.  And  this  was  the  doctrine 
of  the  civil  law.  Potkier  on  Part.,  Lib.  17.  tit.  2,  n.  64; 
]  Domat's  Civil  Law,  §§  802,  803. 

Becoming  incorporated  for  a  specified  object,  without  any 
specified  time  for  the  continuance  of  the  business,  is  no 
contract  to  continue  it  forever,  any  more  than  articles  of 
partnership  without  stipulation  as  to  time.  There  is  no 
reason  why  it  should  be  construed  into  such  a  contract; 
such  is  not  implied  by  the  charter.  And  a  doctrine  that  all 
the  stockholders  but  one  may  be  compelled  to  continue  a 
business  which  they  find  undesirable  and  unprofitable,  and 
wish  to  abandon,  is  so  unreasonable  and  unjust  that  it  will 
not  be  held  to  arise  by  implication,  unless  that  implication  is 
a  necessary  one. 

The  Supreme  Court  of  Pennsylvania  held,  in  Lauman  v. 
The  Lebanon  Valley  R.  Co.,  6  Casey  42,  that  private  corpo- 
rations can,  by  a  vote  of  the  majority,  abandon  their  enter- 
prise and  sell  their  property,  and  that  such  sale  violates  no 
contract.     In  their  opinion  they  say  :    "  If  there  is  anything 
in    the    relation   existing   between    the   corporation   and   its 
members  that  prevents  a  sale,  then  a  more  serious  difficulty 
is  presented.     For  if  there  is,  it  must  be  a  part  of  the  con- 
tract of  the  association,  and  cannot  be  changed  by  the  legis- 
lature.    But  is  there?     The  charter  contains  the  terms  of 
tlie  contract,  and  in  it  we  discover  no  provision  of  this  kind. 
Can  we  regard  it  as  implied  or  involved  in  the  nature  of  such 
a  contract  ?     We  do  not  tliink  so  ;   for  property  in  itself  is 
essentially  alienable,  and  the  right  of  alienation  is  essential 
to  complete  ownership."     The  court  further  hold,  that  a  dis- 
senting stockholder  can  not  be  forced  into  a  new  enterprise, 
or  to  take,  as  compensation  for   his   shares,  stock  in  a  new 
company,  or  a  company  into  which  the  old  one  is  consolida- 
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ted.  They  hold  that  there  are  two  contracts :  one  with  the 
legislature,  which  it  can  dispense  with ;  the  other  between 
the  stockholders,  as  to  what  object  they  will  enter  into,  and 
that  this  cannot  be  altered  by  the  legislature.  Tliey  say : 
"It  is  the  nature  of  his  contract  with  his  associates,  by 
which,  under  legislative  authority,  they  constituted  them- 
selves into  a  corporation ;  that  it  is  dissoluble,  and  that,  upon 
its  dissolution,  the  rights  and  property  shall  be  distributed 
among  the  members."  And  again  :  "  A  railway  corporation 
may,  by  legislative  consent,  abandon  its  franchises  as  con- 
servators of  a  highway." 

In  that  case  the  legislature  had  omitted  to  provide  any  com- 
pensation for  shareholders,  except  the  stock  of  the  new  com- 
pany, supposing  the  change  so  beneficial  that  none  would 
dissent.  Yet  the  court  held  that  the  change  might  be  made 
by  the  directors,  upon  giving  security  to  dissenting  stock- 
holders to  pay  them  the  value  of  their  stock,  to  be  appraised 
by  commissioners.     In  that  conclusion  I  do  not  concur. 

In  Gratz  v.  Penn.  R.  Co.,  and  Phila.  &  Erie  R.  Co.,  5 
Wright  447,  in  the  same  court,  the  complainant,  who  was 
a  stockholder  in  both  companies,  ap])lied  for  an  injunction 
against  the  lease  of  the  road  and  franchises  of  one  company 
to  the  other,  for  nine  hundred  and  ninety-nine  years,  a  lease 
authorized  by  the  legislature.  The  court  held  that  both 
corporations  had  the  power,  without  tlie  consent  of  all  the 
stockholders. 

In  The  CommonweaHh  v.  Atlantic  &  Great  Western  R, 
Co.,  3  P.  F.  Smith  (53  Penn.  R.)  9,  on  an  information  by 
the  Attorney-General  in  nature  of  quo  ivarranto,  the  same 
court  held  that  a  corporation  created  by  consolidating  two 
corporations  of  New  York  with  one  of  Oliio  and  one  of 
Pennsylvania  into  a  new  corporation,  with  the  consent  of 
two-thirds  of  the  stockholders  of  each,  according  to  the 
provisions  of  a  statute  of  Pennsylvania,  constituted  a  lawful 
corporation. 

In  Treadwell  v.  Salisbury  Manf'g  Co.,  7  Ghriy  393,  it  was 
held  by  the  Supreme  Court  of  Massachusetts,  that  a  private 
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incorporation,  by  a  vote  of  the  majority,  may  abandon  the 
business  of  the  corporation,  and  sell  out  their  property.  The 
doubt  expressed,  whether  a  corporation  for  a  quasi  public 
purpose  could  do  this,  and  whether  tlie  state,  by  mandamus, 
could  not  compel  them  to  continue  their  business,  does  not 
apply  to  a  case  where  a  state  has  authorized  it. 

Such  a  radical  change  as  the  abandonment  of  business 
cannot  generally  be  effected  by  directors;  their  duty  in 
most  charters  is  to  manage  and  conduct  the  business.  It 
requires  the  action  of  the  corporators  themselves.  In  cor- 
porations where  there  is  no  provision  to  the  contrary  in  the 
charter,  the  rule  is  that  the  majority  governs.  The  assent 
of  all  is  therefore  not  required.  Grant  on  Corp.  68  ;  A.  & 
A.,  §  499. 

The  legislature,  as  sovereign,  can  prescribe  laws  which  shall 
govern  corporations  where  there  is  no  contract  in  their  char- 
ters to  exempt  them.  It  can  direct  that  a  majority  of  mem- 
bers, or  two-tlvrds  in  interest,  shall  control.  If  it  can  do 
this  by  general  law,  it  can  by  special  act.  The  act  of  1870 
does  that  in  this  case. 

But,  because  tlie  corporators  may,  with  the  consent  of  the 
state,  by  the  vote  of  a  majority  or  two-thirds  in  interest, 
abandon  their  enterprise,  sell  out  their  ])roperty,  and  return 
liis  share  of  the  proceeds  to  each  stockholder,  it  does  not  fol- 
low that  by  the  same  authority  the  works  may  be  leased  to  be 
carried  on  and  conducted  by  others,  the  corporation  con- 
tinuing to  exist.  The  right  to  elect  the  directors  by  whom 
the  bupiness  is  to  be  managed,  is  a  provision  in  the  charter 
which  the  state  or  a  majority  cannot  interfere  with  ;  it  is  a 
cor>*,ract. 

The  true  question  on  that  point  here  is,  whether  the  mak- 
ing of  this  lease  and  contract  is  an  exercise  of  the  power  of 
managing  the  business  and  concerns  of  the  corporation  con- 
ferred in  the  charter,  such  as  can  be  used  by  consent  of  the 
legal  majority  of  corporators,  without  that  of  all. 

Such  directors  have  power  to  make  contracts  binding  be- 
yond ^'^'»ir  term  of  office,  power  to  commute  fares,  and  to  do 
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SO  for  a  fixed    period;    it   is   a  power  constantly  exercised. 
They  contract  with    express    com[)anies  and  other  railroads 
for  the  use  of  their  roads,  for  a  term  of  years,  at  a  stipulated 
price.     Such  contracts  are  universally  admitted   to  be  valid, 
if  permitted  by  the  state.     These  roads  are  public  highways, 
on  which  any  citizen  or  corporation  of  Pennsylvania  has  a 
right  to  travel  and  run  trains.      The  state  cannot  prohibit 
this,  as  long  as  they  are  public  highways ;  much  less  can  the 
defendants.      There    is  no    reason  why  the  directors   should 
not  make  a  contract  with  any  one,  for  a  term  of  years,  that 
he  might  have  the  use  of  these  roads  for  a  stipulated  price ; 
nor   why  part  of  that  price  should  not  be  the  keeping  the 
works  in  rei)air,  and  paying  all  dues  and    taxes.     I  see  no 
reason  why  directors,  the  officers  who  are  authorized  by  the 
charter  to  conduct  the  whole  business  and  manage  the  aifairs 
of  the  corporation,  should  not  exercise  that  power  by  leasing 
the  works  to  others,  obligated    })roperly  to  perform  all  the 
duties  of  the  corporation,  in  a  manner  stii)ulated  in  the  con- 
tract, and  for  such  rent    or  consideration  as  in  their  judg- 
ment will  be    as  beneficial   to    the   corporators  as  operating 
and    maintaining    the  road    themselves,  or    more   so.     This 
authority  as  to  the   stockholders,  must   be  founded    on    the 
provisions  of  the  charter,  and   not  upon  a  special  authority 
from  the  state,  which  is  required  only  to  bind  the  state.     No 
court  of   law  in  this  state,  or  in  any  other  state,  so  far  as  I 
know,  has  determined  that  the  directors  have  not  such  power, 
if  exercised  with  the    consent  of  a  majority  of  the    stock- 
holders.    It    has  never  been  held   that  there  is  an  implied 
contract  in  the  charters,  that  the  directors  of  such    corpora- 
tion shall  not  exercise  their  power  in  this  manner.     On  the 
other  hand,  it  has  been  held  that  a  legislature,  clothed  with 
the  power  of   making   and  changing   the   laws,   clearly    in- 
cluding the  power  and  duty  to  levy  taxes  and  ])rovide  high- 
ways, may,  by  stipulations  in  charter  and  other  laws,  deprive 
themselves  and  their  successors  of  the  power  of  levying  taxes 
on  any  portion  of  property  in  the  state,  and  of  making  roads 
in  any  part,  and  of  course  in  the  whole  of  its  territory  ;  and 
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this  must  now  be  regarded  as  law  until  wiser  counsels  still 
cherished  prevail ;  Washington  University  v.  Rouse,  8  Wal- 
lace 441 ;  and  this,  under  constitutions  which  provide  that 
the  law  making  power  shall  be  vested  in  representatives 
elected  yearly  by  the  people.  If  this  can  be  done,  much 
more  may  the  directors  of  a  corporation  so  exercise  their 
powers,  especially  by  the  actual  consent  of  a  majority  of  the 
corporators,  which  in  that  case  is  equivalent  to  a  change  of 
constitution  in  a  state  by  a  majority  of  the  whole  peoi)le. 
Whatever  view  may  be  taken  at  law,  such  power  seems 
equitable,  as  the  owners  of  two-thirds  of  the  stock  have 
power,  by  contracts  for  proxies  or  other  means,  to  pledge 
their  stock  to  vote  for  directors  who  would,  from  year  to 
year,  renew  and  continue  such  contracts. 

Over  much,  if  not  the  most,  of  the  projjerty  to  be  trans- 
ferred by  this  lease,  the  directors  have  absolute  control. 
They  can  dispose  of  it  without  the  consent  of  the  state  or 
the  stockholders.  Of  this  class  are  the  lands  and  real 
estate  held,  not  needed  for  sustaining  their  proper  works ; 
all  moneys  and  securities  for  moneys  invested ;  all  shares  of 
stock  in  other  corporations,  and  all  leases  of  other  works 
or  roads.  It  has  been  questioned,  whether  the  defendants 
had  power  to  take  or  hold  such  stocks  or  leases,  even  with 
consent  of  the  state,  and  whether  all  these  acquisitions  were 
not  ultra  vires.  But  the  charter  of  each  of  these  corpora- 
tions gives  absolute  power  of  "  purchasing,  holding,  and 
conveying  real  and  personal  estate,"  without  limitation ;  and 
to  make  it  stronger,  if  that  is  possible,  in  the  New  Jersey 
charter  the  words  are  "  any  real  or  personal  estate."  In 
each  case  the  last  clause  of  the  section  grants  all  rights  and 
powers  pertaining  to  corporate  bodies,  necessary  for  the 
purposes  of  the  act.  This  limitation  cannot  be  annexed  to 
the  right  of  holding  property,  because  the  two  clauses  are 
separated  by  other  provisions  of  a  different  character,  and 
the  annexing  the  qualifications  to  one  power,  and  not  to  the 
other,  seems  to  indicate  the  intention  to  grant  the  one  as  it 
reads,  without  the  limitation.     "  Expressio  unius  est  exclu- 
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sio  alterius."     I  know  that  it  has  been  held  in  many  cases 
that  the  power  conferred  on  corporations  to  hold  property, 
is  confined  to  snch  property  as  is    necessary  or  convenient 
for  the  purposes  of  the  charter ;  yet  these  decisions,  I  appre- 
hend, will  be  found  to  be   made  upon  charters    containing 
that   limitation,  although    the   dictum    of  Potts,  J.,  in  The 
State   V.  Mansfield,  3  Zab.  510,  would  seem  to  apply  that 
construction  to  these  charters.     But  even  if  that  limitation 
must   be   applied  by  construction    to    the  express  M^ords  of 
those  charters,  yet    the    application  of   the  principle  by  the 
decision   in   The  State  v.  Mansfield,  is  that  the  authority  to 
hold   extends  to  all  property  that  it  may  be  expedient  or 
convenient  to  hold,  the  better  to  effect  the  purposes  of  the 
charter;    such    as   dwelling-houses    for    employees;    though 
these  were  not  adjudged  to  be  free  from  taxation,  like  houses 
for  lock-tenders,  car  and  repair  shops  which  were  necessary 
or  proper  for  maintaining  and  operating  the  roads  and  canal. 
This  construction  would  include  the  stock  in  the  Belvidere 
and  other  tributary  roads,  and  even  the  stock  of  the  Jersey 
Associates,  necessary  to  obtain  the  ferry  privileges  so  import- 
ant to   the   profitable   operation    of  the    New  Jersey  road. 
Unlimited   powers   of  holding  any  real  or   personal    estate, 
would  in  all   cases  authorize  the  directors  to   purchase    and 
hold  such  property,  when  bought  in  good  faith  to  promote 
and  further  the  objects  of  the  corporation,  even  without  the 
consent  of    the    stockholders.      But   all    such   property  not 
expressly  authorized  to  be  held  by  the  charter,  or- necessary 
for  its  proper  objects,  the   directors  may  dispose  of  by  sale 
or  lease,  or  in  any  manner,   at  their  discretion,  without  the 
consent  of  either  the  stockholders  or  the  state.     They  may 
also  thus  dis})ose  of  any  cars,  locomotives,   steamboats,  or 
fuel  provided  expi-essly  for  their  works.     They  may  sell  or 
dispose  of  their  wharves  and  ferry  landings  in  New  York  or 
Philadelphia,  and  purchase  others,  or   may  discontinue  any 
ferry.     They   may,   and  constantly  do,  lease  parts  of  these, 
and  of   their   other  real  estate  not   needed  for  present  use. 
They  may  take  up  and  discontinue  any  side  track  or  stations 
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that  are  useless.  The  New  Jersey  Company  took  up  the  third 
rail,  laid  on  each  track  to  enable  the  cars  of  the  Erie  Railroad 
to  reach  the  Jersey  City  Ferry.  It  sold  its  branch  railroad 
and  bridge  at  Newark,  and  the  right  to  occupy  part  of  its 
road  bed,  to  the  Hoboken  Company.  These  sales  and  changes 
were  made  without  the  consent  of  the  legislature  or  the  stock- 
holders, and  were  within  the  corporate  powers.  The  directors 
could  abandon  and  take  up  the  second  track  on  the  whole 
route,  and  sell  the  rails,  if  it  became  useless  and  a  source  of 
loss  by  decrease  of  business.  They  can  discontinue  any  train 
or  trains,  and  any  stations,  except  such  as  they  are  bound  by 
their  charter,  or  by  contract,  to  continue. 

It  may  be  a  serious  question  whether  either  of  the  defend- 
ants is  bound,  by  its  original  charter,  either  to  the  state  or 
its  stockholders,  to  operate  its  road.  The  Canal  Company  is 
neither  bound  nor  authorized  by  its  charter,  expressly  or  by 
possible  implication,  to  run  boats  on  its  canal.  The  Camden 
and  Amboy  Company  is  neither  bound  nor  expressly  author- 
ized by  its  charter  to  run  trains  on  its  road.  And  by  the 
rules  of  strict  construction  insisted  upon  by  the  counsel  of 
complainants,  authority  to  run  trains  cannot  be  sustained  by 
implication.  The  implication  is  very  slight.  It  cannot  be 
had  from  the  power  to  construct  and  maintain  the  railroad, 
any  more  than  the  franchise  of  being  a  transportation  com- 
pany could  be  implied  to  be  granted  to  any  turnpike  or  plank 
road  company.  The  word  "transportation"  in  the  name 
does  not  imply  it,  because  on  the  water  they  were  made  a 
transportation  company  by  express  enactment.  On  land  a 
railroad,  and  on  water  a  transportation  company — the  name 
was  apt.  The  eleventh  section,  which  states  the  object  and 
confers  the  power,  confers  power  only  to  construct  the  road, 
not  to  operate  it.  The  sixteenth  section,  which  provides  for 
tolls  and  charges  for  transportation,  will  be  satisfied  by  tolls 
on  land  and  transportation  on  water.  And  the  part  that 
speaks  of  its  use  of  the  road  does  not  necessarily  imply  the 
use  by  running  trains,  but  is  satisfied  by  its  being  kept  in 
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repair  and  used  for  earning  tolls.  The  eighteenlh  section, 
providing  against  injury  to  its  works,  carriages  and  machines, 
raises  the  very  slight  implication,  which  may  be  drawn  from 
the  fact  that  it  was  contemplated  that  it  might  for  some  pur- 
pose own  carriages  and  machines.  Certainly  no  authority  is 
here  given  to  run  trains,  either  expressly  or  by  necessary 
implication,  which  is  insisted  on  by  the  complainants  as  neces- 
sary to  confer  it.  And  the  presumption  against  the  implica- 
tion seems  strengthened  by  the  fact  that,  in  three  railroad 
charters  granted  in  1831,  viz. :  ^The  Paterson  and  Hudson 
River  Road  '  (P.  L.  24),  '  The  Paterson  Junction  Road '  (P. 
L  66),  and  'The  Elizabethtown  and  Somerville  Road'  (P. 
L.  80);  and  in  three  charters  granted  in  1832,  viz.:  'The 
New  Jersey  Road  '  (P.  L.  96),  '  The  Paterson  and  Fort  Lee 
Road '  (P.  L.  121),  and  'The  New  Jersey,  Hudson  and  Del- 
aware Road '  (P.  L.  133);  express  authority  was  given  to 
operate  the  roads  with  locomotives  and  cars,  to  charge  one 
rate  for  tolls,  and  another  for  transportation  in  the  cars  of  the 
company. 

In  1815,  a  charter  was  granted  to  the  New  Jersey  Rail- 
road Company  to  construct  a  railroad  from  the  Delaware 
to  the  Raritan,  Avith  a  capital  of  $500,000.  This,  with  the 
steam  navigation  on  the  Delaware  and  Raritan,  had  it 
been  constructed  by  the  parties  interested,  would  have 
furnished  a  direct  and  expeditious  route  of  communica- 
tion from  Philadelphia  to  New  York,  and  of  transit  over 
this  state  from  all  parts  of  the  Union.  It  was,  so  far  as 
I  have  been  able  to  ascertain,  the  first  railroad  charter 
granted  in  America;  and  it  shows  that  New  Jersey  has 
always  been  foremost  in  works  of  public  improvement,  and 
willing  not  only  to  permit,  but  to  provide  for  the  passage 
of  all  across  her  territory.  This  act  provided,  in  its  tenth 
section,  for  rates  and  charges  for  transportation  of  merchan- 
dise and  produce,  and  tolls  for  all  persons  using  or  traveling 
on  the  road ;  but  no  other  or  express  power  for  running 
trains  was  given.  The  implication  is  a  little  stronger  in  this 
than  the  other ;  yet  either  act  may  be  read  and  fairly  con- 
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strued,  as  merely  authorizing  the  construction  of  a  road  to  be 
used  by  the  public  with  their  own  carriages,  horses,  and  motive 
power,  like  a  turnpike  or  plank  road. 

Yet  no  one  can  doubt  that  in  both  tliese  cases,  both  the  leo-- 
islature  and  the  corporators  supposed  that  the  riglit  to  operate 
these  roads  was  granted  by  these  charters.  The  first  charter 
was  granted  at  the  session  of  the  legislature  next  after  George 
Stephenson,  in  1814,  placed  his  first  locomotive  on  the  Kill- 
ingworth  Railroad,  and  succeeded  by  surface  traction  in  draw- 
ing a  load  of  fourteen  tons,  six  miles  per  hour.  The  other 
was  granted  at  the  session  next  after  his  famous  engine,  the 
Rocket,  the  father  and  prototype  of  our  present  improved 
locomotives,  was  put  in  successful  operation,  at  the  opening  of 
the  Liverpool  and  Manchester  Railroad,  in  1829.  It  had 
attained  its  fastest  speed  of  twenty-nine  miles  unloaded,  and, 
with  a  load  of  fifty  tons,  fourteen  miles  an  hour.  These  roads 
were  both  projected,  at  least  in  part,  for  locomotives,  and 
probably  the  projectors  intended  that  these  engines  should  be 
run  by  the  corporations. 

But  although  thus  the  conclusion  may  be  arrived  at  with 
some  difficulty,  that  this  corporation  was  authorized  by  the 
charter  to  equip  and  operate  its  road,  there  clearly  is  not, 
either  by  express  enactment  or  implication,  any  obligation  to 
the  state,  or  contract  with  its  stockholders,  to  do  this ;  and 
that  contract,  and  not  the  power  to  do  it,  is  the  question  now 
under  consideration. 

In  the  charter  of  the  New  Jersey  Railroad  Company, 
there  is  clear  and  express  power  to  equip,  and  implied  power 
to  operate  the  road,  granted  in  the  sixteenth  section.  But 
neither  this  section  nor  any  other  part  of  the  charter  makes 
it  obligatory.  It  is  compelled  to  construct  and  maintain 
the  road  under  pain  of  forfeiture  of  the  charter.  This  act 
declares  the  road  a  public  highway,  and  provides  for  the 
use  by  the  public,  limits  the  tolls  to  be  charged,  and  directs 
toll  boards  to  be  put  up  at  the  toll  gates.  The  duty  of  the 
company  to  the  public  would  be  fulfilled  by  constructing 
and  maintaining  the  road.  This  power,  like  the  ])ower  to 
Vol.  VII.  2  c 
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construct  branches,  to  erect  dams  and  dykes,  and  every 
other  mere  power  granted  by  the  words  "  it  may  be  lawful  " 
or  "  it  shall  have  power,"  may  be  exercised  or  not  at  the 
discretion  of  the  directors.  ]f  such  a  corporation  provided 
omnibuses,  waiting  rooms,  and  lunch  rooms  for  the  accom- 
modation of  travelers,  or  baggage  wagons,  trucks,  and  store 
rooms  for  baggage  and  freight,  which  they  have  power 
by  implication  to  do,  they  can  change  or  abolish  them  at 
pleasure  if  they  become  unnecessary,  or  the  directors  are  of 
opinion  that  these  conveniences  will  be  better  furnished  by 
others.  The  directors  of  these  companies  have  power  to 
discontinue  any  train,  or  half  the  number  of  trains  run,  and 
to  reduce  the  fares  and  rates  of  freight,  although  in  the 
opinion  of  the  stockholders,  and  in  fact,  these  changes  may 
be  injurious  to  the  interests  of  the  company.  The  stockholders 
have  no  right  to  require  the  directors  to  exercise  to  its  fullest 
extent,  or  at  all,  any  discretionary  power  conferred  by  the 
charter. 

If  these  principles  are  correct,  the  defendants  by  their 
directors  have  the  power  to  discontinue  operating  the  roads, 
and  to  sell  or  dispose  of  all  their  equipment  or  plant.  And 
the  only  question  that  remains  is,  whether  they  can  by  lease 
delegate  the  power  and  duty  to  keep  the  road  in  ret)air,  with 
tlie  right  to  operate  it,  to  another  corporation,  for  a  considera- 
tion which,  in  their  opinion,  is  adequate  and  beneficial  to  the 
stockholders.  I  am  of  opinion,  for  the  reasons  above  stated, 
that  they  have  such  power. 

As  before  observed,  there  is  no  decision  against  such 
power  to  lease ;  and  there  are  many  instances  in  this  state, 
in  which  such  leases  have  been  made  and  approved  by  the 
legislature.  They  have  been  made  by  corporations,  the 
management  of  whose  affairs  Avas,  by  the  charter,  entrusted 
to  directors  elected  from  year  to  year,  as  in  this  case.  The 
Paterson  and  the  Ramapo  Roads  were  both  thus  leased  to 
the  New  York  and  Erie  Company.  The  Warren  Railroad 
and  the  Morris  and  Essex  Railroad,  were  both  thus  leased  to 
the  Delaware,  Lackawanna  and  Western  Railroad  Company. 
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The  Morris  Canal  to  the  Lehigh  Valley  Railroad.  The 
Pemberton  and  Hightstown  Railroad  and  tlie  Camden  and 
Burlington  Railroad  were  severally  leased  to  the  Joint  Com- 
panies. None  of  these  leases  received  the  assent  of  all  the 
stockholders,  and  they  were  all  authorized  or  sanctioned  by 
the  legislature  without  such  assent.  These  leases  were  un- 
questionably made  with  the  advice  of  the  most  eminent 
counsel  in  the  state,  and  their  validity  has  never  been  ques- 
tioned by  any  one  in  the  courts.  This  sanction  would  not 
settle  the  law;  but  they  are  both  matters  of  great  weight, 
and  to  be  regarded  in  considering  the  question ;  especially  in 
a  court  of  equity,  on  a  motion  for  preliminary  injunction, 
where  the  question  is,  as  this,  merely  a  question  of  law,  and 
has  never  been  settled  by  the  law  courts,  and  the  right  to 
the  relief  depends  upon  it. 

But  if  I  am  right  in  the  conclusion  arrived  at  above,  that 
the  majority  of  corporators  under  a  charter  which  specifies 
no  definite  time  for  its  continuance,  have  a  right  to  abandon 
the  undertaking,  and  dispose  of  and  divide  the  property,  the 
proceeding  in  this  case  is  valid  as  against  the  complainants 
as  a  lawful  way  of  accomplishing  that  end  as  to  them.  Two- 
thirds  of  these  corporators  have  determined  that  they  do  not 
desire  to  go  on  with  these  enterprises,  under  the  charters, 
and  that  they  wish  to  abandon  them,  and  are  willing  to 
accept  as  their  share  of  the  corporate  property  a  yearly  rent 
or  annuity  secured  by  a  j^rovision  like  that  contained  in  this 
proposed  lease.  Some  stockholders  are  not  willing;  and 
although  the  majority  can  effect  the  abandonment,  they  can 
not  compel  the  dissentients  to  accept  like  compensation  for 
their  stock ;  it  might  be  compelling  them  to  embark  their 
•capital  in  a  new  enterprise.  Provision  is  therefore  made  to 
pay  or  return  to  them  the  full  value  of  their  share  of  the 
whole  property  of  the  corporation.  This  is  all  they  would 
have  if  the  works  were  sold  out.  The  provision  is  a  most 
equitable  one,  and  without  it  the  transaction,  even  if  valid 
and  legal,  would  not  be  equitable  and  just. 

In  arriving  at  this  conclusion,  I  do  not  change  or  modify 
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any  of  the  positions  laid  down  in  the  case  of  Zabriskie  v. 
Hackensack  and  New  York  Railroad,  except  so  far  as  the 
correction  of  an  inadvertent  expression  heretofore  noticed  is 
concerned ;  on  the  contrary,  I  re-affiriued  them  all,  as  founded 
upon  established  principles  that  cannot  be  changed  consist- 
ently with  good  faith  and  justice.  Capital  contributed  for 
one  purpose,  under  a  charter  declaring  that  purpose,  can 
never  be  applied  to  one  substantially  different  without  con- 
sent. I  hold  that  a  charter  which  declared  that  the  under- 
taking should  be  prosecuted  for  a  definite  time,  is  a  contract 
for  that  time,  and  binds  all  to  continue  it ;  but  that,  on  the 
other  hand,  a  charter  that  states  no  such  definite  time,  like 
a  partnership  made  in  that  manner,  can  be  abandoned  by  a 
majority;  that  there  is  no  contract  which  prevents  it;  that 
the  will  of  the  majority,  which  is  the  law  of  corporations, 
must  govern.  And  if  there  were  no  such  law,  that,  like  any 
other  law,  may  at  any  time  be  enacted  by  the  legislature,. 
who  may  declare  that  a  majority,  or  two-thirds,  of  the  stocky 
or  of  the  corporators,  shall  govern.  Of  course  such  law 
would  not  affect  corporations  with  irrepealable  charters 
declaring  a  different  rule. 

Again,  the  defendants  contend  that  the  lease,  and  the  act 
authorizing  it,  must  be  sustained,  on  the  ground  that  this 
property  is  taken  for  public  use,  and  that  compensation  is 
provided.  The  complainants  deny  that  this  is  taken  for  a 
public  use,  and  argue  that  the  act  provides  for  compensation 
only  after  the  taking,  and  is  therefore  void  by  the  Constitu- 
tion of  tiie  state. 

The  properties  of  a  corporation,  such  as  bridges,  turnpike 
and  rail  roads,  and  its  franchises,  are  property,  and  as  such 
are  subject  to  the  power  of  eminent  domain,  and  may  be 
taken,  upon  compensation,  for  public  use.  Any  other  cor- 
poration could  be  thus  authorized  to  take  the  whole  or  any 
part  of  the  roads  of  the  defendants.  Highways,  whether  by 
railroad,  canal,  turnpike  roads,  or  common  roads,  are  for  the 
public  use.  It  is  one  of  the  functions  and  duties  of  govern- 
ment to  provide  them.     This  is  a  duty  recognized  in  all  civi- 
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lized  nations  from  time  immemorial.  The  absolute  duty  is 
only  to  the  subjects  or  citizens  of  tlic  nation  or  state.  But 
among  modern  nations,  by  comity,  neighl)oring  countries  ai'e 
permitted  to  use  their  highways  ;  and  railroads  and  otlier 
highways  are  often  constructed  to  accommodate  the  inhabit- 
ants of  such  countries  in  passing  to  and  through  them.  These 
roads  are  built  by  the  sovereign  power,  and  for  a  public  use. 
And  in  these  United  States,  bound  together  in  one  country, 
with  many  common  interests,  and  in  which  the  citizens  of 
many  states  can  only  reach  other  states,  or  the  seaboard, 
the  harbors,  and  marts  of  commerce,  by  crossing  interven- 
ing states,  the  construction  of  highways  for  such  purpose, 
although  only  required  by  comity,  is  for  a  public  use. 
The  law,  unquestionably,  is  as  laid  down  by  Chief  Justice 
Beasley  with  so  nmch  clearness  in  the  case  of  The  Dela- 
ware and  Raritan  Canal  Co.  v.  The  Raritan  and  Delaware 
Bay  R.  Co.,  3  C.  E.  Green  561 — that  "one  state  cannot,  as 
of  right,  demand  that  a  certain  mode  of  passage  shall  be 
provided  for  her  citizens  and  their  j)roperty  by  any  other 
state."  Yet,  as  the  Federal  Government  has  not  been 
-empowered,  and  has  not  yet  assumed  the  power,  to  construct 
railroads  through  states,  it  seems  almost  a  moral  duty,  or 
imperfect  obligation  upon  each  state,  especially  one  situate 
at  this  state  is,  to  provide  for  passage  across  it  by  citizens 
of  sister  states.  If  the  state  chooses  to  do  this,  it  may;  but 
it  is  an  act  done  in  its  sovereign  capacity,  and  the  property 
taken  for  it  is  taken  for  public  use.  The  Camden  and 
Amboy  Railroad  was  constructed  across  tlie  state  for  that 
purpose,  and  that  only.  Its  termini  were  the  cities  of  New 
York  and  Philadelphia.  The  second  section  of  the  charter 
declares  its  purpose,  which  was  to  "perfect  a  complete  line 
of  communication  from  New  York  to  Philadelphia."  It  is 
obliged  to  provide  steamboats  at  either  extremity  of  the 
road,  to  transport  passengers  and  goods  from  city  to  city, 
but  not  for  local  passengers  or  freight.  It  was  not  obliged 
to  have  depots,  or  to  stop  for  passengers  or  freight  at  any 
point  in  the  state;  and  while  the  railroad  was  declared  a  public 
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road  for  all  who  could  get  their  carriages  upon  it,  there  was- 
no  obligation  to  provide  switches  or  turnouts  anywhere  along 
the  line  for  the  accommodation  of  Jersey  men,  Pennsylvania^ 
by  an  act  of  February  16th,  1841,  provided  that  the  New 
York  and  Erie  Railroad  might  j)ass  for  about  fifteen  miles 
through  the  northeast  corner  of  the  state,  and  might  take 
land  by  power  of  eminent  domain.  New  York  authorized 
the  Morris  Canal  Company,  a  corporation  whose  works  were 
wholly  in  this  state,  to  condemn  lands  in  that  state  for  a 
reservoir  for  a  feeder  for  the  canal,  and  it  was  sanctioned  a& 
a  proper  exercise  of  eminent  domain.  Morris  Canal  Co.  v. 
Townsend,  24  Barb.  658.  This  state,  by  the  act  of  Febru- 
ary 21st,  1856,  (P.  L.  42,)  authorized  the  New  York  and 
Erie  Railroad  Company,  a  foreign  corporation,  whose  busi- 
ness was  to  convey  passengers  and  freight  from  Dunkirk  and 
other  parts  of  New  York,  to  New  York  City,  to  proceed  in 
their  own  name  to  construct  a  railroad  from  the  Paterson 
Railroad  to  a  point  opposite  New  York  City.  The  act  gave 
power  to  condemn  lands,  which  was  acted  on,  as  appears  by 
the  case  of  Ross  v.  Adams,  4  Butcher  160,  and  1  Vroom 
505,  where  the  dispute  was  concerning  funds  in  court,  the 
proceeds  of  lands  so  condemned.  The  State  of  New  York 
authorized  the  New  York  and  New  Haven  Railroad  Com- 
pany to  extend  its  road  through  that  state,  and  take  land& 
by  condemnation.  But,  in  the  present  case,  the  public  use 
does  not  depend  on  this  alone.  The  object  of  consolidating 
the  business  of  these  companies  is  to  facilitate  and  improve 
communication  all  along  their  line.  The  large  business  and 
manufacturing  cities  of  New  Jersey  are  upon  the  route  of 
the  United  Companies.  Many  of  these  cities  constantly 
receive  and  send  goods  and  passengers  from  and  to  places  in 
the  interior  of  Pennsylvania,  Ohio,  Illinois  and  other  western 
states.  If  the  communication  is  really  improved,  which  is 
the  object  and  intent  of  giving  this  power,  it  is  a  public 
benefit  to  the  citizens  of  this  state  in  providing  a  more  con- 
venient highway  for  their  intercourse  with  the  western  part 
of  our  own  country.     Taking  the  roads  of  these  companies 
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for  this  purpose,  is  clearly  taking  them  for  public  use,  and  for 
the  use  of  the  citizens  of  this  state;  it  is  simply  furnishing 
the  proportion  of  this  state  for  the  highway  that  will  be  pro- 
vided by  tiiis,union  of  companies,  or  one  consolidated  company, 
from  the  Pacific  to  the  Atlantic,  for  the  common  use  of  all 
the  citizens  of  the  nation,  including  those  of  New  Jersey. 

If  the  defendants  and  all  their  stockholders  had  refused 
consent,  the  state  could  still  have  authorized  the  taking  of 
these  roads  for  the  purpose  contemplated,  by  condemnation. 
But  the  act  of  1870,  did  not  provide  for  this.  Its  intention 
was  only  to  allow  these  roads  to  be  taken,  if  two-thirds  of  the 
stockholders  should  consent.  In  that  case  the  act  intended 
that  tke  stock  or  interest  of  the  others  who  did  not  consent, 
sliould  be  taken  by  condemnation.  It  is  only  Mhen  no  bar- 
gain can  be  made  with  the  owner,  that  the  power  to  condemn 
is  usually  given.  And  if  the  owner  of  an  undivided  share, 
or  an  estate  for  years,  for  life,  or  in  reversion,  in  lands  re- 
quired, consents,  his  estate  need  not  be  condemned,  but  only 
the  estate  of  those  who  did  not  agree  to  sell.  It  is  fair  and 
equitable  that  such  stockholders  as  prefer  to  take  the  arrange- 
ment made  by  their  directors  for  them,  a  perpetual  annuity 
of  ten  per  cent,  on  the  jjar  value  of  their  stock,  to  receiving 
its  actual  value  as  represented  by  the  property,  should  be  per- 
mitted to  accept  such  compensation;  they  could  not  be  com- 
pelled to  take  it ;  and  that  the  others  should  receive  what  the 
law  requires  in  all  cases  of  condemnation,  the  money  value  of 
their  property  as  compensation.  The  ohjection  that,  in  this 
case,  the  defendants  and  not  the  legislature,  determine  that 
the  case  is  a  proper  one  for  the  exercise  of  the  power  of 
eminent  domain,  is  not  founded  in  fact.  There  are  only  a 
few  companies  in  the  state,  and  a  few  out  of  the  state,  whose 
works  connect  with  those  of  the  defendants.  The  legislature 
have  determined  that  consolidating  business  with  either  or  all 
of  these,  is  for  public  use,  and  a  proper  occasion  for  the  exer- 
cise of  this  power. 

But  the  statute  only  provides  for  compensation  after  the 
road  is  taken.     The  Constitution,  Article  IV,  Section  7,  T  9, 
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provides  that  "  private  corporations  shall  not  be  authorized 
to  take  private  property  for  public  use,  without  just  compen- 
sation j^rs^  made.''  A  provision  like  that  in  this  act  was  in- 
serted in  the  act  consolidating  the  United  Companies,  and  in 
several  other  statutes  in  this  state,  enacted  since  the  present 
Constitution,  authorizing  such  changes.  Thus  sanctioned  by 
legislative  approval,  and  that  of  the  counsel  under  whose 
advice  these  important  transfers  have  been  made,  it  would 
seem  presumption  to  treat  it  as  invalid  and  of  no  eiFect,  even 
if  that  was  my  opinion. 

But  it  seems  to  me  that  the  taking  intended  to  be  prohib- 
ited by  the  Constitution,  is  an  illegal  or  forcible  taking  pos- 
session without  the  consent  of  the  owner.  It  does  not  pro- 
hibit receiving  or  accepting,  by  consent  of  the  owner,  when 
the  compensation  is  to  be  settled  afterwards.  Any  one  in 
lawful  possession,  or  having  the  legal  authority  to  do  it, 
may  give  possession  before  compensation.  If  a  tenant  for 
life  or  years  gives  possession  of  the  land,  and,  consents  to 
its  use,  a  railroad  company  may  enter  under  him,  and  this 
would  not  be  taking  the  property  of  the  reversioner.  His 
estate  may  be  taken  and  condemned,  when  the  reversion 
falls  ill ;  compensation  to  him  must  be  made  then  before  his 
estate  is  taken.  The  directors  of  these  defendants  are  in 
the  possession  and  control  of  these  roads.  The  roads  are  not 
in  the  possession  of  the  complainants.  The  corporation,  not 
the  complainants,  have  the  title ;  the  stockholders  have 
neither  the  legal  nor  equitable  title,  nor  the  right  to  the 
possession.  At  the  lease,  the  directors  will  give  up  the  pos- 
session of  the  property.  It  will  not  be  taken  from  them. 
But  on  the  hypothesis  that  they  have  not  the  right  to  do  this 
as  against  the  complainants,  the  complainants  will  have  the 
right  to  call  them  to  an  account  in  equity,  as  their  eestuis  que 
trust,  and  to  compel  the  lessee  to  surrender  the  lease,  as  ob- 
tained by  a  breach  of  trust  in  which  it  was  an  abettor,  and 
to  compel  the  directors  to  account  for  the  profits  which 
would  have  accrued,  but  for  the  breach  of  trust.  Their 
property  in  the  stock  is  not  taken,  imjjaired,  or  affected  by 
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the  lease.  They  can,  after  it,  proceed  for  any  redress  to  which 
they  were  entitled  before  it.  But  upon  the  i)roceedings  pre- 
scribed by  the  act  for  condemnation  being  had,  and  after  com- 
pensation paid,  the  stock  which  was  their  pro[)erty  is  taken, 
and  their  right  to  any  other  redress  is  gone.  Thus  the  com- 
pensation is  first  paid  before  this  property  is  taken. 

Here  are  unsettled  questions  of  constitutional  law,  proper 
for  the  courts  of  law  to  determine.  Upon  them  rests  the 
right  to  this  injunction.  Were  my  leaning  the  other  way, 
it  would  be  against  the  settled  rule  of  equity  to  grant  an 
injunction  upon  a  doubtful  right,  where  the  injury  by  arrest- 
ing, and  possibly  defeating  a  negotiation  like  this,  might  be 
so  great  and  irreparable ;  especially  in  a  case  where  only  a 
little  more  than  one  sixtieth  of  the  stockholders  apply,  and 
the  rest  by  their  silence  acquiesce  in,  or  by  their  written 
consents  approve  of  the  proposed  contract,  and  where  the  act 
provides  for  compensation  to  be  made  by  their  own  trustees, 
upon  a  simple  notice  that  they  demand  it.  The  object  of 
courts  of  equity  in  interfering  where  property  is  taken  con- 
trary to  the  constitutional  provision  is,  to  save  citizens 
whose  property  is  taken,  from  the  expense  and  trouble  of 
pursuing  at  law,  strangers  who,  without  legal  right,  take 
their  lands.  Here  it  is  a  claim  against  their  partners  or 
trustees.  Equity  does  not  relieve  by  injunction  in  all  cases 
of  violation  of  constitutional  provisions.  The  Supreme  Court 
of  Pennsylvania,  in  Mott  v.  Pennsylvania  R.  Co.,  6  Casey 
23,  refused  unanimously,  a  preliminary  injunction  on  this 
ground,  to  a  stockholder  who  was  oftt-red  compensation  by 
the  act,  and  held  that  his  rights  were  to  be  determined  on 
the  final  hearing. 

Another  question  is,  as  to  the  power  of  the  corporation 
lessee  to  enter  into  the  proposed  contract;  whether  they 
can  bind  themselves  to  it,  or  whether  it  is  not  ultra  vires, 
and  therefore  all  their  undertakings  void.  The  position  of 
the  defendants'  counsel,  that  this  is  only  a  question  between 
it  and  the  state  that  created  it,  to  be  raised  by  its  ofiicers, 
and   in   which    the    complainants    have   no    concern,   is   not 
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sound.  If  these  directors  deliver  to  the  lessee  all  this  pro- 
perty, and  these  valuable  assets,  some  of  which  to  the 
amount  of  millions  it  may  take  away  and  convert  to  its 
own  use,  without  being  liable  on  its  obligations,  this  would 
be  such  faithless  and  improvident  waste,  and  squandering 
of  the  assets  of  these  corporations  and  corporators,  as  would 
entitle  them  to  the  preventive  protection  of  a  court  of 
equity. 

That  a  foreign  corporation  may  own  property  in  this 
state,  and  transact  business,  and  make  contracts  in  it  to  be 
performed  here,  is  too  well  settled  to  discuss.  There  is  no 
law  of  this  state  prohibiting  it.  The  capacity  of  such  for- 
eign corporation  to  hold  property,  or  transact  business,  de- 
pends upon  the  law  of  the  state  which  created  it.  If  that 
gives  it  power  to  own,  lease,  or  use  property  in  another 
state,  it  has  that  capacity.  The  Pennsylvania  acts  of  Feb- 
ruary 17tii,  1870,  and  May  3d,  1871,  set  forth  by  the  an- 
swer, unquestionably  give  this  authority.  This  allows  of  no 
discussion,  and  was  frankly  admitted  l)y  the  distinguished 
counsel  who  closed  the  argument  for  the  complainants;  he 
only  excepted  from  it  the  [)ersonal  property  and  stocks  in 
other  companies,  whose  railroads  do  not  connect.  But  that 
restriction  is  only  as  to  the  roads  embraced  in  tiie  lease — it 
gives  authority  to  enter  into  any  other  contract  with  com- 
panies owning  connecting  roads.  This  surely  will  include 
power  to  take  with  such  railroads  leased,  all  proj^erty  which 
the  lessors  hold  for  the  furtherance  of  the  objects  of  the 
leased  road,  as  appurtenant  to  it.  Charters  and  statutes  of 
a  foreign  state  must  be  construed  here  as  by  the  courts  of 
that  state.  Amer.  Print  Works  v.  Lawrence,  3  Zab.  590. 
And  it  was  held  in  the  Supreme  Court  of  Pennsylvania,  in 
The  Phila.  &  Erie  R.  Co.  v.  The  Catawissa  h\  Co.,  53  Fenn. 
R.  20,  that  a  statute  authorizing  the  lease  of  one  railroad 
by  another  company,  authorizes  it  to  lease  another  railroad 
leased  to  the  lessor  as  appurtenant  to  its  road.  And  many 
decisions  of  that  court,  besides  that  in  Gratz's  case,  hold 
leases  and  purchases  made  by  this  lessee,  without  the  consent 
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of  all  the  stockholders,  to  be  valid.  And  by  statute  {Nix. 
Dig.  915,  §  34),*  the  printed  reports  of  the  decisions  in  other 
states  are  evidence. 

The  conclusions  thus  arrived  at  are  these : 

1.  That  the  act  of  1870  gives  authority  to  the  United 
Companies  to  lease  to  a  corporation  of  another  state. 

2.  That  their  works  form  both  connected  and  continuous 
lines  with  the  works  of  tiie  proposed  lessee. 

3.  That  the  directors  of  these  companies  have  power  to 
sell  or  otherwise  dispose  of  all  the  property  of  the  companies, 
except  the  roads  and  canals,  and  the  franchises  granted,  with- 
out the  consent  of  the  state,  or  of  all  the  stockholders. 

4.  That  they  have  power,  by  consent  of  the  state,  and  of  a 
majority  of  the  stockholders,  or  of  any  other  proportion  re- 
quired by  law,  to  sell,  or  lease,  or  otherwise  dispose  of  these 
works,  or  to  abandon  them. 

5.  That  a  lease  made  by  virtue  of  such  authority  is 
within  the  power  delegated  to  the  directors,  and  that  there 
is  in  their  charters  no  express  or  implied  contract  violated 
by  it,  and,  therefore,  the  act  authorizing  it  is  not  unconstitu- 
tional. 

6.  That  the  purpose  for  which  these  works  are  leased,  the 
benefit  and  advantage  of  extended  public  highways,  con- 
trolled and  operated  by  one  head,  for  regular  and  easy  com- 
nmnication  from  and  through  New  Jersey  with  other  states, 
is  evidently  a  public  use  for  which  property  may  be  taken  on 
com[)ensution. 

7.  That,  even  if  the  directors  have  not  power  to  lease  for 
a  term  so  as  to  bind  the  stockholders  or  their  successors,  the 
leasing  and  delivering  the  works  to  the  lessee,  with  a  stipula- 
tion and  obligation  to  have  the  shares  of  dissenting  stock- 
iiolders  valued  and  paid  for,  is  not  taking  property  without 
first  making  compensation. 

8.  Tliat  the  Pennsylvania  Railroad  Company,  the  pro- 
proposed  lessee,  has,  by  its  charter  and  supplements,  and  the 
public  laws  of  Pennsylvania,  as  construed  by  the  courts  of 

*  Bev.,  p.  S81,  sec.  23. 
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that  state,  power  to  take  tlii«  lease^  and  bind  itself  to  all  its 
stipulations. 

There  are  many  other  reasons  against  making  this  lease, 
urged  by  counsel  witli  great  power  and  eloquence,  which  are 
not  proper  subjects  for  judicial  consideration  or  action,  but  for 
that  of  legislators,  and  the  companies  or  their  stockholders, 
Such  are  :  state  policy  and  pride,  which  should  not  allow 
these  works  to  be  under  the  control  of  non-residents,  or  of  a 
foreign  corporation.  The  inexpediency  of  permitting  an  over- 
grown, gigantic  corporation,  like  another  Collossus,  to  place 
one  foot  on  our  shore,  with  the  other,  perhaps,  on  the  Pacific. 
That  this  lease  of  nine  hundred  and  ninety-nine  years  may 
impair  or  destroy  tlie  right  of  the  state  to  take  these  works 
at  cost  in  1889.  And  that  our  citizens  may  be  put  to  great 
inconvenience  in  being  compelled  to  resort  to  courts  of  other 
states  for  redress  of  injuries  suflFered  in  this.  These  matters 
are  proper  subjects  for  the  consideration  of  the  legislature 
only ;  that  has  considered  and  decided.  Its  action  in  this 
case  has  been  in  accordance  with  the  policy  of  the  state  for 
years,  which  has  been  to  permit  corporations  of  other 
.states  to  lease  works  in  this,  and  to  construct  new  ones  for 
themselves,  under  the  impression  that  the  expenditure  of 
large  sums  of  money  on  these  works,  and  the  increase  of 
business  which  they  bring  here,  are  a  great  advantage  to 
the  state,  the  works  themselves  being  constructed  asid  oper- 
ated by  authority  of,  and  subject  to  the  laws  of  this  state. 
This  general  policy  I  have  no  power  or  inclination  to  over- 
rule. I  need  not  say  whether  in  this  case  I  think  it  wisely 
exercised.  Neither  is  the  policy  or  wisdom  of  the  surrender 
by  the  state  of  its  right  to  take  these  roads  in  1889,  at  cost, 
for  my  consideration.  If  they  were,  I  cannot  comprehend 
how  a  permission  to  the  defendants  to  connect  or  consolidate 
their  own  business  by  contract,  lease  or  otherwise,  could 
confer  power  to  affect  the  rights  of  the  state,  even  without 
the  clear  and  distinct  reservation  of  these  rights  contained 
in  this  act.     This  result  could  not  be  reached  by  the  most 
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liberal  and  latitudinarian  construction,  mucli  less  by  the 
rules  of  strict  construction  which  most  clearly  apply.  Had 
the  state  expressly  authorized  a  lease  of  all  the  works  for  nine 
hundred  and  ninety-nine  years,  the  question  would  have  been 
different. 

The  question  whether  the  rent  in  this  case  is  sufficient,  and 
whether  greater  should  not  have  been  required  to  be  paid, 
is  exclusively  for  the  determination  of  the  directors,  and  such 
stockholders  as  agree  to  receive  it  for  their  stock.  The  suffi- 
ciency of  the  security — the  mere  undertaking  of  the  lessee — 
with  the  right  of  re-entry,  is  for  like  determination.  For 
property  and  assets  of  this  amount  entrusted  to  the  directors 
of  any  corporation,  it  is  not  usual  to  require  sureties ;  they 
could  hardly  be  obtained.  As  the  charters  now  stand,  the 
persons  who  control  the  corporation  lessee,  by  purchasing 
a  bare  majority  of  the  stock  of  the  New  Jersey  corpora- 
tions, or  by  the  vote  of  the  two-thirds  who  assent,  could  be 
elected  directors,  and  without  sureties  obtain  control  of  the 
alleged  fifteen  millions  of  cash  and  c(Hivertible  assets,  and 
appropriate  or  squander  them  beyond  control  of  any  of  those 
who  dissent. 

Had  my  views  of  the  questions  above  considered  been  dif- 
ferent, my  determination  of  this  application  must  have  been 
the  same.  It  has  for  a  long  time  been  the  established  rule 
in  courts  of  equity,  in  matters  of  preliminary  injunction, 
that  where  the  right  of  the  complainants,  to  which  the 
alleged  injury  is  threatened,  has  never  been  establisiied  at 
law,  and  is  not  to  the  equity  judge  clear  and  free  from  serious 
doubt,  an  injunction  will  not  be  granted,  but  the  party  will 
be  left  to  his  remedy  at  law.  In  some  cases  where  the  lean- 
ing of  the  judge  is  in  favor  of  the  right,  and  the  intended 
injury  is  great,  and  if  once  done  can  never  be  fully  remedied, 
the  judge  in  his  discretion  will,  by  injunction,  retain  matters 
in  statu  quo  until  the  hearing  of  the  cause,  or  a  decision  at 
law.  Here  the  right  on  which  the  application  is  base<l,  the 
right  of  a  minority  of  stockholders,  down  to  the  owner  of 
a  single  share,  to  prevent  all  the  others  from  making  what 
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to  them  seems  an  advantageous  disposition  of  their  property, 
has  never  been  established  at  law.  And  were  my  views  in 
favor  of  that  right,  the  injury  to  result  from  a  temporary  vio- 
lation of  that  right,  if  the  lease  should  be  declared  void  in  the 
end,  is  not  so  great  or  irreparable  as  to  justify  the  exercise  of 
that  discretion  in  a  case  where  it  would  seem  so  inequitable, 
where  less  than  one-fiftieth  of  the  stockholders  claim  to  con- 
trol all  the  others,  and  where  full  comjiensation  is  provided. 
If  the  interference  of  this  court  should  defeat  the  proposed 
arrangement,  as  it  might,  the  loss  of  a  bargain  which  they 
think  very  advantageous,  to  the  stockholders  who  consent, 
would,  from  the  extent  of  their  interest,  be  far  greater  than 
that  of  the  complainants  by  the  refusal  to  enjoin. 

This  restriction  on  their  action,  adopted  by  courts  of 
equity,  has  been  somewhat  extended  and  definitely  settled  as 
the  law  in  this  state,  by  the  Court  of  Appeals,  by  the  judg- 
ment in  the  case  of  The  Morris  &  Essex  R.  Co,  v.  Prudden,  5 
C.  E.  Green  530.  The  Chancellor  in  that  case  had  assumed 
that  Prudden,  by  the  purchase  of  a  lot  fronting  on  a  street 
laid  down  on  a  map  and  staked  out  on  the  ground,  from  the 
owner  of  the  tract  so  mapped  and  laid  out,  \vas  entitled  to 
have  the  street  kept  open  to  its  full  width,  and  that  the  sub- 
sequent laying  out  of  a  public  highway  over  this  street,  and 
its  vacation,  both  by  surveyors  of  the  highways,  without 
compensation,  did  not  affect  the  right  of  way.  These  ques- 
tions the  court  held  were  proper  to  be  determined  by  the 
courts  of  law,  and  that  an  injunction  ought  not  to  issue, 
except  in  a  strong  and  mischievous  case  of  pressing  necessity, 
without  the  right  having  been  previously  established  at  law. 
And  while  the  opinion  in  that  case  admits  that  the  law  as 
to  the  right  of  way  had  been  so  established  in  other  states, 
and  cites  a  number  of  cases  to  show  it,  the  decision  of  the 
Chancellor  is  reversed  for  this,  among  other  causes,  and  very 
consistently,  without  deigning  to  review  the  correctness  of 
his  conclusion,  although  the  inference  is  hardly  questionable 
that  the  court  agreed  with  him  in  it.  This  judgment  is 
direct  authority  for   the  position  that  the  right  of  the  com- 
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plainant  which  he  seeks  to  protect,  or  the  principle  of  law  on 
Nvhich  it  depends,  must  have  been  settled  by  the  courts  of  law 
of  this  state,  or  the  decision  of  the  court  of  equity,  even  if 
correct,  will  be  reversed. 

There  has  been  no  decision  on  the  right  of  the  complain- 
ants to  prevent  a  sale  or  lease  of  these  works,  by  any  court 
of  law  in  this  state.     None  is  pretended.     The  only  decision 
relied   on   is   that  of  tiie   learned    Master  who  advised^  the 
Chancellor  in  Kean  v.  Johnston.     In  the  first  place,  this  is 
only  a  dictum,  a  dictum  founded  on  no  precedent,  and  fol- 
lowed by  no  court ;  the  ca,se  was  exi)ressly  decided  on  other 
grounds.     But  the  Master,  whatever  his  standing  and  author- 
ity as  a  lawyer,  was  sitting  in  a  court  of  equity,  and  not  in 
a  court  of  law,  and,  therefore,  the  authority  is  not  sufficient. 
This  is  not  only  to  be    inferred  from  the    language  of  the 
opinion  in  Prudden's  case,   but  from  the  case    itself.      The 
Chancellor,  in  his  opinion,  relied  upon  and  cited  the  decision 
of  the  Court  of  Appeals,  in  the  case  of  Holmes  v.  Jersey  City, 
1  Beas.  299.      In  that  case  Holmes  had  purchased  of  Van 
Vorst  a  lot    laid  out  on  his   map,  under  the  same  circum- 
stances precisely  as  Prudden's  purchase.     The  question  was 
upon  the  right  of  the  city  to  close  part  of  the  street.      In 
the  opinion  of  the  Court  of  Appeals,  delivered  by  Chief  Jus- 
tice Green,   the  proposition  is  stated  at  the  commencement, 
as  the  foundation  of  the  claim,  'Hhat  the  complainant,  who 
had  purchased  under  Van  Vorst,  is  entitled  to  the  use  of  the 
entire   street   as   dedicated."     This    proposition  was   at    the 
foundation  of  the  claim  of  Holmes ;   without  it  he  had  no 
standing    in   court.      To    this    proposition    the  whole   court 
assented,  both  by  adopting  the  opinion,  and  by  reversing  the 
decree  of  the  Chancellor,  who  did  not,  perhaps,  differ  from 
them  on  this  point ;  but  his  order  dissolving  the  injunction 
was  correct,  if  Holmes  had  not   this  right.     Six  judges  of 
the  Supreme  Court,  and  five  judges  of  the  Court  of  Appeals, 
also  law  judges,  concurred  in  this  judgment.     But  they  were 
sitting,  not  as  a  court  of  law,  but  as  a  court  of  equity,  on  an 
appeal  from    the   Chancellor,  and    therefore    it    is   properly 
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assumed,  in  Pruddeu's  case,  that  this  question  had  not  been 
determined  by  a  court  of  law.  This  must  have  been  the 
main  question,  as  the  other,  whether  the  right  was  lost  by 
laying  out  and  vacating  a  higliway  over  the  lands  in  which 
the  easement  was,  is  included  in  that  so  often  declared  by 
the  courts  of  law,  that  the  vacation  of  a  highway  laid  out 
over  lands,  leaves  the  title  as  it  was  before  the  laying  out. 
But  both  questions  are  included  in  the  opinion  in  Prudden's 
case.  The  opinion  of  a  Master  sitting  in  equity,  could  not 
effect  what  was  not  done  by  the  unanimous  opinion  of  a 
court  composed  of  all  the  law  judges,  because  sitting  in 
equity.  This  doctrine  has  been,  since  that  decision,  followed 
by  this  court  in  many  cases,  including  that  of  The  Haoken- 
sack  Improvement  Commission  v.  The  N.  J.  Midland  Railway 
Co.,  ante  p.  94. 

The  doctrine  of  acquiescence,  too,  as  laid  down  and  applied 
in  Prudden's  case,  must  deprive  the  complainants  of  the 
remedy  by  preliminary  injunction.  In  that  case  the  road 
had  been  located,  and  a  track  laid  in  1846  and  1847,  after 
Prudden's  purchase  on  the  street  in  front  of  his  lot,  but  on 
the  side  most  distant  from  his  lot.  At  the  laying  of  the  first 
track,  there  was  nothing  to  intimate  to  Prudden  that  a  second 
track  would  ever  be  required,  or  that  the  right  to  lay  it 
was  claimed.  His  only  acquiescence  was  silence.  In  June, 
1848,  the  highway  was  vacated  by  surveyors,  and  in  De- 
cember, 1848,  the  owners  who  laid  out  the  street  and  sold  to 
Prudden,  conveyed  to  the  railroad  company  a  strip  in  the 
street  fifiy  feet  wide.  These  facts  appear  in  the  opinion,  and 
the  judgment  is  founded  on  them.  The  court  held  that  this 
acquiescence  in  laying  the  first  track,  deprived  him  of  the 
right  to  the  protection  of  an  injunction,  when  the  same 
company  attempted  to  lay  another  track  on  the  same  street, 
nearer  to  his  lot,  that  seriously  incommoded  the  access  to  it 
over  the  street.  The  doctrine  of  acquiescence  had  not  before 
been  extended,  even  in  injunction  cases,  beyond  the  thing  or 
erection  acquiesced  in,  and  was  not  held    to  protect  further 


OCTOBER  TERM,  1871.  429 

Black  V.  Delaware  and  Earitan  Canal  Co. 


encroachments  of  a  like  nature  upon  other  parts  of  the  same 
property. 

In  this  case  the  delay  of  the  complainants  in  filing  their 
bill  until  the  terms  of  the  contract  were  fully  agreed  upon, 
cannot  be  held  to  be  acquiescence.  Until  they  knew  the 
terms,  they  could  not  know  that  they  were  not  such  as 
might  induce  them  to  acquiesce  or  consent,  even  if  they 
were  not  bound.  But  the  acquiescence  is  their  consenting 
to,  or  acquiescing  in  former  encroachments  of  the  same 
nature,  on  these  very  riglits,  by  the  legislature  and  their 
directors.  For  the  gist  of  the  decision  in  Pruddeu's  case  is, 
that  it  need  not  be  an  acquiescence  in  the  injury  then  con- 
templated, but  in  a  former  one  touching  the  same  right. 
Prudden  had  never  for  a  moment  acquiesced  in  the  laying 
of  the  second  track  ;  he  filed  his  bill  before  any  work  was 
done.  These  complainants  are  in  precisely  the  same  situation. 
Some  of  them  acquiesced  in  the  act  of  1831,  consolidating  the 
Joint  Comi)anies  ;  all,  as  expressly  alleged  in  the  bill,  assented 
to,  or  acquiesced  in  the  act  consolidating  the  United  Companies, 
and  the  agreement  whicli  it  confirmed.  These  matters  were, 
according  to  the  Hackensack  and  New  York  Railroad  case, 
greater  encroachments  on  these  rights  of  stockholders  than  the 
present  lease. 

The  doctrine  of  acquiescence  settled  in  Prudden's  case, 
must  be  applied  as  it  was  then  applied,  only  to  afiect  the 
remedy  by  injunction.  For  that  purpose,  though  novel,  it 
may  seem  equitable.  It  will  never  answer,  nor  was  it 
intended,  to  apply  it,  to  affect  or  change  rights  of  property, 
or  to  claims  in  the  courts  of  law ;  else,  the  owner  of  a  lot, 
with  a  house  removed  from  the  front,  if  he  suffered  his 
neighbor  to  erect  a  building  encroaching  on  the  lot  a  few 
feet  or  a  few  inches,  would  be  bound  by  this,  if  that  neigh- 
bor, twenty  years  afterwards  should  erect  a  wing  to  this 
building,  extending  across  the  lot  and  cutting  off  access 
from  the  house  to  the  street.  But  such  acquiescence  must 
in  this  case  as  in  that,  deprive  the  complainant  of  his  remedy 
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by  injunction.  That  decision  is  the  law  of  this  court  until 
reversed  or  modified. 

These  views  make  it  unnecessary  for  me  to  consider  other 
questions  presented,  including  that  of  want  of  necessary  par- 
ties to  the  suit,  so  ably  urged  by  the  counsel  who  opened  the 
argument  for  the  defendants. 

The  injunction  must  be  denied,  and  the  order  restraining 
the  defendants  from  executing  the  lease  vacated. 

I  have  arrived  at  the  above  conclusion  after  careful  investi- 
gation and  deliberate  reflection.  The  case  itself  is  of  great 
importance;  the  principles  involved  are  still  more  important. 
I  have  been  much  aided  by  the  able  and  exhaustive  arguments 
of  the  distinguished  counsel  concerned  in  it ;  tlieir  briefs, 
especially  the  full  and  elaborate  brief  of  the  0{)ening  counsel, 
containing  a  summary  of  the  law  upon  the  subject.* 


The  Morris  Canal  and  Banking  Company  vs.  Fagin 
and  others. t 

1.  The  canal  company  having  filed  their  bill  to  restrain  the  defendants 
from  occupying  land,  alleged  to  belong  to  the  complainants,  for  their  canal 
and  embankment,  an  injunction  was  denied  on  final  hearing,  on  the  grounds 
that  the  title  to  the  premises  was  in  dispute  and  open  to  reasonable  doubt, 
and  that  for  the  injury  complained  of  an  adequate  remedy  existed  at  law. 

2.  The  principles  by  which  injuries  are  tested  in  their  character  as  nui- 
sances, for  the  prevention  or  suppression  of  which  courts  of  equity  administer 
injunctive  relief,  are  substantially  the  same,  whether  such  nuisances  be 
private  or  public.  In  either  case,  the  injury  must  be  such  as  the  courts  of 
law  cannot  adequately  redress. 

3.  An  injunction  will  not  be  granted  where  an  action  of  ejectment  will 
restore  the  complainant  to  all  his  rights. 

4.  Considering  the  canal  as  a  public  highway,  the  granting  of  an  injunc- 
tion to  restrain  encroachments  on  it  will  depend  upon  the  extent  to  which 
such  encroachments  impede  navigation. 

5.  Where,  as  in  the  present  case,  the  alleged  encroachment  does  not 
materially  narrow  the  water  way  within  the  width  it  has  for  navigation, 

*  Decree  reversed,  9  C  E.  Or.  455.  f  Cited  in  Pickert  v.  Jtidgefield  Park 
R.  Co.,  10  a  E,  Or.  323. 
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above  and  below  the  place  where  such  encroachment  exists,  and  does  not 
interfere  with  the  tow  path,  the  injury,  if  a  public  nuisance,  can  be  reme- 
died by  indictment ;  and  if  a  private  one,  and  the  complainants  claim  title 
to  the  land,  an  action  at  law  will  afford  sufficient  protection  and  relief. 


The  hearing  of  this  cause  was  had  upon  bill,  answer,  repli- 
cation and  proofs,  before  the  Vice-Chaucellor,  to  whom  the 
same  had  been  referred. 

Mr.  J.  F.  Randolph  and  Mr.  Vanatta,  for  complainants. 

Mr.  N.  Perry,  jun.,  and  Mr.  G.  N.  Abeel,  for  defendants. 

The  Vice-Chancellor. 

In  or  about  the  year  1830,  the  complainants  constructed 
their  canal  along  Commercial  dock,  in  the  then  town  of 
Newark.  The  course  of  the  Passaic  river  at  this  point  is 
not  far  from  southeast.  Nearly  parallel  with  the  river,  and 
several  hundred  feet  from  it  on  the  southwest,  was  an  ancient 
public  highway  called  River  street,  or  River  road.  The 
dock  and  land  between  the  road  and  the  river  belonged  to 
one  Jonathan  Cory.  Tlie  canal  was  constructed  between 
the  southwesterly  side  of  the  road  and  river,  but  precisely 
where,  with  reference  to  these  limits  as  they  then  existed, 
whether  wholly  on  Cory's  land  or  wholly  in  the  street,  or 
partly  on  his  land  and  partly  in  the  street,  is  a  controverted 
matter  in  the  cause. 

Soon  after  the  construction  of  the  canal,  Cory  entered  into 
an  agreement  with  the  company  respecting  a  basin  for  com- 
mercial purposes  in  connection  with  his  dock,  to  be  made  by 
him  on  his  land  opening  into  the  canal,  and  between  it  and 
the  river.  This  agreement  was  made  in  May,  1831.  The 
basin  was  to  be  one  hundred  and  thirty  feet  on  its  side  next 
the  river,  and  one  hundred  and  twenty  feet  from  it,  with  its 
sides  extending  about  two  hundred  and  forty  feet  to  the 
canal.  He  was  to  pay  $1000  for  the  privilege  of  making  it, 
which  sum  the  company  were  to  refund  if  they  failed  to  sup- 
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dly  water  sufficient  to  float  boats,  or,  if  it  became  necessary, 
wO  have  it  filled  up.  The  company  were  to  use  the  basin  for 
their  boats  free  of  charge,  and  Cory  to  maintain  its  sides  in 
good  order,  and  to  connect  it  with  the  canal  by  removing  the 
bank.  In  pursuance  of  this  agreement  the  basin  was  built, 
and  continued  to  be  more  or  less  used  by  Cory  and  his  assigns, 
in  common  with  the  company,  from  1831  to  1866. 

In  the  latter  year  the  defendants  had  become  owners  of  a 
tract  of  the  original  land  of  Cory,  including  the  basin.  On 
this  tract,  extending  from  the  river  to  the  canal,  they  had 
begun  the  erection  of  a  flour  mill  next  to  the  river,  and  were 
preparing  to  drive  piles  in  and  fill  up  the  basin  to  erect  on 
it  a  cooper  shop,  in  connection  with  their  mill,  in  the  rear  of 
it  and  adjoining  the  canal.  The  company  objected  in  the 
first  instance  to  the  taking  of  the  basin,  but  afterwards  con- 
sented to  it  up  to  their  line.  The  true  location  of  that  line 
became  then  the  subject  of  dispute,  and  is  the  subject  of  dis- 
pute in  this  cause.  Above  the  basin,  throngh  the  city  of 
Newark  to  the  foot  of  the  plane,  the  width  of  the  water  on 
the  surface  of  the  canal  was  about  twenty-six  feet.  The 
defendants  claimed  this  to  be  the  true  width  opposite  theii 
land,  and  asserted  that  their  title  extended  to  a  line  twenty- 
eix  feet  from  the  perpendicular  wail  on  the  opposite  or  south- 
westerly side.  The  company  claimed  title  to  a  line  forty -eight 
feet  from  such  wall,  leaving  dispute  a  strip  of  land  twenty- 
two  feet  in  width. 

On  the  27th  of  January,  1867,  the  company  exhibited  their 
bill  of  complaint,  upon  which  an  injunction  was  issued,  re- 
straining the  defendants  from  driving  piles  on  this  strip,  or 
otherwise  obstructing  the  company  in  its  use.  Upon  answer 
filed,  a  hearing  was  had,  and  on  the  6th  of  April,  1 867,  the 
injunction  was  dissolved.  The  suit  for  an  injunction  being 
continued,  voluminous  testimony  was  taken,  and  the  cause 
brought  to  hearing  on  the  pleadings  and  proofs. 

The  company  was  incorporated  in  1824.  Its  charter  au- 
thorized a  canal  connecting  the  waters  of  the  Delaware  with 
the  waters  of  the  Passaic.     A  supplement   passed  January 
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1828,  authorized  the  continuance  of  the  canal  to  the  waters 
of  the  Hudson,  with  the  proviso  that  the  canal  should  con- 
nect with  the  Passaic  at  the  village  of  Newark,  so  that  boate 
could  pass  from  it  to  the  river,  and  back.  The  original  char- 
ter enabled  the  company,  u23on  filing  with  the  Secretary  of 
State  a  survey  of  the  route,  to  enter  upon,  take  possession 
of,  and  use  all  lands  so  surveyed,  subject  to  compensation 
thereafter  to  be  made.  This  right  of  taking  lands  without 
compensation  first  made  was  withdrawn  by  the  supplement 
of  1828,  in  respect  to  the  continuation  of  the  work  to  Jersey 
City.  By  this  supplement  no  lands  could  be  taken,  except 
by  consent  of  the  owner,  before  appraisement  of  their  value, 
with  damages  and  payment  or  tender  of  the  amount.  But 
the  company  by  this  supplement  were  empowered  in  so  con- 
tinuing their  canal,  to  construct  it  through,  upon,  or  along 
any  street  in  Jersey  City  or  Newark,  and  by  so  doing  no 
payments  were  required.  In  such  case  the  width  of  the  land 
occupied  by  the  canal  and  its  tow  path  was  limited  to  thirty- 
two  feet. 

The  outlet  to,  or  connection  with  the  river,  required  by 
this  supplement,  was  made  a  short  distance  above  the  Com- 
mercial dock,  which  lay  between  the  outlet  and  Jersey  City. 
It  is  a  question  whether  the  canal  at  this  point  was  a  part  of 
the  original  work  or  of  the  continuation  authorized  by  the 
supplement.  The  complainants  insist  that  it  was  constructed 
under  the  act  of  1824,  and  as  a  part  of  the  original  work. 
That  the  land  taken  for  it,  and  on  which  it  was  actually 
made,  was  a  part  of  Cory's  land,  between  tlie  river  and  the 
road,  one  hundred  feet  or  thereabouts  from  the  latter,  and 
making  a  strip  forty-nine  feet  ten  inches  wide,  and  nine 
chains  and  forty  links  long.  These  measurements  are  ob- 
tained, not  from  deeds  or  paper  title  from  Cory  or  his  assigns 
— for  tiiese  they  do  not  claim  to  have  received — but  from 
field  notes  and  a  map  filed  in  May,  1828,  in  the  clerk's  office 
of  the  county  of  Essex,  showing  a  canal  route  at  that  point. 
They  do  not  claim  under  proceedings  subsequent  to  or  in 
pursuance  of  these  field  notes  and  map — ^which  proceedings 
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are  prescribed  by  both  charter  and  supplement — for  it  is  ad- 
mitted that  such  proceedings  were  not  had.  The  field  note& 
were  filed  to  be  used,  as  they  say,  if  Cory  should  not  give  his 
consent,  and  were  rendered  superfluous  for  purposes  of  title 
when  he  afterwards  consented.  They  allege  that  they  entered 
on  and  took  the  lands  described  in  the  notes  by  virtue  of  the 
original  act,  which  legalized  such  entry  and  taking  without 
previous  payment  or  consent.  That  such  entry  and  taking 
gave  them  title,  and  that  the  value  of  the  lands  was  given  or 
remitted  by  the  owner.  That  their  tow  path  was  at  first  on 
the  side  next  the  river,  and  when  their  land  was  disused  for 
that  purpose,  and  was  flowed  by  the  water  of  the  basin,  their 
title  to  it  was  in  no  wise  impaired. 

The  defendants,  on  tlie  contrary,  deny  that  the  canal  was 
constructed  of  the  width,  or  on  the  site  shown  by  the  field 
notes  and  map.  They  allege  that  it  was  constructed  in  River 
street,  as  it  existed  at  that  date,  and  as  it  still  is.  That  the 
work  was  done  in  pursuance  of  the  supplement  of  1828, 
passed  two  years  before,  and  thereby  limited  in  width  for  the 
♦'ater  way  and  tanks  to  thirty-two  feet.  That  the  present 
tow  path  is  in  River  street,  outside  of  a  railing  six  feet  from 
the  perpendicular  wall,  which  space  of  six  feet,  with  the  space 
occupied  by  the  water  way,  make  up  the  full  width  which 
the  complainants  are  lawfully  authorized  to  hold.  They 
allege  that  the  lines  of  River  street,  as  they  existed  in  1830, 
were  afterwards,  and  in  1855,  designated  and  fixed  by  com- 
missioners, lawfully  appointed  for  that  purpose  by  the 
authorities  of  the  city  of  Newark.  That  the  space  of  thirty- 
two  feet,  now  occupied  by  the  complainants,  is  within  the 
street  lines  so  defined,  and  that  the  title  of  defendants  extends 
by  their  deed  to  the  water  edge  of  the  canal. 

It  is  not  denied  by  the  complainants  that  the  canal  is  in 
part,  if  not  wholly,  within  River  street  so  defined.  But  they 
assert,  and  much  of  their  evidence  is  directed  to  prove,  that 
the  original  location  of  the  street  has  been  changed ;  that, 
in  1830,  it  ran  upon  a  bluff,  at  the  base  of  which,  and  some 
distance  from  the  lines  of  the  street,  their  canal  is  alleged  to 
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have  been  built ;  and  that,  by  the  cutting  down  of  the  bluff, 
the  course  and  position  of  the  street  were  shifted  nearer  to 
and  upon  the  canal. 

Whether  or  not  the  tow  path  was  at  first  on  the  river  side 
of  the  canal,  and  if  so,  for  how  long,  and  whether  or  not  the 
canal  was  built  upon  the  street,  are  questions  of  fact  in  regard 
to  which  many  witnesses  on  both  sides  have  testified.  As  to 
both  questions,  and  especially  the  location  of  the  canal  with 
reference  to  tiie  traveled  track  of  the  street,  there  is  a  direct 
conflict  of  testimony,  which  only  the  long  lapse  of  time  and 
the  great  changes  in  the  aspect  and  condition  of  the  street, 
can  satisfactorily  explain.  Cory  died  in  1837.  Captain 
Beach,  the  chief  engineer,  has  been  dead  many  years,  and 
after  diligent  search  among  his  papers,  nothing  has  been 
found  to  elucidate  the  facts.  The  original  field  notes  are 
lost.  Lorenzo  A.  Sykes  and  Arnold  G.  Mason,  witnesses  of 
the  complainants,  were  assisttmt  engineers,  and  are  relied 
on  to  prove  that  the  canal  was  constructed  on  the  Hues,  and 
of  the  width,  laid  down  by  the  field  notes  and  map  of  1828. 
They  speak  from  recollection,  and  think  that  it  was;  but 
their  testimony  is  marked  by  some  vagueness  and  uncertainty, 
and  hardly  amounts  to  determinate  proof.  Mason,  when 
cross-examined,  says  that  the  west  line  of  the  canal  at  this 
place  ran  directly  along  the  wagon  track  of  the  street,  and 
that  he  did  not  think  it  interfered  with  the  track,  except  at 
a  point  opposite  where  the  laud  of  the  defendants  now  is. 
This  does  not  show  the  route  to  have  conformed  to  that  of 
the  field  notes  and  map. 

The  foregoing  statement  sufficiently  exhibits  the  nature  of 
the  title  set  up  by  the  complainants,  and  the  dispute  in  which 
it  is  involved.  It  is  a  cont''ded  title,  open  to  reasonable 
doubt.  They  do  not  claim  by  prescription,  by  adverse  pos- 
session, or  by  a  lost  deed,  but  by  their  entry  and  taking  under 
the  special  authority  conferred  by  their  original  charter. 
They  do  not  claim  an  easement,  but  land.  Their  title,  if 
good,  can  be  enforced  by  an  action  of  ejectment.  The  ques- 
tions of  law  and  of  fact  which  this  title  involves,  are  specially 
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those  which  a  court  of  law  is  the  proper  tribunal  to  try. 
This  being  so,  what  jurisdiction  has  this  court  to  investigate 
and  determine  them?  It  is  said  that  the  occupation  of  the 
premises  by  the  defendants,  and  the  erection  thereon  of  their 
shop,  is  a  nuisance  which  tliis  court  will  restrain.  That  the 
canal  is  a  public  highway,  and  the  action  of  the  defendants 
an  interference  with  it  amounting  to  a  nuisance,  injurious 
to  the  public  at  large,  as  well  as  to  the  interests  of  its  owners. 
That  where  a  nuisance  exists,  such  as  this  court  will  restrain 
or  abate,  the  denial  of  the  complainant's  title  will  not  oust 
it  of  jurisdiction  to  examine  and  adjudicate  the  right. 

But  in  the  present  case,  the  fact  of  the  nuisance  is  denied, 
as  well  as  the  title  or  right.  The  principles  by  which  injuries 
or  wrongs  are  tested  in  their  character  as  nuisances,  for  the 
prevention  or  suppression  of  which  courts  of  equity  will  ad- 
minister injunctive  relief,  are  substantially  the  same,  whether 
such  nuisance  be  private  or  public.  In  either  case,  the 
familiar  rule  is,  that  to  authorize  or  justify  such  relief,  the 
injury  complained  of  must  be  such  as  the  courts  of  law  are 
unable  adequately  to  redress.  In  Stevens  v.  Erie  Railway 
Co.,  6  C.  E.  Green  259,  an  injunction  was  denied  by  this 
court,  because  ejectment  would  lie  and  an  action  for  mesne 
profits  would,  in  one  suit,  give  damages  for  the  detention. 
It  was  said  by  the  court,  that  injunctions  do  sometime  issue 
to  restrain  constantly  repeated  trespasses  requiring  a  con- 
tinued succession  of  suits,  but  not  where  ejectment  will  restore 
the  complainant  to  all  his  rights. 

In  the  two  cases  of  The  3Iorris  &  Essex  M.  Co.  v.  Prud- 
den,  5  C.  E.  Green  530,  and  Carlisle  v.  Cooper,  6  C.  E.  Green 
576,  the  authorities  and  principles  applicable  to  this  subject 
are  elaborately  reviewed  and  discussed.  In  the  former  case 
it  is  said,  that  "  the  remedy  by  indictment  being  so  efficacious, 
courts  of  equity  entertain  jurisdiction  over  public  nuisances 
with  great  reluctance,  and  where  an  ample  remedy  for  an 
invasion  of  the  public  right  by  indictment  exists,  a  court  of 
equity  will  not  interfere  by  injunction,  unless  in  a  case  of 
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pressing  necessity  to  relieve  the  public  travel  from  immediate 
and  serious  inconvenience."  In  the  latter  case  it  is  said,  that 
^' the  jurisdiction  of  courts  of  equity  over  the  subject  of  nuis- 
ance is  not  an  original  jurisdiction.  It  does  not  arise  from  the 
fact  that  a  nuisance  exists,  but  results  from  the  circumstance 
that  the  equitable  power  of  the  court  is  necessary  to  protect 
the  party  from  an  injury  for  which  no  adequate  redress  can 
be  obtained  by  an  action  at  law.  As  a  condition  to  the 
exercise  of  that  power,  it  is  essential  that  the  right  shall  be 
clearly  established,  or  that  it  should  have  been  previously 
determined  by  the  action  of  the  ordinary  tribunals  for  the 
adjudication  of  the  rights  of  the  parties,  and  the  injury  must 
be  such  in  its  nature  and  extent  as  to  call  for  the  interposition 
of  a  court  of  equity." 

The  defendants  having  taken  possession  of  the  premises, 
driven  piles  on  it,  and  erected  their  shop,  the  bill  prays  a 
decree  and  perpetual  injunction  that  the  obstruction  be 
removed,  and  the  complainants  quieted  in  the  peaceful  and 
lawful  possession.  The  canal  at  this  point  has  not  been  nar- 
rowed within  the  width  which,  as  before  stated,  it  has  above, 
through  the  city,  to  the  base  of  the  inclined  plane.  The  line 
of  the  water  edge  along  the  shop  and  land  occupied  by  the 
defendants,  is  a  continuation  of  that  directly  above  and  below. 
The  use  of  the  canal  as  a  public  highway  is  there  as  free  and 
advantageous  as  it  is  immediately  above  and  below.  The  tow 
path  is  on  the  southwesterly  side,  and  in  the  street,  and  from 
the  necessity  of  the  case,  could  not  be  on  the  side  next  the 
river.  That  side  is  the  berme  bank,  the  uses  and  value  of 
which  are  stated  by  the  then  president  of  the  company,  Mr. 
Talcot,  who  was  examined  as  a  witness.  "  It  forms,"  he  says, 
"  the  canal,  and  holds  the  water ;  it  is  a  hitching-place  for 
boats  when  not  in  motion ;  forms  a  place  for  boatmen  and 
canal  repairers  to  walk  along  the  canal;  may  be  used  to  widen 
the  canal,  the  water-way,  if  necessary ;  is  of  use  to  keep  nuis- 
ances from  the  canal ;  is  a  place  to  load  and  unload  cargoes ; 
is  a  place  to  pass  to  and  from,  to  keep  the  canal  in  order  and 
repair  when  necessary." 
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The  manner  in  which  adjacent  owners  occupy  their  lands  on 
each  side  of  the  premises  in  dispute,  would  necessarily  prevent 
or  impede  the  occupation  by  the  company  of  a  berme  bank  for 
some  of  the  purposes  stated  by  the  witness.  Others  of  these 
purposes  are  not  defeated  by  the  defendants'  occupation.  But 
taking  their  character  and  value  to  be  as  he  states,  they  are  not 
such  as  to  demand  a  different  or  more  efficient  protection  than 
courts  of  law  are  competent  to  give. 

There  is  nothing  in  these  views  at  variance  with  the  opin- 
ion expressed  by  the  court  when  the  injunction  was  dissolved. 
The  general  reference  in  the  opinion  to  obstructions  as  a  nuis- 
ance, applies  only  to  the  allegations  of  the  bill  and  affidavits. 
Whether  an  obstruction  is  a  nuisance,  such  as  equity  will  pre- 
vent by  injunction,  depends  obviously  on  its  nature  and  extent; 
how  far  it  stops  or  impedes  navigation.  What  that  nature  and 
extent  were,  did  not  then  appear,  as  they  have  since  been  dis- 
closed by  the  proofs. 

Upon  the  ground  that  the  complainants'  title  should  be 
settled  at  law,  and  the  ground  that  the  injury  complained  of 
can  be  there  adequately  redressed,  I  am  of  opinion,  and  do- 
respectfully  advise,  that  the  relief  prayed  for  should  be  denied, 
and  the  bill  of  complaint  dismissed,  with  costs. 


Morris  vs.  Taylor  and  others.* 

1.  To  support  the  defence  of  usury,  the  evidence  must  be  clear  and  cogent. 

2.  The  act  of  April  12th,  1864,  respecting  usury,  does  not  do  away  with 
the  forfeiture,  though  it  lessens  the  severity  of  the  penalty.  The  same 
strictness  of  proof  is  required  since  the  act  as  before. 

3.  Tlie  fact  of  usury  being  exclusively  within  the  knowledge  of  the 
parties,  and  their  testimony  respecting  it  conflicting,  each  testifying  from 
recollection,  and  without  any  book  of  account  or  other  record  of  tlieir  mu- 
tual dealings  resulting  in  the  mortgages  alleged  to  be  usurious ;  and  neither 
being  able  to  give  a  satisfoctory  statement  of  the  various  payments,  loans, 
or  securities  included  in  the  mortgages ;  held,  that  the  usury  was  not  estab- 
lished by  the  proofs. 

Cited  in  Hannas  t.  Hawk,  9  C.  E.  Gr.  126. 
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4.  Where  notes  on  which  illegal  interest  had  been  reserved  are  included' 
in  a  settlement  of  what  is  due  between  the  parties,  and  a  mortgage  given 
upon  a  new  agreement  for  the  amount,  the  usurious  taint  will  be  extin- 
guished. 

The  cause  was  argued  upon  the  pleadings  and  proofs, 
before  the  Vice-Chancellor,  to  whom  the  same  had  beeni 
referred. 

Mr.  J.  J.  Ely,  for  complainant. 

Mr.  W.  IT.  Vredenburgh,  for  defendants. 

The  Vice-Chancelloe. 

The  bill  is  filed  to  foreclose  two  mortgages,  made  by  Tay- 
lor and  wife,  the  defendants,  to  Morris,  the  complainant. 
The  first  is  dated  August  26th,  1867  ;  the  second,  April  13th, 
1869.  Each  mortgage  is  for  $2000,  with  interest.  The 
defence  set  up  in  the  answer  of  Taylor  is,  that  both  mort- 
gages are  usurious ;  that  he  did  not  receive  for  either  mortgage 
the  sum  it  was  given  to  secure,  but  for  the  first  only  $1746.10^ 
and  for  the  second  only  $1590. 

The  facts  in  regard  to  the  true  consideration  of  the  mort- 
gages are  exclusively  within  the  knowledge  of  the  parties,  and 
both  have  testified  as  witnesses.  They  contradicted  each 
other  in  direct  and  irreconcilable  terms. 

Prior  to  the  giving  of  each  mortgage,  there  had  been 
mutual  dealings  between  them,  covering  considerable  time^ 
and  involving  the  particulars  of  cash  loans,  checks,  and  notes, 
of  which  each  speaks  from  recollection,  and  without  any  book 
of  account  or  regular  record  made  of  the  transactions  as  they 
occurred. 

These  dealings  resulted  successively  in  the  two  mortgages 
in  question,  though  neither  is  able  to  state,  with  clearness 
and  certainty,  what  items  were  included,  or  how  the  amount 
of  each  was  made  up.  The  loose  manner  in  wiiich  their 
dealings  were  conducted,  is  sufficient  to  account  for  some  of 
the  confusion  and  inaccuracies  apparent  in  the  statements  of 
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both,  but  not  for  the  direct  conflict  which  their  testimony 
exhibits.  Upon  carefully  considering  the  proofs,  I  am  by  no 
means  free  from  suspicion  and  doubt  as  to  the  second  mort- 
gage, but  cannot,  upon  the  whole,  regard  the  evidence  as 
sufficient  to  justify  the  conclusion  that  either  is  usurious,  still 
less  to  enable  me  to  say  what  amount,  if  any,  was  usuriously 
reserved.  To  maintain  this  defence,  the  evidence  must  be 
clear  and  cogent.  The  burden  of  proof  is  on  the  party  setting 
it  up.  These  familiar  rules  have  been  repeatedly  laid  down 
by  the  courts  of  this  state. 

In  BroJashy  v.  Miller,  4  Halst.  Ch.  790,  Justice  Potts, 
delivering  the  opinion  of  the  Court  of  Appeals,  says  :  "  Usury 
should  be  strictly  proved.  It  is  not  sufficient  for  the  party 
who  sets  it  "up  to  make  out  a  p'obable  case.  We  cannot 
undertake  to  guess  away  men's  riglits  upon  vague  or  doubtful 
testimony." 

In  N.  J.  Patent  Tanning  Co.  v.  Turner,  1  McCarier  326, 
Chancellor  Green  says:  "It  is  not  enough  that  the  cir- 
cumstances proved  render  it  highly  probable  that  the  trans- 
action was  usurious.  The  usury  must  be  proved,  not  left  to 
conjecture." 

In  Barcalow  v.  Sanderson,  2  C.  E.  Green  464,  Justice 
Elmer,  delivering  the  opinion  of  the  Court  of  Appeals,  says : 
"While  it  is  the  duty  of  the  court  to  maintain  the  law 
against  usury,  and  carefully  to  prevent  its  evasion  by  any 
shift,  covin,  device,  contrivance,  or  deceit,  we  are  not  called 
on  to  enforce  its  severe  penalties,  without  evidence  entirely 
satisftictory  and  free  from  doubt." 

In  Conover  v.  Van  Mater,  3  C.  E.  Green  481,  arising 
after  the  supplement  to  the  act  respecting  usury,  approved 
April  12th,  1864,  it  was  held  that  while  that  act  lessened  the 
severity  of  the  penalty,  it  still  worked  a  forfeiture,  and  that 
the  same  rule  of  evidence  must  still  apply  to  such  a  defence, 
as  had  always,  both  at  law  and  in  equity,  been  adopted  in 
case  of  penalties. 

In    the   present   case,   Taylor   testifies   that   for    the   first 
mortgage  he  received   two  checks,  one  for   $1000,  and  an- 
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Other  for  $746.10 ;  and  that  these  formed  the  whole  consider- 
ation he  ever  received  for  it.  Morris  denies  this,  and  says 
that  when  the  mortgage  was  given,  they  had  a  settlement  of 
their  dealings ;  that  Taylor  owed  him  borrowed  money  ;  and 
that  the  two  checks  were  given  for  the  difference  between  what 
he  owed  and  the  amount  of  the  mortgage.  He  swears  that 
he  did  not  keep  back  any  part  of  the  difference  between  the 
amount  of  the  checks  and  the  amount  of  the  mortgage,  and 
that  he  received  nothing  in  any  way  as  a  bonus.  Taylor,  on 
the  contrary,  swears  that  he  never,  in  any  way,  received  from 
Morris  the  difference  between  the  checks  and  the  mortgage  ; 
but,  while  admitting  that  he  had  money  dealings  with  him 
before  the  giving  of  the  mortgage,  says  that  he  then  owed 
him  nothing  but  a  note,  which  he  thinks  was  for  $400,  and 
which  he  afterwards  paid  and  took  up.  Morris  testifies  that 
the  difference  was  for  money  previously  lent,  not  by  check, 
but  in  cash.  He  kept  no  book  account  of  it,  and  cannot 
give  the  items ;  but  swears,  positively,  that  he  lent  him  the 
money,  and,  as  near  as  he  can  recollect,  within  a  month  be- 
fore the  mortgage;  that  Taylor  had  the  money  at  two  or 
three  different  times,  of  which  $100  was  had  at  one  time; 
and  that  they  afterwards  figured  up  what  was  owing,  and  he 
gave  the  check  for  the  balance. 

Taylor  does  not  deny  that  Morris  lent  him  money  prior 
to  the  first  mortgage,  but  says  that  he  lent  him  none  out  of 
his  pocket,  nor  without  taking  something  to  show  for  it. 
To  prove  that  Taylor  w^as  wrong  in  this,  one  Jacob  W.  Buck 
was  produced,  and  testified  that  in  1866  or  1867,  he  saw 
Morris  let  Taylor  have  money — more  than  one  bill,  but 
could  not  say  how  many.  He  says  it  was  at  the  time  Taylor 
was  building.  It  appears  from  Taylor's  testimony,  that 
he  was  building  during  the  season  when  this  mortgage  was 
given.  The  testimony  of  Buck  corroborates  the  story  of 
Morris. 

A  further  corroboration  is  found  in  the  testimony  of  one 
James  Dan  by,  who  says,  that  in  the  fall  of  1867,  at  his  mill, 
he  had  a  conversation  with  Taylor  about  his  getting  money 
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from  Morris,  and  that  Taylor  then  told  him  that  he  had  got 
$2000  from  Morris,  on  bond  and  mortgage,  and  that  he  had 
charo;ed  him  nothing  for  it 

It  is  unnecessary  to  review  the  evidence  in  detail.  I  am 
satisfied  that  Taylor  is  wrong  in  saying  that  $1746.10  was 
the  whole  consideration  of  this  mortgage,  and  think  the 
weight  of  the  evidence  to  be,  that  he  received  the  full 
amount  named  in  it.  It  was  given  in  August,  1867.  Sev- 
eral years  afterwards,  when  numerous  other  transactions 
had  intervened,  quite  likely  to  produce  confusion  and 
uncertainty  in  his  mind  as  to  the  items  of  them,  and  still 
more  as  to  what  had  previously  occurred,  he  attempted  to 
give  from  his  memory,  or  by  the  aid  of  his  bank  book,  the 
particulars  that  made  up  this  mortgage.  It  is  not  neces- 
sary to  question  his  veracity,  but  his  testimony  is  not  such 
as  to  inspire  confidence  in  its  accuracy,  and  is  contradicted 
by  his  statements  at  the  time.  The  probable  erroneousness 
of  what  he  says  of  tlie  first  mortgage,  impairs  confidence  in 
what  he  says  of  the  second.  As  to  the  latter  mortgage, 
there  is  more  room  for  doubt  than  as  to  the  first.  I  am 
satisfied  that  Taylor  received  more  for  it  than  the  $1590, 
which  he  names.  But  that  he  received  the  whole  of  the 
$2000  it  was  given  for,  may  well  be  doubted.  The  testimony 
of  Morris  in  regard  to  it,  is  unsatisfactory  and  fairly  open  to 
criticism.  But  the  same  is  true  of  the  testimony  of  Taylor. 
Much  of  the  testimony  of  both  relates  to  this  mortgage. 
What  I  have  before  said  of  the  character  of  their  mutual 
dealings,  the  loose  way  in  which  they  were  conducted,  and 
the  evident  inability  of  either  party  to  give  the  true  and  full 
particulars,  is  more  applicable  to  this  mortgage  than  to  the 
first. 

Morris  says,  in  substance,  that  when  it  was  given,  a  set- 
tlement was  made  between  him  and  Taylor,  and  that  what 
he  then  owed  him  on  outstanding  notes,  and  for  borrowed 
money,  together  with  the  check  for  $600  then  given,  made 
up  $2000.     But    he   cannot    give   items,  and   speaks   with 
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vagueness  of  dates  and  amounts.  Tliey  differ  as  to  what 
securities  were  included  in  it — a  note  for  $150  being  alleged 
by  Morris  to  have  been  included,  and  denied  by  Taylor.  It 
seems  to  me  probable,  from  the  evidence,  that  this  note  was 
included  and  forms  part  of  the  true  consideration. 

It  is  quite  obvious  that  in  so  many  different  money  trans- 
actions as  are  shown  to  have  occurred  between  the  parties, 
and  following  which  these  mortgages  were  given,  illegal  re- 
servations might  easily  have  been  made  that  cannot  now  be 
established  by  proofs.  There  is  good  ground  to  suspect  that 
such  reservations  were  made.  Morris'  story  is,  that  the 
second  mortgage  was  upon  a  settlement  in  discharge  of  out- 
standing notes,  and  for  money  due  as  well  as  for  money  then 
paid. 

Assuming  that  these  notes,  or  some  of  them,  were  usurious, 
as  Taylor  in  his  answer  and  testimony  alleges,  the  effect  of 
a  new  security  given  in  renewal  or  discharge  of  them,  upon 
a  settlement  and  new  agreement  between  the  parties,  would 
be  to  wipe  out  the  usurious  taint.  State  Bank  of  Elizabeth 
V.  Ayres,  2  Halst.  130;  Hoyt  v.  Bridgewater  Copper  Min- 
ing Co.,  2  Hald.  Ch.  253;  De  Wolf  v.  Johnson,  10  Wheat. 
367. 

If  the  story  of  Morris  be  true,  the  alleged  illegal  reserva- 
tions of  $110,  on  these  notes,  would  be  cured  by  the  subse- 
quent agreement  and  mortgage. 

Upon  the  whole  evidence,  tried  by  the  settled  rules  to 
which  it  must  be  subjected,  the  defence  in  this  case  has  not, 
in  my  judgment,  been  maintained.  The  defendant  may  not 
have  received  the  full  sums  named  in  the  mortgages,  but 
that  he  did  not,  must  appear  beyond  reasonable  doubt. 
"While  the  transactions  were  fresh,  he  declared,  under  his 
own  hand  and  seal,  that  he  had  received  them.  He  cannot 
now  ask  this  court  to  declare  to  the  contrary,  except  upon 
evidence  that  admits  of  no  other  probable  conclusion.  Each 
party  testifies  for  his  own  interest ;  but  the  defendant  is  im- 
peaching his  own  solemn  obligations,  and  denying  the  truth 
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of  his  former  statements  and  acts.  To  prevail,  he  must  leave 
no  serious  misgivings  in  the  mind  of  the  court,  as  to  his  latest 
statements  being  the  true  ones. 

I  must  advise  a  decree  in  accordance  with  the  above.* 


Ackens  vs.  Winston  and  others. 

1.  Where  the  bond  and  mortgage  call  for  interest,  without  naming  the 
rate,  tlie  rate  fixed  by  the  law  at  the  date  of  the  instruments  will  be  charge- 
able. 

2.  Where  the  mortgage  is  recorded  in  full,  and  provides  for  the  payment 
of  interest  during  the  ten  years,  at  the  end  of  which  the  balance  of  prin- 
cipal is  to  be  paid,  without  saying  how  often  during  such  time,  a  purchaser 
of  the  mortgaged  premises  has  notice  from  the  record  that  some  periodical 
payments  of  interest  were  intended,  and  the  fact  that  these  payments  were 
to  be  yearly,  may  be  proved  so  as  to  bind  him. 

3.  Such  proof  does  not  contradict  or  alter  the  terms  of  the  instruments, 
or  tlieir  expressed  meaning,  but  supplies  their  obvious  omissions  and  cor- 
rects their  ambiguities,  subject  to  which  the  purchaser  bought. 

4.  It  appearing  that  yearly  payments  were  intended,  held  that  this  should 
be  decreed  to  be  the  true  construction  of  the  mortgage,  and  that  the  com- 
plainant was  entitled  to  recover  the  interest  for  each  year  remaining  un- 
paid, and,  under  the  circumstances  of  the  case,  the  costs  of  the  suit. 

5.  Where  the  mortgage  in  such  case  provided  that  in  default  of  payment 
of  interest  within  sixty  days  after  the  same  became  due,  the  whole  prin- 
cipal should  be  immediately  due,  the  payment  of  such  principal  was  not 
enforced,  because  the  conditions  on  which  immediate  payment  depended 
were  not  stated  with  sufficient  explicitness.  The  true  interpretation  and 
construction  of  the  conditions  being  settled,  they  may  be  operative  as  to 
the  future,  but  not  as  to  the  past. 


The  bill  in  this  cause  was  filed  to  foreclose  a  mortgage  for 
$2500,  dated  July  24th,  1865,  made  by  Murphy  and  wife  to 
Ackens,  to  secure  part  of  the  purchase  money  of  land  in  the 
county  of  Morris,  conveyed  by  Ackens  to  Murphy.  The 
controversy  grows  out  of  the  provisions  of  the  mortgage  and 
the  bond,  respecting  the  rate  of  interest  and  the  time  when 
interest  is  payable. 

*  Decree  affirmed,  post  606. 
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The  condition  of  the  bond  is  in  these  words  :  "  $2500  ac- 
cording to  a  mortgage  of  even  date  with  this,  lawful  money 
aforesaid ;  five  hundred  in  five  years  from  the  first  of  April 
next,  and  the  balance  in  ten  years  from  the  first  of  April 
next ;  the  whole  sum  to  come  due  if  the  interest  is  not  paid 
within  sixty  days  from  the  time  it  is  due,  at  any  time  in  tlie 
ten  years,  with  interest  for  the  same,  at  the  rate  of  lawful 
per  cent,  per  annum,  interest  to  commence  from  the  first  of 
April  next." 

The  proviso  of  the  mortgage  is  for  the  payment  of  $2500, 
as  follows,  viz. :  "  Five  hundred  dollars  in  five  years  from  the 
first  of  April  next,  and  the  balance  in  ten  years  from  the 
first  of  April  next,  interest  to  commence  on  the  first  of  April 
next,  A.  D.  1866,  on  the  whole  sum ;  and  it  is  agreed  by 
both  parties  that  if  the  said  Murphy  does  not  pay  the  inter- 
est within  sixty  days  from  the  time  it  becomes  due,  at  any 
time  during  the  ten  years,  then  the  whole  sum  becomes  due, 
both  principal  and  interest,  and  may  be  prosecuted  at  any 
time  tiie  holder  sees  fit  so  to  do,  according  to  a  bond  bearing 
even  date  herewith." 

The  mortgage  was  recorded  in  full  in  the  clerk's  office  of 
Morris  county,  August  26th,  1865.  Murphy  and  wife  con- 
veyed the  mortgaged  premises  March  6th,  1869,  to  Joseph 
and  James  C.  Blake,  Mdio,  with  their  wives,  conveyed  on  the 
same  day  to  the  defendant,  Winston. 

The  interest  claimed  to  be  due  for  the  year  ending  April 
1st,  1870,  not  being  paid  within  sixty  days,  or  at  any  time 
thereafter,  the  bill  was  filed,  alleging  that  the  bond  and  mort- 
gage were  intended  by  the  parties  to  call  for  interest,  payable 
yearly  at  the  rate  of  six  per  cent.,  and  praying  tliat  they  be 
reformed  so  as  to  express  sucli  agreement,  and  that  the  whole 
principal  of  $2500  be  decreed  to  be  paid,  with  interest,  by 
reason  of  the  non-payment  of  the  year's  interest  for  more  than 
sixty  days  after  the  same  became  due. 

The  cause  was  heard  upon  the  pleadings  and  proofs  before 
the  Vice-Chancellor,  to  whom  the  same  had  been  referred. 

Vol.  VII.  2  e 
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Mr.  F.  A.  Demott,  for  complainant. 

Jifr.  F.  G.  Burnham,  for  defendant. 

The  Yice-Chancellor. 

It  clearly  appears  from  the  evidence,  a/id  was  admitted  on 
the  argument,  that  the  intention  of  the  parties  to  the  mort- 
gage was  that  interest  should  be  payable  yearly,  and  at  the 
rate  of  six  per  cent,  per  annum.  The  scrivener  who  drew  the 
papers  testified  that  he  was  instructed  by  Murphy  and  by 
Ackens  to  insert  in  them  provisions  to  that  effect,  and  that  he 
thought  he  had  done  so. 

It  was  also  admitted  that  the  defendant,  Winston,  had  no 
notice  of  this  intention  of  the  parties,  except  so  far  as  he  is 
chargeable  with  it  by  the  record  of  tlie  mortgage. 

I  see  no  difficulty  as  to  the  rate  of  interest.  At  the  date  of 
the  mortgage,  the  lawful  rate  in  that  county  was  six  per  cent. 
The  bond  calls  for  interest  at  the  rate  of  lawful  per  cent.,  and 
the  mortgage  for  interest  from  the  first  of  April  next  after  the 
date.  The  law  fixes  the  rate ;  and  the  omission  of  the  parties 
to  name  it  cannot  affect  the  complainant's  right  to  recover  at 
that  rate  against  the  mortgagor  or  his  assigns. 

As  to  the  time  when  interest  is  payable,  it  is  clear  from 
the  terms  of  the  mortgage  that  it  was  to  be  paid  before  the 
expiration  of  the  ten  years.  Tiiis  is  not  by  implication,  but 
by  express  statement.  The  language  is  "within  sixty  days 
from  the  time  it  becomes  due  at  any  time  during  the  ten 
years." 

The  language  is  sufficient  to  notify  the  defendant,  who  pur- 
chased subject  to  the  mortgage,  that  periodical  payments  of 
some  kind  were  intended,  and  to  put  him  on  inquiry  as  to 
what  such  periods  were.  He  cannot,  it  is  true,  be  affected 
by  a  reformation  of  the  instruments  which  substantially 
changes  their  terms  and  alters  their  effect,  however  proper 
such  a  reformation  may  be  as  between  the  parties  to  the  in- 
struments, but  he  is  subject  to  the  agreement  contained  in 
the  mortgage,  and  to  such  construction  and  interpretation  of 
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it  as  its  obvious  omissions  or  ambiguities  may  require.  The 
evidence  shows  that  yearly  payments  were  intended.  The  pre- 
vailing usage  as  to  mortgage  debts  is  to  pay  interest  as  often, 
at  least,  as  once  a  year.  This  is  the  true  construction  of  the 
mortgage,  and  must  be  so  decreed.  It  does  not  contradict  or 
alter  its  terms,  but  settles  its  meaning  and  operation  in  accord- 
ance with  the  proofs,  in  accordance  with  the  inference  the 
defendant  might  reasonably  have  drawn  from  it,  and  in  ac- 
cordance with  the  information  he  might  easily  have  acquired. 
Under  these  circumstances  the  complainant  is  entitled  to 
recover  the  interest  for  each  year  remaining  unpaid,  together 
with  his  costs  of  suit. 

The  stipulation  that,  in  default  of  payment  of  interest  within 
sixty  days  after  the  same  becoming  due,  the  whole  principal 
shall  be  payable,  cannot  be  enforced  in  this  suit.  This  is  so, 
not  because  the  stipulation  works  a  forfeiture  which  equity 
does  not  favor,  but  because  the  immediate  payment  of  the 
whole  principal  is  declared  in  the  mortgage  to  be  dependent 
on  conditions,  and  these  conditions  are  not  expressed  with 
such  explicitness  and  certainty  as  to  entitle  the  complainant 
now  to  the  aid  of  this  court  in  enforcing  them.  The  true 
meaning  being  now  settled,  the  conditions  may  be  operative 
as  to  the  future,  but  not  as  to  the  past. 

I  respectfully  advise  a  decree  in  pursuance  of  the  above. 


Shields  vs.  Lozear.    Lozeae  vs.  Shields. 

1.  The  defence  of  incapacity  to  contract— AeW,  in  this  case,  to  be  unsup- 
ported  by  the  proofs. 

2.  Tender  of  the  amount  due  on  the  mortgage,  after  its  maturity  and 
acceptance  refused  by  the  mortgagee  in  possession— AeW,  in  this  case,  on 
bill  to  redeem,  to  entitle  the  complainant  to  a  decree  with  costs. 

3.  The  effect  of  a  tender  lawfully  made  is  to  discharge  the  debtor  from 
subsequent  interest  and  costs.  But,  to  have  this  effect,  the  amount  tendered 
must  be  kept  in  readiness,  and,  on  bill  to  redeem,  or  on  plea  or  answer 
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setting  up  tender,  the  money  must  be  paid  into  court.     No  less  strictness  is 
required  in  such  cases  in  equity  than  at  law. 

4.  Difference  among  the  authorities  as  to  the  meaning  of  the  term 
"  readiness  to  pay." 

5.  The  mortgagee  in  possession  held  to  account  for  rents,  at  the  rate 
agreed  on  between  the  parties  during  the  year  prior  to  the  maturity  of  the 
mortgage. 


The  two  causes  were  argued  together,  upon  the  pleadings 
and  proofs,  before  the  Vice-Chaneellor,  to  whom  the  same 
had  been  referred. 

Mr.  Vanatta,  for  complainant. 

3Ir.  J.  G.  Shipman,  for  defendant. 

The  Vice-chancellor. 

On  the  9th  of  April,  1867,  Samuel  M.  Lozear  and  wife 
conveyed  their  dwelling-house  and  lot,  in  Hackettstown,  to 
Thomas  Shields,  jun.,  for  $7000,  and  for  part  of  the  price 
took  back  a  mortgage  for  $4000,  payable  on  the  1st  day  of 
April,  1868.  He  then  took  a  lease  for  the  term  ending  on 
the  last  named  day :  the  rent  being  the  interest,  at  seven 
per  cent,  yearly  on  the  price,  together  with  the  payment  of 
the  taxes  and  water  rents,  when  due.  A  year's  interest,  to 
accrue  on  the  mortgage,  was  then  credited  in  advance  on  the 
bond,  and  the  balance  of  the  price  was  secured  hy  promis- 
sory notes,  without  interest,  and  payable  at  the  end  of  the 
term  in  the  lease. 

On  the  1st  day  of  April,  1868,  Shields  failed  to  make 
tender  of  the  principal  of  the  mortgage,  but  afterwards 
made  tender  of  it,  and  of  the  interest  accrued.  Its  accept- 
ance was  refused  by  Lozear,  when  Shields  brought  an  action 
of  ejectment,  in  the  Supreme  Court,  for  the  possession  of  the 
premises,  by  virtue  of  his  deed.  In  this  action  the  mort- 
gage was  set  up  in  defence,  and  judgment  given  in  that 
court  for  defendant,  and  by  the  Court  of  Errors  affirmed,  on 
the  ground  that  tender   made  after  day  of  payment  named 
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in  the  bond,  did  not  terminate  or  extinguish  the  defendant's 
right  to  hold  under  the  mortgage. 

A  bill  to  redeem  was  then  filed  by  Shields,  and  an  answer 
and  cross-bill  by  Lozear.  His  answer  and  cross-bill  set  up 
his  incapacity  to  contract.  They  allege  that  from  July,  1864, 
to  March,  1868,  he  was  deprived  of  his  reason,  his  judgment, 
and  his  will,  to  such  an  extent  as  to  disable  him  from  execu- 
ting a  contract  or  deed,  or  making  sale  of  his  land.  The 
object  of  the  cross-bill  is  to  have  the  sale  and  conveyance  an- 
nulled, and  the  deed,  mortgage,  and  other  papers  growing  out 
of  the  transactions,  decreed  to  be  void.  The  two  causes 
were  argued  together. 

At  the  time  of  the  transactions,  Lozear  was  a  blacksmith, 
working  at  his  trade ;  was  turned  of  middle  life ;  industrious 
and  active,  and  a  member   of   the  Methodist  Church.      A 
difficulty  with  a  fellow  member  of  the  church  in   1864,  is 
shown  to  have  excited  and  disturbed   him.      His  tempera- 
ment  is  proved  to  have  been   irritable   and  nervous.      He 
talked  of  selling  his  place  and  moving  away.     The  premises 
where  he   lived   adjoined   those   of    Siiields,    who,  on   that 
account,    was   desirous   to   buy.      In    1865,  or   thereabouts, 
they  had  negotiated   for  a  sale.      Lozear  then   offered    the 
property  to  Shields  for  $5500,  which  was  agreed  to  be  given, 
.  but  no  writing  was  signed  ;    and   Lozear  afterwards  stating 
that  his  wife  was  unwilling  to  give  up  the  property  without 
$500    more    being    paid   for    it,    the    matter    was    dropped. 
Shortly  prior  to  the  17th  of  September,  1866,  he  was  offered 
by  Caleb  H.  Valentine  $2000  for  the  vacant  part  of  the 
property,  which   offer   he  declined,  assigning    as  the  reason 
that  he  wanted  to  sell  the  whole  and  move  on  a  farm.     He 
offered  to  take  $7000  for  the  whole.     This  was  the  price  he 
had  fixed  upon  and  was  then  seeking  to  get.     He  talked  of 
it  with   Andrew  J.  Winter,  who  worked  with  him  daily  in 
his  shop,  and  offered  him  $50  to    find    a    purchaser  at  that 
price.     He  said  to  this  witness  on  quitting  work  at  the  end 
of  the  day,  that  he  was  going  to  see  Shields  and    give  him 
the  refusal  of  the  property,  and  if  he  didn't  take  it  he  had 
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another  man  who  would.  The  next  morning  he  told  Winter 
he  had  sold  it  to  Shields,  and  gave  him  the  particulars  of 
the  bargain.  On  the  evening  of  the  17th  of  September, 
1866,  he  did  go  to  Shields,  who  did  not  expect  him,  and  had 
no  notice  of  his  coming.  He  told  him  he  had  come  to  sell 
the  property;  that  his  folks  had  talked  the  matter  over  and 
were  perfectly  willing,  provided  he  got  his  price ;  that  $7000 
was  the  lowest ;  that  he  would  have  an  article  drawn  and 
take  money  on  it.  The  terms  of  payment  were  then  agreed 
on  and  the  bargain  concluded.  Col.  Valentine,  who  was 
sitting  on  the  porch  of  the  store,  was  called  in  and  asked  to 
draw  the  agreement,  which  he  did.  It  was  read  over  by 
him  to  Lozear,  who  signed  it,  and  received  $50  on  account 
of  the  price.  The  agreement  called  for  the  delivery  of  the 
deed  on  the  1st  of  April  then  next,  a  mortgage  for  $4000, 
and  approved  notes  for  the  balance.  Several  weeks  after 
the  agreement,  Lozear  took  to  Col.  Valentine  two  deeds 
describing  the  property,  and  asked  him  to  draw  the  convey- 
ance to  Shields ;  told  him  that  his  wife  was  becoming  dissat- 
isfied with  the  sale ;  that  he  wanted  the  deed  executed  before 
trouble  arose,  and  would  try  to  get  Siiields  to  close  it  at  once. 
Col.  Valentine  accordingly  took  up  the  deed  to  be  signed  by 
Mrs.  Lozear,  who  refused.  On  the  9th  of  April,  1867,  the 
papers  were  executed,  as  stated  above.  The  lease  was  then 
given  at  Lozear's  request.  During  1866-'67-'68,  he  worked 
regularly  at  his  trade,  with  occasional  interruptions  when  sick, 
kept  his  accounts,  collected  his  bills,  and  settled  with  his  cus- 
tomers. He  several  times  told  Winter  of  the  discontent  of 
his  wife,  and  once  that  his  family  wanted  him  to  plead  crazy 
to  hold  on  to  the  property. 

It  is  unnecessary  to  review,  or  even  to  refer  to  the  evi- 
dence of  the  numerous  witnesses  whose  testimony  has  been 
taken.  The  price  of  the  property  is  shown  to  have  been 
ample.  His  intelligence  and  capacity  are  attested  by  his 
neighbors  and  acquaintances,  who  saw  him  frequently,  did 
business  with  him,  and  had  the  best  opportunities  of  judging. 
Eccentric  and  excited   conduct   has  been  shown,  and  much 
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has  been  attempted  to  be  made  of  the  difficulty  with  a  fellow 
member  of  the  church,  which  is  alleged  to  have  unsettled 
his  mind.  To  this  difficulty  great  importance  has  been  at- 
tached by  his  wife  and  some  of  his  family.  But  I  think  it 
manifest  from  the  proofs,  that  not  to  that  cause,  but  to 
their  dissatisfaction  with  the  sale,  engendering  in  their  minds 
the  notion,  and  perhaps  the  honest  conviction,  of  his  mental 
unsoundness,  must  be  attributed  the  opinions  on  this  subject, 
which  they  and  some  of  the  witnesses  have  expressed. 

I  am  of  opinion  that  the  defence  is  unsupported  by  the 
evidence,  and  that  the  cross-bill  should  be  dismissed  with 
costs. 

By  a  mistake  of  the  complainant  as  to  the  true  time  of 
payment,  he  failed  to  make  tender  of  the  principal  of  the 
mortgage  on  the  day  it  fell  due,  and  thereby  lost  his  strict 
legal  rights.  His  repeated  attempts  afterwards  to  make  it, 
were  resisted  by  the  defendant  and  his  family.  The  door 
of  the  house  was  kept  locked,  entrance  denied,  and  the  defend- 
ant could  not  be  found.  But  on  or  about  the  20th  of  June, 
1868,  tender  was  formally  made  and  refused,  the  defendant 
saying  to  the  witnesses  who  offered  him  the  money,  that  he 
woLild  not  take  it ;  that  he  did  not  propose  to  let  Shields  have 
the  house ;  that  he  had  been  too  sharp  for  him,  and  that  he 
wanted  to  stay  in  the  house  where  he  was.  Under  these  facts, 
the  complainant  is  entitled  to  a  decree,  and  to  recover  his 
costs  of  the  suit. 

The  effect  of  a  tender  when  lawfully  made,  is  to  discharge 
the  debtor  from  subsequent  interest.  But  to  have  this  effect, 
the  amount  tendered  must  be  kept  in  readiness,  and  on  bill 
to  redeem,  or  on  plea  or  answer  setting  up  tender,  the  money 
must  be  paid  into  court  No  less  strictness  is  required  in 
such  cases  in  equity,  than  at  law.  In  Gyles  v.  Hall,  2  P. 
Wms.  378,  it  is  laid  down,  that  to  entitle  the  mortagor  to 
a  discharge  of  interest,  it  must  appear  that  ever  since  the 
tender  and  refusal  he  has  kept  the  money  ready  for  paying 
off  the  mortgage,  and  that  no  profit  has  been  made  of  it. 
That  the  party  making  the  tender  must  be  at  all  times  there- 
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after  in  readiness  to  pay,  does  not  appear  to  be  anywhere 
questioned ;  but  that  no  use  should  be  made  of  the  money, 
and  no  profit  derived  from  it,  has  been  denied.  In  Curtiss 
V.  Greenbanks,  24  Vt.  536,  it  was  insisted  that  the  tender 
was  of  no  avail,  from  the  fact  that  the  money  paid  into  court 
was  not  the  identical  money  previously  tendered,  and  that  to 
keep  a  tender  good,  the  identical  money  offered  must  be  kept 
ready  to  be  paid  over  on  demand,  or  at  the  proper  time  to 
be  paid  into  court.  Tliis  insistment  was  not  sustained.  It 
was  held  that  because  the  money  when  tendered  and  refused 
does  not,  as  a  specific  article  does,  become  the  property  of  the 
person  to  whom  the  tender  is  made,  the  party  making  it  is 
at  liberty  to  use  it  as  his  own,  and  tliat  all  he  is  under  obli- 
gation to  do,  is  to  be  ready  at  all  times  to  pay  the  debt  in 
current  money,  when  requested.  The  same  thing  was  de- 
clared by  the  Supreme  Court  of  Arkansas,  in  Woodruff"  v. 
Trapnall,  7  English  640.  He  who  tenders,  it  was  said,  must 
hold  himself  in  readiness  to  pay ;  but  in  case  of  tender 
before  suit,  tlie  party  makes  no  deposit,  he  keeps  the  money, 
and  may  use  it  if  he  will,  but  must  hold  himself  in  readiness 
to  pay. 

But  whatever  doubts  may  exist  as  to  the  true  meaning  of 
readiness  to  pay,  the  authorities  are  agreed,  that  to  stop  inter- 
est, the  money  must  be  paid  into  court  on  filing  the  bill. 
De  WoJJ  V.  Long,  2  Gilm.  679;  Doyle  v.  Teas,  4  Soammon 
267 ;  Jarboe  v.  IIcAtee,  7  B.  Monroe  279  ;  Taylor  v.  Reed, 
5  Moyi.  36 ;  Stockton  v.  Dundee  Manufacturing  Co.,  ante 
p.  56. 

The  complainant  in  this  case  not  having  paid  the  money 
into  court,  it  is  unnecessary  to  decide  how  far  he  has  shown 
by  the  evidence  to  have  made  use  of  the  money  tendered,  or 
what  the  effect  of  such  use  would  be.  He  will  be  charged 
with  the  interest  from  the  1st  of  April,  1868,  at  the  yearly 
rent  of  seven  per  cent. 

The  defendant  and  mortgagee  in  possession  should  account 
for  the  rents  from  the  same  date,  upon  the  terms  agreed  on 
by  the  parties  for  the  year  covered   by  the  lease.     This  will 
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be  the  sum  of  $490  yearly,  being  the  interest  on  the  price  for 
^vhich  the  property  was  sold,  together  with  the  water  rents 
and  taxes,  if  any,  that  are  due  and  unpaid.  These  may  be 
ascertained  upon  a  reference  to  a  master,  who  will  add  their 
amount  to  the  yearly  rent  aforesaid,  and  deduct  the  sura  from 
the  amount  of  $4000,  principal  and  interest,  as  above.  The 
balance  so  found  to  be  due  to  the  defendant,  should  be  paid 
within  ninety  days  from  the  coming  in,  or  the  confirmation 
of  the  report. 

I  respectfully  advise  a  decree  in  accordance  with  the  above.* 


Sweet  vs.  Parker.! 

1.  The  complainant  is  inadmissible  as  a  witness  where  the  answer  is  by 
a  party  in  a  representative  capacity. 

2.  Where  the  bill  prays  an  answer  without  oath,  the  answer  if  sworn  to 
is  treated  as  if  it  were  not. 

3.  Many  exceptions  exist  to  the  general  rule  that  in  equity  all  must  be 
parties  who  have  an  interest  in  the  object  of  the  suit.  Where  it  is  the 
interest  which  the  court  is  considering,  and  the  owner  merely  as  the  guardian 
of  that  interest,  and  others  are  present,  who,  with  reference  to  that  interest, 
are  equally  certain  to  bring  forward  the  entire  merits  of  the  question,  the 
object  is  satisfied  for  which  the  presence  of  the  actual  owner  would  be  re- 
quired. 

4.  Where  the  fund  is  in  the  hands  of  a  trtfstee  for  the  life  of  the  parent 
who  takes  a  life  interest,  and  her  children  the  principal  upon  her  death, 
and  in  a  suit  afiecting  such  fund  the  trustee  and  parent  are  defendants,  an 
objection  taken  at  the  hearing  for  want  of  parties  because  the  children 
have  not  been  joined  as  defendants,  will  not  prevail.  The  interest  of  the 
children  has  been  protected  by  their  representatives. 

5.  A  deed  given  as  security  decreed  to  be  a  mortgage  and  the  grantor 
allowed  to  redeem. 

6.  In  a  suit  to  have  a  deed  absolute  on  its  face  decreed  to  be  a  mortgage, 
parol  evidence  is  admissible,  not  to  establish  an  agreement  to  reconvey 
■which  equity  will  enforce,  but  to  establish  the  true  nature  of  the  instrument 
by  showing  the  object  for  which  it  was  made. 


*  Decree  affirmed,  8   O.  E.  Gr.  509. 

t  Cited  in  Melick  v.  Creamer,  10  C.  E.  Qr.  430;    Bowne  v.  Bitter,  11 
€.  E.  Or.  459 ;  Swallow  v.  Swallow's  Adm'r,  12  C.  E.  Gr.  280. 
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The  cause  was  argued  on  the  pleadings  and  proofs,  before 
the  Yice-Chancellor,  to  whom  it  had  been  referred. 

Mr.  Riclicy,  for  complainant. 

Mr.  J.  Parker,  for  defendants. 

The  Vice-Chancelloe. 

Erastus  P.  Sweet  and  wife,  by  deed  of  July  8th,  1858, 
conveyed  to  Charles  Parker  their  homestead,  in  Trenton,  for 
the  consideration  named  in  the  deed  of  $900.  On  the  4th 
of  October,  1862,  Charles  Parker  died,  leaving  a  will.  After 
certain  bequests,  the  will  directs  his  property,  personal  and 
real,  to  be  turned  into  money  by  Joel  Parker,  his  son  and 
executor,  and  held  by  hiiu  in  trust  for  the  other  children 
of  testator,  to  wit,  Charles  Parker  and  Mary  Ann  Glover, 
during  their  lives,  and  afterwards  to  their  children,  if  any,  on 
coming  of  age. 

The  bill  is  filed  to  have  this  deed  declared  a  mortgage ; 
alleging  it  to  be  only  a  security  for  indebtedness,  given  on  the 
grantor's  agreement  to  pay  interest  at  six  per  cent,  yearly 
while  the  indebtedness  continued ;  he  to  remain  in  possession 
and  pay  all  taxes  and  needed  repairs,  and  to  have  the  premises 
re-conveyed  on  payment  of  principal  and  interest  due.  It 
prays  a  re-conveyance  by  the  executor  under  the  will,  or  by 
the  three  children,  defendants  in  the  suit,  on  payment  as 
above,  and  asks  an  answer  without  oath. 

The  defendants  in  answer  deny  the  allegations  of  the  bill^ 
and  set  out  their  reasons  for  believing  the  deed  to  be  absolute 
according  to  its  terms.  They  say  they  are  willing  and  anxious 
that  whatever  is  just  and  equitable  should  be  done,  but  as 
minors  are  interested  in  the  ultimate  disposition  of  the  estate, 
and  as  the  deed  is  without  qualification  or  condition  on  its 
face,  so  far  as  they  know,  they  deem  it  their  duty  to  require 
the  complainant  to  prove  strictly  his  claim,  and  submit  the 
matter  to  the  decision  of  the  court. 

Five  witnesses  were  sworn  for  the  complainant,  of  whom 
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he  was  one.  His  testimony  was  objected  to  by  the  defend- 
ants, under  the  act  concerning  witnesses  of  March  18th, 
1859,  the  defendants  being  sued  in  a  representative  capacity. 
His  competency  is  claimed  under  the  act  of  April  5th,  1855, 
admitting  the  complainant  to  disprove  those  parts  of  the 
answer  responsive  to  the  bill.  The  case  of  Lanning  v.  Ad- 
ministt^ator  of  Lanning,  2  C.  E.  Green  228,  was  cited  to- 
sustain  it.  It  was  decided  in  that  case  that  this  provision 
of  the  act  of  1855  was  not  repealed  by  the  act  of  1859,  and 
the  complainant  was  held  admissible  after  the  administrator 
had  been  substituted  as  defendant.  But  in  tliat  case  the 
answer  had  been  sworn  to  and  filed  by  the  original  defend- 
ant, and  was  evidence  in  the  cause,  notwithstanding  his  sub- 
sequent death  and  the  continuance  of  the  suit  against  his 
representative.  To  exclude  the  complainant  there,  M^ould  have 
been  to  destroy  the  equality  which  it  is  the  object  of  both 
acts  to  maintain.  In  the  present  case  the  answer  is  not  evi- 
dence, though  sworn  to,  because,  first,  its  denials,  or  the 
facts  it  alleges,  are  not  within  the  knowledge,  and  are  not 
averred  so  to  be,  of  the  parties  who  answer;  and  because,, 
secondly,  the  bill  prays  an  answer  without  oath.  When  this 
is  done,  the  answer  if  sworn  to  is  treated  as  if  it  were  not. 
Stevens  v.  Post,  1  Beasley  408 ;  Hyer  v.  Little,  5  C.  E.  Green 
443.  The  testimony  of  the  complainant  must  be  therefore 
overruled. 

It  is  further  objected  that  necessary  parties  are  wanting 
in  the  bill — that  the  children  of  Mrs.  Glover,  who,  on  her 
death,  take  under  the  will,  have  an  interest  in  the  fund  to 
be  affected  by  the  suit,  and  should  have  been  joined  as  de- 
fendants with  their  mother  and  the  executor  and  trustee. 
This  objection  was  not  raised  by  demurrer,  or  till  the  hear- 
ing ;  but  if  the  parties  be  necessary  to  the  final  determina- 
tion of  the  cause,  the  objections  must  prevail.  Many  excep- 
tions exist  to  the  general  rule  that  in  equity  all  must  be 
parties  who  have  an  interest  in  the  object  of  the  suit.  The 
reason  or  principle  of  such  exceptions  is  stated  as  follows  in- 
Calvert  on  Parties,  sec.  2,  p.  20  :  "  If  they  are  required  to  be 
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parties  merely  as  the  owners  and  protectors  of  a  certain  in- 
terest, then  the  proceedings  may  take  place  with  an  equal 
prospect  of  justice  if  that  interest  receives  an  eifective  pro- 
tection from  others.  It  is  the  interest  which  tlie  court  is 
considering,  and  the  owner  merely  as  the  guardian  of  that 
interest;  if,  then,  some  other  persons  are  present,  who,  with 
reference  to  that  interest,  are  equally  certain  to  bring  for- 
ward the  entire  merits  of  the  question,  the  object  is  satisfied 
for  which  the  presence  of  the  actual  owner  would  be  so  re- 
quired, and  the  court  may,  without  putting  any  right  in 
jeojmrdy,  take  its  usual  course  and  make  a  complete  decree." 
Here  the  executor  and  trustee,  whose  representative  charac- 
ter is  derived  from  the  law,  and  the  mother  having  a  life 
estate  in  the  fund,  have  both  defended  the  suit,  and  protected 
the  children's  interest  as  well  as  their  own.  The  case  of 
Van  Doren  v.  Bobinson,  1  C.  E.  Qreen  256,  was  cited  for 
the  objection,  but  does  not  support  it.  The  cestuis  que  trust 
had  there  a  different  interest  from  an  interest  in  the  fund 
to  be  affected  by  the  suit.  In  N.  J.  FranUinite  Co.  v.  Ames, 
1  Beas.  507,  it  was  held  that  cestuis  que  trust  were  not  neces- 
sary parties  where  a  mortgage  for  their  benefit  was  questioned. 
Their  trustees  were  said  to  represent  them.  The  same  doctrine 
applies  to  the  owners  of  distributive  shares  of  an  intestate's 
estate,  and  to  residuary  legatees  under  a  will.  In  suits  affect- 
ing such  funds  the  administrator  and  executor  are  sufficient 
parties,  without  joining  those  to  whom  the  fund  is  to  go.  I 
think  the  objection  should  not  be  sustained. 

As  to  the  true  character  of  the  deed — whether  a  security 
which  the  complainant  is  entitled  to  redeem — the  evi- 
dence consists  of  the  declarations  of  the  testator,  made 
to  Israel  Howell  and  Daniel  Fell  about  the  time  it  was 
given ;  of  tlie  course  of  the  transactions  between  com- 
plainant and  himself  to  tlie  time  of  his  death,  the  former 
continuing  in  possession,  making  needed  repairs,  and  pay- 
ing taxes  and  interest  on  the  amount  of  the  debt;  and  of 
the  manner  in  which  the  indebtedness  arose,  a  part  of  it 
•existing  at  the  date  of  the  deed,  and    the  balance   arising 
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afterwards  by  advancements  in  aid  of  complainant,  and  in 
several  sums.  A  statement  in  detail  of  this  indebtedness  was 
prepai'ed  by  testator  shortly  prior  to  his  death,  and  has  been 
offered  as  an  exhibit  by  the  defendants,  in  pursuance  of  their 
purpose  to  have  the  facts  ascertained.  It  evinces  a  scru2>ulous 
exactness  as  to  dates  and  amounts,  an<l  though  standing  alone 
would  not  avail  to  control  the  effect  of  the  deed,  yet  connected 
with  the  testimony  of  Howell  and  Fell,  and  the  other  facts 
and  circumstances  in  the  cause,  clearly  proves  that  the  deed 
was  originally  taken,  and  continued  to  be  held  as  a  security, 
and  nothing  more.  The  value  of  the  premises  at  the  giving 
of  the  deed  was  about  $1500  ;  the  consideration  named  in  it 
$900 ;  the  amount  of  the  advancements,  when  given,  $553.45 ; 
the  amount  due  at  testator's  death  $1078.25.  Since  1858,. 
the  value  of  the  premises  has  greatly  increased. 

The  efficacy  of  the  parol  evidence  is  not  to  estabh'sh  an 
agreement  to  reconvey,  the  specific  performance  of  which 
this  court  will  enforce,  but  to  establish  the  true  nature 
and  effect  of  the  instrument,  by  showing  the  object  for 
which  it  was  made.  It  is  well  settled  that  this  may 
be  done.  The  question  is,  whether  the  transaction  was 
a  sale  and  conveyance,  coupled  with  an  agreement  for  a  re- 
conveyance, or  whether  it  was  a  security  for  a  loan.  Any 
means  of  proof  may  be  used  to  show  it  to  be  the  latter  t 
the  declarations  of  the  parties;  the  relations  subsisting  be- 
tween them ;  the  possession  of  the  premises  retained  by 
the  complainant ;  the  value  of  the  property,  compared  with 
the  money  paid  ;  the  understanding  that  the  sums  advanced 
should  be  repaid,  and  the  payment  of  interest  meanwhile  on 
the  amount.  The  distinction  between  parol  evidence  to  vary 
a  written  instrument,  and  parol  evidence  showing  facts  which 
control  its  operation,  is  employed  to  reconcile  the  allowance 
of  such  proofs  with  the  statute  of  frauds,  and  the  general 
rules  of  common  law.  Deeds  absolute  on  their  face  have 
been  frequently  decreed  to  be  mortgages  by  this  court,  and 
the  grantors  allowed  to  redeem.  Phillips  v.  Hukizer,  5  C. 
E.  Green  308,  and  the  cases  there  cited.     In  Thornhrough 
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V.  Baker,  3  Lead.  Cas.  in  Eq.  604,  the  general  doctrine  is 
expounded,  and  in  the  appended  American  notes,  ilkistrated 
at  large,  and  the  principles  on  which  parol  proofs  are  allowed, 
fully  examined  and  explained. 

It  is  plain  from  the  proofs  in  this  case,  that  the  testator's 
original  purpose  was  beneficial  to  Sweet,  and  as  such,  was 
carried  out  while  he  lived.  His  death,  and  the  interest  of 
the  minors  under  the  will,  necessitated  a  resort  to  this  court, 
which  I  am  satisfied  would  not  have  been  required  had  he 
lived,  or  had  either  of  them  anticipated  the  situation  of  the 
property,  as  affected  by  his  death.  Under  the  facts  as  estab- 
lished, I  am  of  opinion,  and  respectfully  advise,  that  the  deed 
be  decreed  to  be  a  security,  and  the  complainant  entitled  to 
redeem,  on  payment  to  the  executor  of  the  principal  sum  of 
$1078.25,  with  interest  at  the  stipulated  rate  of  six  per  cent. 
yearly  from  the  last  payment  of  interest,  together  with  the 
defendant's  costs  of  this  suit ;  such  payment  to  be  made  within 
ninety  days  from  the  first  day  of  this  term,  and  the  premises 
to  be  thereupon  conveyed  to  the  complainant  by  the  executor, 
under  the  authority  of  the  will  and  of  the  decree. 


The  Inhabitants  op  the  Township  of  Greenville  vs. 
Seymour  and  others.  Commissioners. 

1.  A  preliminary  injunction  will  not  be  granted  on  doubtful  points  of 
constitutional  law ;  nor  to  restrain  the  execution  of  laws  because  the  au- 
thority delegated  by  them  may  be  used  unwisely,  or  injuriously  to  the 
public. 

2.  This  court  will  not  interfere  with  the  exercise  of  delegated  powers, 
within  the  limits  allowed  by  the  acts  conferring  them,  but  the  perversion 
or  abuse  of  such  powers,  either  actual  or  threatened,  will  be  restrained, 
when  made  to  appear. 

3.  In  this  case  injunction  denied,  because  the  provisions  of  the  acts, 
however  impolitic  or  oppressive,  were  within  the  power  of  the  legislature 
to  enact,  and  no  sufficient  cause  was  shown  to  interfere  with  the  action  of 
the  commissioners. 
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On  rule  to  show  cause.  Argued  on  bill,  answer,  and  affi- 
davits, before  the  Vice-Chancellor,  to  whom  the  same  had 
been  referred. 

Mr.  J.  F.  McGee  and  Mr.  Ransom,  for  complainants. 

Mr.  Leon  Abbett,  for  defendants. 

The  Vice-Chancellor. 

The  defendants  derive  their  appointment,  duties,  and  pow- 
ers, from  the  provisions  of  five  several  acts  of  the  legislature 
relating  to  the  township  of  Greenville,  in  the  county  of  Hud- 
son. These  acts  were  respectively  approved,  as  follows: 
April  2d,  1866 ;  March  27th,  1868  ;  March  9th,  1869 ;  April 
2d,  1869  ;  and  March  2d,  1870.  By  their  terms  they  con- 
stitute five  persons  "  Commissioners  of  Surveys,"  and  "  The 
Street  Commissioners  of  Greenville ;"  and  empower  them  to 
map  the  township,  to  lay  it  out  in  streets,  to  vacate  old  streets, 
to  prevent  the  opening  of  new  ones  without  their  approval, 
to  establish  grades,  to  cause  streets  to  be  worked,  paved,  or 
lighted,  to  make  contracts  for  necessary  works  and  improve- 
ments, to  issue  "  improvement  certificates  "  to  contractors  in 
payment  for  work  and  materials,  to  borrow  money  on  the 
credit  of  the  township,  and  to  exercise  other  functions  and 
powers  relating  to  streets,  avenues,  and  parks,  which  it  is 
unnecessary  more  particularly  to  state. 

Under  these  acts,  the  defendants  were  going  on  with  the 
opening,  working,  and  general  management  of  the  streets, 
expending  thereon  the  public  moneys,  and  contracting  town- 
ship debts. 

The  bill  for  an  injunction  is  filed  by  direction  of  the  town- 
ship committee,  in  the  name  of  "  The  Inhabitants  of  the 
Township  of  Greenville."  Its  object  is  to  restrain  the  defend- 
ants from  further  proceedings  under  said  acts,  or  any  of  them, 
and  from  exercising  any  power  or  powers  therein  conferred. 
The  numerous  special  grounds  on  which  the  injunction  is 
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asked  for,  ai-e  all  included  in  two  general  statements :  firsts 
that  the  map  of  the  township,  whereon  its  streets  and  avenues 
are  designated,  and  according  to  which  the  defendants  are 
going  on  with  their  work,  is  insufficient,  incorrect,  and  illegal^ 
and  that  the  manner  in  whicli  the  defendants  have  carried  on 
and  conducted  the  work  is  injudicious,  improper,  unnecessarily 
expensive,  and  highly  injurious  to  the  interests  of  the  town- 
ship ;  second,  that  the  legislative  acts  above  mentioned,  or 
some  of  them,  as  to  a  number  of  their  provisions,  are  unrca" 
sonable,  unconstitutional,  and  void,  and  ought  to  be  so  de- 
clared by  this  court. 

Since  the  hearing  of  the  argument  in  which  these  special 
grounds  were  discussed,  the  most  important  and  substantial  of 
the  questions  involved  in  them  have  been  decided  by  the  Su- 
preme Court  of  this  state,  in  the  case  of  The  State  ex  rel.  The 
Hudson  County  Land  Improvement  Company  v.  Seymour  and 
others.* 

The  certiorari  in  that  case  was  directed  to  the  same  officials 
who  are  defendants  in  the  bill  of  complaint.  It  brought  up  for 
review  the  same  map  according  to  which  the  commissioners  are 
now  working,  and  presented  for  adjudication  the  constitutional 
objections  mainly  relied  on  by  counsel  in  their  argument  in 
this  court. 

Before  the  decision  of  the  Supreme  Court  was  rendered,  my 
conclusions  were  given  adversely  to  the  prayer  of  the  bill. 
In  view  of  the  fullness  of  the  opinion  of  that  court,  over- 
ruling the  objections  there  raised,  and  sustaining  the  suffi- 
ciency of  the  map,  it  is  unnecessary  to  do  more  than  refer  to 
it  in  support  of  those  conclusions. 

A  preliminary  injunction  will  not  be  granted  on  doubtful 
points  of  constitutional  law;  nor  to  restrain  the  execution  of 
laws  because  the  authority  delegated  by  them  may  be  used 
unwisely,  or  injuriously  to  the  public.  In  the  present  case, 
in  the  absence  of  the  decision  of  the  Supreme  Court,  there 
seemed  to  me  no  serious  doubt  that,  however  impolitic  and 
oppressive  some  of  the  provisions  of  these  acts  may  be 
deemed,  the  legislature  had  the  power  to  enact  them.  The 
*  6  Vroom  47. 
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defendants  ate  vested  with  extensive  and  extraordinary- 
powers  to  lay  out  and  control  streets,  to  affect,  in  various 
ways,  the  interests  and  property  of  the  inhabitants  of  the 
township,  and  impose  on  them  the  burdens  of  public  debt. 
But  this  court  cannot  interfere  with  the  exercise  of  those 
powers  within  the  limits  of  the  discretion  allowed  by  the 
acts  themselves.  The  remedy  for  the  evils  apprehended 
from  their  exercise  is  with  the  legislature.  The  perversion 
or  abuse  of  such  powers,  actual  or  threatened,  this  court 
will  restrain,  when  such  perversion  or  abuse  are  made  to 
appear.  But,  so  far  as  the  pleadings  and  affidavits  now 
disclose,  I  can  find  no  grounds  on  which  an  injunction  can 
issue.  I  shall  advise  that  the  injunction  be  denied. 
Vol.  VII.  2  f 
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In  the   matter  of  the  probate  of  the   will   of  Sophia  A. 
KiRKPATRiCK,  and  granting  administration  of  her  estate. 

1.  Where  it  appears  from  the  attestation  dause,  that  the  will  offered  for 
probate  as  the  last  will  and  testament  of  the  testratrix,  was  signed  and  de- 
clared by  her  to  be  sucli  will,  in  the  presence  of  the  subscribing  witnesses, 
the  statutory  requirement  that  both  witnesses  should  be  present  at  the 
same  time,  is  shown  to  have  been  complied  with. 

2.  A  cancellation  of  a  legacy,  by  the  testator,  by  drawing  lines  with  a 
pen  across  the  words,  is  a  sufficient  revocation. 

3.  In  this  state,  when  the  executor  dies  before  the  testator,  a  residuary 
legatee  is  entitled  to  administration  in  preference  to  legatees,  next  of  kin 
and  creditors.  And  it  is  not  discretionary  with  the  Ordinary  or  Surrogates 
to  grant  it  to  any  other  person  than  the  residuary  legatee,  when  he  is  will:- 
ing  and  able  to  accept. 

4.  Where  the  residuary  legatee  is  a  corporation  aggregate,  administra- 
tion with  the  will  annexed  will  be  granted  to  one  of  their  own  number, 
named  by  them  for  that  purpose. 

5.  Legatees,  or  their  nominee,  have  no  right  to  administration  in  pre- 
ference to  next  of  kin.  The  residuary  legatee  has  such  right.  And  where 
there  are  next  of  kin,  administration  cannot  be  granted  to  a  person  of  the 
legatee's  selection,  until  the  next  of  kin  have  been  cited,  consented,  or  re- 
ceived notice. 


The  will  in  this  case  was  produced  for  probate  by  John 
Chetwood,  esquire,  in  presence  of  the  President  of  Rutgers 
College,  the  residuary  legatee  in  the  will.  There  was  no 
caveat  against  the  will,  nor  any  dispute  about  its  execution  or 
validity.  None  of  the  next  of  kin  of  the  testatrix  inter- 
vened in  any  way.  There  were  petitions  presented  by  most 
of  the  specific  legatees,  that  John  Chetwood,  esquire,  who 
had  been  the  counsel  and  the  confidential  adviser  of  the  tes- 
tatrix, should  be  appointed  administrator,  with  the  will  an- 
nexed. His  father,  John  J.  Chetwood,  the  sole  executor  named 
in  the  will,  had  died  before  the  testatrix,  and  within  a  year 
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after  the  execution  of  the  will,  which  is  dated  August  30th, 
1859.     The  testatrix  died  in  March,  1871. 

The  trustees  of  Rutgers  College,  the  residuary  legatee  in 
the  will,  presented  a  ])etition,  signed  by  their  President,  with 
the  corporate  seal,  attested  by  their  treasurer,  annexed,  re- 
questing that  administration  be  granted  to  James  A.  William- 
son, one  of  their  own  number,  whom  they  had  designated 
for  that  purpose,  and  insist  upon  their  right  to  have  the  ad- 
ministration committed  to  him,  or  some  person  named  by 
them. 

None  of  the  next  of  kin  have  joined  in  either  application, 
or  presented  any  application  on  their  own  part. 

Mr.  B.  Williamson  and  Mr.  I.  W.  ScurJder,  for  Mr. 
Chetwood. 

Mr.  G.  C.  Ludlow  and  Mr.  J.  C.  Elmendorf,  for  Rutgers 
College. 

The  Oedinary. 

The  first  question  presented,  is  upon  the  probate  of  the 
will.  The  subscribing  witnesses  are  both  dead.  But  their 
signatures  to  the  attesting  clause  are  fully  proved,  and  are 
evidence  of  the  facts  recited  in  that  clause  ;  that  she  signed, 
published,  and  declared  that  paper  as  and  for  her  last  will 
and  testament  in  their  presence,  and  that  they  signed  their 
names  to  it  in  her  presence ;  although  it  does  not  recite  that 
they  were  both  present  at  the  same  time  at  the  signing,  yet 
there  being  but  one  signature  of  the  testatrix,  the  fact  that 
both  saw  her  sign  shows  the  presence  of  both  at  the  same 
time.  It  is  also  proved,  aliunde,  tiiat  her  signature  is  in  her 
handwriting.  Such  proof  is  advisable,  as  it  is  of  a  most 
essential  fact,  although  the  presumption  arising  from  the 
attestation  of  the  witnesses,  renders  it  not  absolutely  neces- 
sary. 

Two  of  the  legacies  in  the  will  are  canceled  by  lines  drawn 
with  a  pen  across  and   upon   the  words.     It  is  abundantly 
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shown  that  this  canceling  was  done  by  the  testatrix :  First 
by  the  fact  tliat  the  will  was  found  in  this  condition  a  few 
hours  after  her  death,  in  the  iron  chest  in  her  bed  room,  in 
which  she  kept  her  valuable  papers.  This  was  unlocked,  and 
the  will  taken  out  in  the  presence  of  Mr.  Chetwood,  and  sev- 
eral other  persons ;  and  it  is  proved  by  Mr.  Clietwood,  in 
whose  custody  it  has  been  ever  since,  to  be  in  the  same  con- 
dition as  when  taken  from  the  iron  chest. 

Besides  this,  there  are  memoranda  in  the  margin,  one 
opposite  each  canceled  part,  signed  with  her  name  in  one  case, 
and  her  initials  in  the  other,  stating  that  she  wished  to  erase 
these  parts.  These  are  in  her  handwriting.  The  canceling 
was  clearly  done  by  her. 

A  will,  or  any  devise  or  legacy  in  it,  can  be  revoked  by 
canceling,  as  well  as  by  a  written  revocation  attested  by 
two  witnesses.  The  act  of  1846,  concerning  Mollis,  [Nix.  Dig. 
1028,  §  2,*)  provides  that  no  devise  or  bequest  in  writing,  or 
any  clause  thereof,  shall  be  revoked,  otherwise  than  by  son:e 
other  will  in  writing,  or  by  burning,  canceling,  tearing,  or 
obliterating  the  same,  by  the  testator  himself,  or  in  his  pres- 
ence, and  by  his  direction.  Neither  section  sixteen  of  that  act, 
nor  the  second  section  of  the  act  of  1851,  {Nix.  Dig.  1032, 
§  25,t)  which  enacts  that  all  written  revocations  of  wills  shall 
be  executed  in  the  same  manner  as  wills  are  required  to  be 
executed,  affects  this  provision  for  cancellation  of  a  devise,  or 
legacy,  or  clause  of  a  will.  The  memoranda  in  the  margin, 
without  the  actual  canceling,  would  have  had  no  effect,  as 
they  are  not  properly  attested.  Their  only  effect  is  to  show 
that  the  lines  were  drawn  by  the  testatrix. 

In  England  it  has  been  repeatedly  held  that  such  canceling 
of  a  legacy  by  lines  drawn  by  the  testator,  revokes  the  legacy 
so  canceled,  and  does  not  affect  the  residue  of  the  will.  Mence 
v.  Mence,  18  Ves.  350;  Ma7ii7is  v.  Gardner,  8  Sim.  73 ;  Frauds 
v.  Grover,  5  Hare  39  ;  LorUns  v.  Larhins,  Z  B.  &  P.  \^  -, 
Short  d.  Gastrell  v.  Smith,  4  East  419  ;  1  Jarman  119  ;  In  re 
goods  of  Woodward,  2  Proh.  and  Divorce  Rep.  {Law  Council 
Rep.)  206;  Rogers  Ecc.  Law  1018  ;  1  Redf.  on  Wiljs  307. 
*  Rev.,  p.  1243,  sec.  2.  f  -B«^v  P-  1248,  sec.  23. 
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The  will,  except  the  fifth  clause  and  the  part  of  the  sixth 
clause  which  is  canceled,  must  be  admitted  to  probate. 

The  residuary  legatee  in  this  case  claims  the  administration 
as  matter  of  right,  the  only  executor  named  in  the  will  hav- 
ing died  before  the  testatrix.  The  seventh  section  of  the  act 
concerning  executors  and  administrators  {Nix.  Dig.  303*), 
provides  that  if  any  person  die  intestate,  or  the  executors 
named  in  the  will  neglect  for  forty  days  to  prove  the  same, 
then  administration  of  the  goods  of  the  intestate,  or  of  the 
estate  of  sucli  testator,  with  the  will  annexed,  shall  be  com- 
mitted to  the  widow  or  next  of  kin,  or  some  of  them ;  and  if 
none  of  them  will  accept,  then  to  such  proper  person  as  will 
accept.  These  are  essentially  the  same  as  the  provisions  in 
the  statute  of  8  Jac.  1,  ch.  5.  Neither  provide  for  the  case 
where  the  executor  dies  before  the  testator. 

Yet  in  England  all  the  courts  and  authorities,  and  the 
writers  on  ecclesiastical  and  testamentary  law,  agree  in  hold- 
ing that  not  only  in  cases  where  executors  die  before  the 
testator,  but  in  cases  where  they  renounce  or  neglect  to 
prove  the  will,  which  are  directly  within  the  provisions  of  the 
statute,  administration  with  the  will  annexed  must  be  com- 
mitted not  to  the  next  of  kin,  but  to  the  residuary  legatee 
where  there  is  one.  This  is  done  on  the  same  principle  that 
the  administration  of  the  estate  of  an  intestate  is  committed 
to  the  next  of  kin.  In  each  case  it  is  committed  to  the  per- 
son most  interested  in  the  proper  administration  of  the 
estate.  Toller  on  Ex'rs29;  Wentworth's  Office  of  Ex'rs  487; 
1  Williams  on  Ex'rs  403  and  404,  n.  1  ;  Coolers  Probate 
Practice  47 ;  Pagers'  Ecclesiastical  Low  1039,  n.  a,  and 
1043;  Linthwaite  v.  Galloway,  2  Lee,  Ecc,  413  ;  Taylor  v. 
Diplock,  2  PhiU.  261  ;  West  v.  Willby,  3  Phill.  374;  Atkin- 
son V.  Barnard,  2  Phill,  316. 

In  the  case  last  cited,  Sir  John  Nicholl  held  that  a  residu- 
ary legatee  was  entitled  to  administration  in  preference  to 
legatees  and  annuitants,  even  where  there  was  no  prospect 
of  a  residuum.  He  held  that,  although  it  might  appear  that 
the  estate  would  be  better  administered  by  the  legatees  than 

*Eev.,  p.  758,  sec.  28. 
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by  the  residuary  legatee,  the  court  had  no  discretionary 
power  to  prefer  them  to  tlie  residuary  legatee,  or,  what  was 
the  same,  that  there  was  no  precedent  for  the  exercise  of 
such  power.  He  says  :  "  The  residuary  legatee  is  the  testa- 
tor's choice ;  he  is  the  next  person  iu  liis  electiou  to  the  ex- 
ecutor. The  practice  goes  along  with  that  preference ;"  and 
cites  Thomas  v.  Butler,  1  Ventris  217,  in  confirmation  of 
that  rule. 

These  decisions  of  the  testamentary  courts  in  England 
have  always  been  recognized  as  governing  the  courts  of  pro- 
bate in  this  state;  tliey  are  the  only  guide.  When  the 
testamentary  courts  there  disregard  the  provisions  of  a 
statute,  or  the  settled  rules  of  the  common  law,  they  are 
controlled  by  the  common  law  courts  by  writs  of  mandamus 
and  prohibition.  These  courts  have  refused  to  interfere  by 
writs  of  mandamus  with  the  testamentary  courts  in  granting 
administration  to  the  residuaiy  legatee.  This  rule  must 
then  be  considered  as  the  law  in  this  state,  that  a  residuary 
legatee  is  entitled  to  administration  in  preference  to  legatees, 
next  of  kin  and  creditors,  and  that  it  is  not  discretionary 
with  the  Ordinary  or  Surrogates  to  grant  it  to  any  other  per- 
son than  the  residuary  legatee,  when  he  is  willing  and  able  to 
accept. 

The  question  whether  a  corporation  aggregate  can  be  an 
executor  or  administrator  presents  the  next  difficulty.  It  is 
well  settled  that  a  corporation  sole  can  be  executor.  The 
person  who  constitutes  the  corporation  can  take  the  oath  and 
execute  the  office.  The  older  authorities  hold,  or  rather  lay 
down  the  rule,  that  a  corporation  aggregate  can  be  an 
executor.  Later  authorities  seem  to  hold  the  opj)osite  doc- 
trine, though  in  subsfance  they  agree  with  it.  They  hold 
that  a  corporation  aggregate  cannot  execute  the  office  of 
executor,  as  it  cannot  take  the  official  oath  ;  but  that  in  such 
case,  administration  with  the  will  annexed  will  be  committed 
to  persons  appointed  by  them  for  the  purpose,  who  are  styled 
syndics.  Swinburne  on  Wills  5,  §  1  ;  Wentworth's  Off",  of 
Ex'rs  39,  n.l)    3    Bac.  Abr.  5,  tit.  Executor;  11   Vin.  Abr. 
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140;  Toller  on  Ex'rs  30  ;  1  Williams  on  Ex'rs  199  ;  In  re 
Darke,  2  Swabey  &  Tristian  516 ;  2  Redf.  on  Wills  59,  §  3. 

So,  when  the  king  is  appointed  executor,  as  no  suit  could 
be  brought  against  him,  letters  testamentary  are  not  issued  to 
him,  but  to  a  person  appointed  by  him  for  that  purpose. 
Toller  30 ;   Went.  29,  n.  a  ;  4  Inst.  335. 

The  case  of  a  corporation  aggregate  falls  clearly  within 
the  principle  of  the  king,  and  of  a  corporation  sole.  I  think 
the  case  is  stronger  when,  as  here,  the  application  is  to  com- 
mit administration  to  one  of  the  corporators.  All  cor- 
porations consist  of  the  natural  persons  who  constitute 
them ;  these  natural  persons  are  the  corporation,  and  there 
is  no  reason  why  they  should  not,  like  a  corporation  sole, 
have  the  executorship  or  administration  committed  to  them 
individually.  This  is  the  view  of  Godolphin,  who,  when 
stating  who  may  be  appointed  executors  (p.  75,  ch.  1,  pt.  2, 
§  1),  says,  "  or  many,  joyntly  representing  one  body,  as  a  col- 
lege, city,  or  other  corporation."  Any  number  of  the  next 
of  kin  may  have  administration  jointly.  When  the  cor- 
porators are  too  numerous,  they  may  select  one,  or  the  Ordi- 
nary may,  of  his  own  choice,  prefer  any  one,  as  in  the  case  of 
next  of  kin. 

The  principle  being  established  that  the  residuary  legatee 
is  in  all  cases  entitled  to  the  administration,  and  the  diffi- 
culty of  the  execution  of  the  trust  being  obviated  by  the 
course  pursued  in  the  case  of  the  king,  of  a  corporation 
sole,  and  of  a  corporation  aggregate  executor,  I  think  that 
no  discretion  is  left  to  me  but  to  apply  these  settled  principles 
to  the  case  before  me,  and  to  grant  the  administration  to  one 
of  its  own  number,  named  for  that  purpose  by  the  residuary 
legatee. 

If  the  authorities  had  led  to  the  opposite  conclusion,  that 
a  corporation  aggregate,  being  itself  unable  to  execute  the 
office  of  administrator,  has  no  right  to  have  the  administra- 
tion committed  to  one  of  its  members,  or  to  some  person 
appointed  by  the  corporation  to  act  for  it,  then,  as  the  other 
legatees  clearly  have  no  right  to  have  it  committed  to  their 


MAY  TERM,  1871.  469 

In  the  matter  of  the  will  of  Sophia  Kirkpatrick. 

appointee,  as  far  as  these  two  persons  are  concerned,  neither 
would  have  any  right,  but  the  appointment  of  either  would 
have  been  in  the  discretion  of  the  Ordinary. 

Such  discretion,  as  in  all  cases  of  judicial  discretion,  must 
be  exercised  according  to  some  principle,  and  not  according  to 
the  personal  preference  or  the  caprice  of  the  judge.  And  in 
a  case  like  this,  it  should  be  guided  by  the  principle  that  for 
centuries  has  controlled  the  testamentary  courts  in  deciding 
the  rigid  to  administration,  even  against  the  literal  meaning 
of  the  words  of  the  statute.  It  should  be  exercised  so  as  to 
give  the  administration  to  the  person  selected  by  the  residuary 
legatee,  the  party  most  interested  in  the  conduct  of  the  admin- 
istration, to  insure  a  careful  and  prudent  administration.  In 
many  cases,  and  I  presume  in  this,  the  other  legatees  will 
neither  gain  nor  lose  by  a  more  or  less  prudent  administration. 
The  residuary  legatee  always  must.  And,  therefore,  the  dis- 
cretion of  the  judge  ought  to  be  exercised  for  the  protection 
of  the  residuary  legatee,  where  the  person  proposed  is  a  proper, 
competent,  and  responsible  person.  In  the  present  case,  both 
persons  are  alike  beyond  exception  in  these  respects. 

Legatees,  or  their  nominee,  have  no  right  to  administration, 
in  preference  to  next  of  kin.  The  residuary  legatee  has  such 
right.  And  as  in  this  case  it  appears  by  the  will  that  there 
are  next  of  kin,  no  administration  could  be  granted  to  Mr. 
Chetwood  until  the  next  of  kin  had  been  cited,  consented,  or 
received  notice.  1  Williams  on  Ex'rs  407 ;  Kooystra  v. 
Buyshes,  3  Phill  531. 

Administration,  with  the  will  annexed,  must  be  committed 
to  James  A.  Williamson,  one  of  the  corporators  of  Rutgers 
College,  appointed  by  the  corporation  to  receive  it  for  them. 
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O'Brien,  appellant,  and  Hulfish,  respondent.* 

1.  A  mere  defect  of  title  is  no  defence  to  a  bill  for  the  foreclosure  of  a 
mortgage  given  for  the  purchase  money  of  tlie  mortgaged  premises. 

2.  But  where  the  vendee  has  been  defrauded,  the  court  will  not  permit, 
in  a  proper  ca.se,  the  mortgagee  to  compel  the  payment  of  the  money 
without  deduction,  if  such  fraud  and  resulting  damage  are  made  to  appear 
in  the  proper  mode. 

3.  Such  fraud,  when  the  vendee  is  not  in  a  position  to  rescind,  must  be 
set  up  by  a  cross-bill. 

The  bill  in  this  case  was  to  foreclose  a  mortgage.  The 
answer  stated  that  the  mortgage  was  given  to  secure  part  of 
the  consideration  money,  the  premises  being  conveyed  by 
deed  with  covenants  of  warranty,  &c.,  and  that  the  title  was 
defective,  inasmuch  as  the  complainant  owned  only  three- 
fifths   of   the  premises.      The  answer  likewise  averred    that 

*  Cited  in  Allen's  E£r  v.  Roll,  10  C.  E.  Gr.  166. 
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during  the  negotiations  leading  to  the  purchase,  both  the 
complainant  and  his  agent  assured  the  defendant  that  the 
complainant  had  the  entire  title  to  the  property,  and  that 
relying  on  such  assurance,  the  defendant  took  the  convey- 
ance, and  entered  upon  and  improved  and  built  upon  the 
premises.  The  answer  also  contained  an  averment  that  the 
defendant  believed  that  the  complainant  and  his  agent,  at 
the  time  they  made  these  representations,  knew  that  they  were 
false. 

Exceptions  were  filed  to  all  that  part  of  this  answer  which 
related  to  a  defect  in  the  title  of  the  complainant,  and  the 
appeal  was  from  the  order  sustaining  such  exceptions.  There 
was  also  an  appeal  from  the  final  decree  in  the  cause. 

The  opinion  of  the  Chancellor  is  reported  in  5  C.  E.  Green 
230. 

Mr.  Lytle  and  Mr,  P.  D.  Vroom,  for  appellant. 
Mr.  Gifford  and  Mr.  Williamson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  cases  cited  in  the  opinion  which  the  Chancellor  read  in 
this  case,  conclusively  show  that  a  mere  defect  of  title  is  not 
a  defence  to  a  bill  for  a  foreclosure  of  a  mortgage  given  for 
the  purchase  money.  This  proposition  has  never,  so  far  as  I 
am  aware,  been  judicially  gainsayed,  and,  upon  the  argument 
before  us,  it  was  admitted  to  be  the  settled  law. 

The  defence  was  rested  on  a  different  ground ;  the  position 
being  that  the  answer  presented  a  fraud  practiced  on  the 
defendant  in  the  sale  of  this  property,  and  that  this  circum- 
stance varied  this  case  from  the  class  embraced  within  the 
general  rule  above  denoted. 

I  think  there  is  no  doubt  that  where  a  sale  of  real  prop- 
erty is  effected  by  deceit,  and  a  mortgage  given  for  the 
whole  or  a  part  of  the  purchase  money,  relief  in  equity  will 
be  given  to  the  party  defrauded  in  a  suit  on  the  mortgage, 
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whenever  such  course  is  necessary  to  reach  a  just  result. 
Fraud,  as  a  general  rule,  gives  jurisdiction  to  a  court  of 
equity,  and  there  can  be  no  reason  why,  when  the  process  of 
foreclosure  is  being  used  as  a  means  of  giving  effect  to  a 
deception,  such  process  should  not  be  so  restrained  and 
controlled  as  to  prevent  an  injustice.  Where  a  vendee,  being 
let  into  possession,  discovered  that  a  bad  title  had  been 
fraudulently  put  upon  him,  it  was  decided  in  Edwards  v. 
M'Leay,  Cooper's  B.  308,  that  he  was  entitled,  although 
not  evicted,  to  have  the  conveyance  set  aside  and  the  pur- 
chase money  returned.  Upon  this  principle  the  present 
defendant,  if  in  a  situation  to  rescind,  could  require  a  return 
of  that  portion  of  the  purchase  money  already  paid,  and  a 
cancellation  of  this  mortgage.  It  appears,  however,  that  he 
has  improved  the  property  by  building  upon  it,  and  that  he 
therefore,  cannot  undo  the  contract,  but  this  circumstance 
cannot,  in  any  degree,  affect  his  right  to  the  aid  of  tlie  court. 
If  it  be  true,  as  he  asserts,  that  he  has  been  cheated  into  an 
agreement  to  pay  more  for  the  title  to  this  property  than  it 
is  worth,  a  court  of  conscience  will  not  permit  the  excess 
over  what  is  justly  due  to  be  exacted.  For  it  is  quite  a 
mistake  to  suppose  that  because  the  defendant  has  not  been 
evicted  he  has  sustained  no  damage.  If  the  defendant 
should  never  be  disturbed  in  the  enjoyment  of  this  property 
by  those  who  own,  as  it  is  alleged,  two-fifths  of  it,  still,  he 
must  inevitably  suffer  a  serious  loss,  for  a  perpetual  cloud 
will  rest  upon  his  title,  and  his  property  will  not  bring,  in 
the  market,  anything  like  its  fair  value.  To  the  extent  of 
this  injury,  he  has  a  present  claim  for  compensation,  and  based 
upon  this  ground  an  action  at  law  would  lie.  Nor  would 
an  eviction  be  an  essential  to  such  a  proceeding,  for  its  effect 
would  be  merely  to  enhance  the  damages.  So,  too,  on  this 
same  foundation  of  fraud  and  existent  damage,  equity  would 
take  cognizance  of  the  matter,  even  while  the  person  de- 
frauded was  in  the  undisturbed  possession  of  the  land.  In 
cases  in  which  there  is  no  fraud,  but  a  naked  failure  of  title 
and  convenants  of  warranty,  there  can  be  no  relief  in  equity 
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before  eviction,  or  at  least  before  a  suit  looking  towards  that 
result ;  and  this  is  on  the  ground  that  until  such  event  the 
vendee  has  sustained  no  legal  wrong.  A  vendor  who  has 
warranted  the  title  is  not  in  default  until  after  the  vendee 
has  been,  either  actually  or  constructively,  evicted,  and,  con- 
sequently, before  a  dispossession,  it  Ls  entirely  consistent  with 
principle  for  a  court  of  equity  to  permit  the  vendor  to  collect 
the  full  amount  of  the  purchase  money.  But  the  case  is 
different  where  a  vendee  has  been  drawn  into  a  losing  bar- 
gain by  the  false  representations  of  the  vendor ;  because,  in 
such  a  juncture,  a  present  injury  has  been  sustained,  and  a 
present  right  of  action  exists.  By  force  of  such  circum- 
stances, the  right  to  equitable  relief  becomes  unquestionable, 
and  it  is  often  the  preferable,  and  sometimes  the  only  adequate 
mode.  "  It  remains  to  inquire,"  says  Mr.  Butler,  in  his  note 
to  CoTce  Litt.  tit.  Warranty  384  a,  "  what  remedy  a  person 
purchasing  under  a  defective  title  has,  exclusively  of  the 
purchaser's  warranty  or  covenants,  or  where  the  title  is  sub- 
ject to  a  defect  which  the  warranty  or  the  covenants  do  not 
reach.  In  every  case  where  the  seller  conceals  from  the  pur- 
chaser the  instrument  or  the  fact  which  occasions  the  defect, 
or  conceals  from  him  an  encumbrance  to  which  the  estate  is 
subject,  it  is  a  fraud,  and  the  purchaser  has  the  remedy  of 
an  action  on  the  case,  in  the  nature  of  an  action  of  deceit. 
But  a  judgment  obtained  after  the  death  of  the  seller,  in  an 
action  of  this  nature,  can  only  charge  his  property  as  a  sim- 
ple contract  debt,  and  will  not,  therefore,  except  under  very 
peculiar  circumstances,  charge  his  real  assets.  A  bill  in 
chancery,  in  most  cases  will  be  found  a  better  remedy.  It 
will  lead  to  a  discovery  of  the  concealment,  and  the  circum- 
stances attending  it,  and  may,  in  some  cases,  enable  the  court 
to  create  a  trust  in  favor  of  the  injured  purchaser."  See, 
also,  to  the  same  effect,  1  Fonblanque  on  Equity  365.  As- 
suming, then,  the  statements  of  the  answer  in  the  present 
suit  to  be  true,  the  defendant  could  before  an  ouster,  sue  at 
law  for  damages  arising  from  the  fraud  in  question,  and,  con- 
sequently, he  has  a  clear  right  to  relief,  on  the  same  ground, 
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in  a  court  of  equity.  It  is  a  plain  dictate  of  common  justice 
that  the  complainant,  under  such  circumstances,  should  be 
required,  before  receiving  the  money  due  on  this  mortgage,  to 
indemnify  the  defendant,  as  far  as  practicable,  for  the  loss 
which  he  has  sustained,  and  also  for  his  probable  future  loss, 
by  reason  of  the  alleged  deception. 

Thus  far  it  does  not  appear  to  me  that  the  questions 
involved  in  this  case  are  open  to  any  doubt. 

But  the  really  debatable  point,  and  the  one  which  was 
principally  discussed  on  the  argument,  is,  whether  this 
defence  of  fraud  can  be  set  up  in  the  answer,  or  must  form 
the  subject  of  a  cross-bill.  The  defence  was  overruled  upon 
exceptions  to  the  answer,  and  it  seems  to  me  that  this  is  the 
correct  practice  upon  the  assumption  that  the  fraud  cannot 
be  taken  advantage  of  by  an  answer,  because,  if  as  a  defence 
it  is  altogether  inefficacious,  it  is  unmistakably  impertinent. 
Everything  is  impertinent  which  can  have  no  legal  or 
equitable  value  or  effect  in  the  cause.  If,  then,  the  fraud  in 
question  could  be  presented  on  the  record  only  in  the  form 
of  a  cross-bill,  it  was  properly  struck  out  from  the  answer 
as  being  irrelevant.  The  question,  therefore,  recurs :  how 
must  the  alleged  fraud  be  pleaded  ?  I  am  of  the  opinion 
that  it  cannot  be  set  up  as  a  pure  defence,  as  has  been 
attempted  in  the  answer  now  under  consideration.  In  proof 
of  this  view  we  have,  I  think,  but  to  analyze  this  bill  and 
answer :  the  bill  claims  the  money  secured  by  the  mortgage ; 
the  answer  declares  that  the  defendant  was  deluded  into 
taking  an  infirm  title,  and  aslcs  to  be  dismissed  from  the 
court  without  paying  the  money,  or  any  part  of  it.  Now, 
it  seems  to  me  that  if  the  effect  of  the  fraud  would  be  to 
dispense  with  the  payment  of  this  money,  then  this  pleading 
would  be  correct.  But  this  result  does  not  follow  from  the 
fact  of  fraud,  and  the  consequence  is,  the  defendant  cannot 
stand  on  this  ground.  The  defendant,  as  he  is  not  in  a 
situation  to  rescind  the  contract,  must  seek  to  have  his 
damages  assessed,  and  such  other  relief  as  the  circumstances 
may  require ;    and   this  would   not  be    interposing  a  mere 
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defence  to  the  complainant's  demand  of  the  money,  but 
would  be  asking  affirmative  relief.  In  accordance  with  the 
strict  rules  of  equity  practice,  assistance  of  this  character  can 
be  obtained  only  by  means  of  an  original  or  cross-bill. 

This  was  the  rule  enforced  in  Miller  v.  Gregory,  1  C.  E. 
Green  274,  a  case  which,  with  respect  to  every  essential,  was 
similar  to  that  now  under  review.  It  was  a  proceeding  to 
foreclose  a  mortgage,  and  the  defence  was  obtained  by  false 
and  fraudulent  representations  whereby  the  defendant  had 
been  induced  to  purchase  the  mortgaged  premises  at  a  price 
greatly  beyond  their  real  value.  This  defence  was  over- 
ruled. Chancellor  Green  saying :  "  It  draws  in  question  the 
fairness  and  validity  of  the  sale  made  by  the  complainant  to 
the  defendant,  and  seeks  to  impeach  the  contract  on  which 
the  title  is  founded.  These  matters,  if  available  at  all  as  a 
defence  to  this  suit,  can  only  be  drawn  in  question  by  a 
cross-bill.  The  complainant  is  entitled  to  the  benefit  of  his 
answer  to  these  charges  of  fraud."  There  can  be  no  doubt 
that  this  case  is  so  completely  in  point  that  it  would  have 
to  be  overruled  if  this  court  should  adopt  the  doctrine  that 
the  present  defence  can  be  advanced  in  the  form  of  an 
answer.  The  decision  is  of  the  greatest  weight,  and  if  I  had 
any  doubt  on  the  subject,  I  should  yield  implicitly  to  its 
authority.  But,  as  I  have  already  remarked,  the  rule  of 
pleading  seems  to  me  to  be  unquestionably  settled,  and  I 
have  found  no  case  in  which  fraud  in  a  sale  of  land  has  been 
set  up  in  an  answer,  the  defendant  being  in  the  undisturbed 
possession  of  the  property.  Upon  the  argument  counsel 
likened  the  case  of  fraud  to  that  of  an  eviction  where  a 
warranty  of  title  exists,  and  it  was  said  that  such  eviction 
could  be  set  up  in  the  answer.  But  the  two  cases  are  not 
alike ;  for,  on  the  occurrence  of  an  eviction,  the  facts  are  of 
a  simple  character,  and  the  right  of  the  defendant  is  to  have 
a  return  of  the  purchase  money,  or  a  deduction  according  to 
a  fixed  standard ;  but,  on  the  contrary,  fraud  gives  rise  to  a 
counter  claim,  the  amount  of  damages  being  wholly  unliqui- 
dated and  dependent  on  the  circumstances  of  the  particular 
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transaction.  It  is  true  that  since  the  statute  authorizing  the 
complainant  to  waive  the  verification  of  his  answer  by  the 
defendant,  the  utility  of  the  cross  bill  in  cases  of  this  kind 
has  considerably  lessened.  The  defendant  cannot  now  be  said 
to  be  entitled  to  the  benefit  of  his  oath  as  annexed  to  his 
answer  on  the  question  of  fraud,  and  it  may,  consequently,  be 
a  subject  for  consideration  whether  the  rule  of  pleadino-  re- 
quiring a  cross  bill  may  not,  in  many  instances,  be  advan- 
tageously relaxed.  But  this  is  a  question  which  appeals  for 
solution  to  the  Court  of  Chancery  alone,  for  a  decision  of  that 
court,  holding  the  parties  to  an  observance  of  the  established 
rules  of  pleading,  cannot,  certainly,  with  any  propriety,  be 
called  in  question  here.  And  it  should  also  be  remarked  that 
oven  if  a  cross  bill  could  be  dispensed  with,  still  the  answer 
in  the  present  case  could  not  be  regarded  as  sufficient,  inas- 
much as  it  does  not  raise  the  proper  issue.  The  only  point  it 
has  attempted  to  place  in  controversy  is,  whether  the  defend- 
ant is  not  absolved  from  the  payment  of  the  money  due  on  the 
mortgage,  in  consequence  of  the  fraud  of  the  complainant. 
The  true  point  for  decision  is,  how  much  has  the  defendant 
been  injured,  and  what  means  should  be  adopted  for  his  pro- 
tection? And  this  point  the  answer  has  not  put  it  in  the 
power  of  the  court  to  adjudge.  The  defendant  has  not  asked . 
that  his  damages  should  be  assessed,  and  in  the  absence  of  such 
asking  the  court  has  not  the  competency  to  adjust  them.  This 
answer,  therefore,  would  be  insufficient,  even  though  a  cross 
bill  was  not  indispensable. 

The  interlocutory  decree  appealed  from  should  be  affirmed. 

The  final  decree  appears,  from  inadvertence,  to  have  been 
irregularly  entered.  As  the  whole  of  the  answer  was  not 
embraced  by  the  exceptions,  it  would  seem  that  the  master's 
report  should  not  have  been  confirmed  without  a  rule  nid 
and  that  the  case  should  also  have  been  set  down  upon  the 
argument  list.  And  even  if  the  answer  is  to  be  regarded  as 
altogether  suppressed,  the  decree  was  entered  at  too  early  a 
period,  as  the  statute  gives  to  the  defendant  thirty  days, 
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after  bis  answer  is  adjudged  insufficient,  to  file  a  second  or 
further  answer.  Nix.  Dig.  110,  §  31.*  But  this  irregularity 
cannot  be  taken  advantage  of  here,  as  ii  is  not  comprised  in 
the  reasons  contained  in  the  petition  of  appeal.  The  error, 
however,  is  important  in  this  respect,  that  it  relieves  this 
court  from  the  apprehension  that  the  defendant,  having  pos- 
sibly a  meritorious  case,  will  be  shut  out  from  a  hearing  by 
a  mere  lapse  in  pleading.  Upon  an  application  to  the  Chan- 
cellor, this  final  decree  will,  doubtless,  be  set  aside  on  account 
of  the  irregularity  above  referred  to,  and  thus  the  way  will  be 
opened  to  put  the  case  in  such  a  course  of  pleading,  by  cross 
bill  or  otherwise,  as  will  lead  to  the  attainment  of  an  equita- 
ble result. 

As  the  case  stands,  the  final  decree  must  also  be  affirmed. 

The  affirmance  in  this  court  of  both  the  interlocutory  and 
final  decree  should  be  without  prejudice  to  an  application  on 
the  part  of  the  appellant  to  the  Chancellor  to  modify,  open, 
or  set  aside  either  or  both  of  said  decrees,  so  as  to  reach  the 
merits  of  the  case. 

The  whole  court  concurred. 


Andrews,  appellant,  and  Stelle,  respondent. 

1.  A  mortgagor,  after  his  equity  of  redemption  is  sold,  is  not  a  necessary 
party  to  a  bill  for  foreclosure. 

2.  If  made  a  party,  and  he  sets  up  the  defence  of  usury,  he  has  a  right 
to  appeal  from  a  decree  against  him,  because  the  decree  would  bar  him 
from  setting  up  the  same  defence  to  a  suit  on  the  bond. 

3.  It  does  not  necessarily  follow  from  the  right  of  such  defendant  to  an 
appeal,  that  a  court  of  equity  would  refuse  to  appropriate  the  proceeds  of 
the  mortgaged  premises  to  the  satisfaction  of  the  usurious  security,  at  the 
instance  of  a  party  who  has  no  interest  in  the  fund. 


The  opinion  of  the  Chancellor  is  reported  in  4  C.  E.  Green 
410. 


*iJeD.,j).  110,  sec.  36. 
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3/?*.  R.  S.  Green  and  Mr.  Williamson,  for  appellant. 
Mr.  Ludlow  and  Mr.  C.  Parker,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

To  the  bill  filed  for  the  foreclosure  of  a  mortgage  given  to 
the  complainant,  Andrews  and  wife,  the  mortgagors,  set  up 
in  their  answer  two  defences:  First.  That  Stelle  holds  the 
mortgage  in  trust  fur  the  City  Bank  of  Perth  Amboy,  an 
insolvent  corporation,  and  that  the  receivers  of  the  bank  must 
be  parties.     Second.  Usury. 

Before  the  bill  was  filed,  Andrews'  equity  of  redemption  in 
the  whole  of  the  mortgaged  premises  had  been  sold,  and  it  is 
insisted  that  he  cannot,  therefore,  set  up  the  defence  of  usury 
in  this  case.  Andrews,  having  no  interest  in  the  disposition 
of  the  mortgaged  premises,  is  not  a  necessary  party  to  the 
bill ;  and  if  that  constituted  the  test,  he  would  not  be  in  a 
position  to  challenge  the  propriety  of  the  decree.  Vroom  v. 
Ditmas,  4  Paige  526 ;  Cummins  v.  M^ire,  2  Halst  Ch.  73 ; 
Brolashy  v.  Miller,  1  StocU.  807. 

But  the  complainant  made  him  a  party  and  called  upon 
him  to  answer,  and  if  the  decree  of  the  court  below  is  unre- 
versed, it  will  bar  the  defence  of  usury  which  Andrews 
might  otherwise  set  up  to  a  suit  on  the  bond,  it  being  a 
judgment  between  the  same  parties  with  regard  to  the  same 
subject  matter.  A  decree,  sentence,  or  judgment  of  a  court 
of  competent  jurisdiction  is  conclusive  in  any  future  litiga- 
tion of  the  same  question,  between  the  same  parties  or  those 
claiming  under  them.  Gelston  v.  Hoyt,  1  Johns.  Ch.  543 ; 
E/ile  V.  Bingham,  .7  Barb.  494 ;  Young  v.  Eummell,  2 
Hill  478  ;  Kingsland  v.  Spalding,  3  Barb.  Ch.  341.  In 
Morris  v.  Floyd,  5  Barb.  8.  C.  R.  130,  the  mortgagor 
being  sued  at  law,  pleaded  usury,  but  failed  to  appear  at  the 
trial :  held,  that  the  verdict  and  judgment  against  him 
estopped  him  from  interposing  the  defence  in  equity  upon 
foreclosure. 
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Andrews  is,  therefore,  interested  in  the  decree,  and  has  a 
right  to  show  that  it  is  wrong,  if  he  can,  and  escape  from  the 
estoppel  it  will  create  against  him  in  a  future  suit. 

But  it  does  not  necessarily  follow  that  if  he  could  succeed 
in  charging  the  transaction  with  the  vice  of  usury,  that  a 
court  of  equity  would  refuse  to  apply  the  proceeds  of  sale  of 
the  mortgaged  premises  to  the  discharge  of  the  mortgage,  at 
the  instance  of  a  party  who  has  no  interest  at  all  in  the  fund 
to  be  appropriated.  The  burden  is  on  Andrews  to  establish 
infirmity  in  the  security.  He  testifies,  from  inference  rather 
than  from  any  positive  knowledge,  that  the  bank  really  made 
the  loan  to  him.  In  this  he  is  directly  contradicted  by  the 
complainant,  and  two  witnesses  who  know  all  about  the 
contract. 

The  books  of  the  bank,  which  are  exhibited  in  support  of 
the  appellant,  are  not  of  such  a  character  as  to  be  reliable, 
and  do  not  make  it  clear  that  the  two  memorandum  notes, 
upon  which  Stelle  drew  the  money  which  he  loaned,  have 
not  been  paid.  The  question  as  to  the  payment  of  those 
notes  must  be  settled  between  Stelle  and  the  receivers  of 
the  bank. 

The  defence  of  usury,  so  far  as  Stelle  can  be  affected  by  it, 
has  no  better  support.  It  is  expressly  denied  by  Stelle  and 
the  two  Pattersons,  and  although  there  are  some  entries  on 
the  bank  book  which  give  color  to  Andrews'  statement  that 
he  paid  something  in  addition  to  legal  interest  for  the  forbear- 
ance of  the  money,  the  weight  of  evidence  is  against  the  allega- 
tion that  Stelle  was  a  party  to,  or  knew  of  any  such  vicious 
agreement. 

The  only  entries  upon  the  books  for  interest  paid  are  $325, 
$300,  $412.50  and  $582.50,  amounting  to  $1620  ;  while  the 
interest  endorsed  on  the  bonds,  to  August  1st,  1863,  amounts 
to  $1625,  or  five  dollars  more  than  the  aggregate  of  those 
sums. 

In  my  opinion,  the  decree  of  the  Chancellor  should  be 
affirmed. 

The  whole  court  concurred. 
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CoNDiT,  appellant,  and  Blackwell,  respondent.* 

1.  Tax  deeds  in  Wisconsin,  which  omit  the  words  "  as  the  fact  is  "  in 
the  given  form,  are  void. 

2.  In  a  contract  of  purchase  and  sale  between  attorney  and  client,  or 
principal  and  agent,  the  burden  of  establishing  its  perfect  fairness,  ade- 
quacy and  equity,  is  thrown  upon  the  attorney  or  agent,  and  in  the  absence 
of  such  proof,  courts  of  equity  treat  the  case  as  one  of  constructive  fraud. 
In  case  of  trustee  and  cestui  que  trust,  the  contract  may  be  avoided  at  the 
option  of  the  cestui  que  trust. 

3.  The  application  of  the  rule  which  measures  the  duty  of  an  agent, 
makes  this  a  case  of  constructive  fraud. 


The  opinion  of  the  Chancellor  is  reported  in  4  C.  E.  Green 
194. 

Mr.  W.  8.  Whitehead  and  Mr.  MoOarter,  for  appellant. 

The  bill  in  this  case  is  filed  for  the  reconveyance  by  the 
respondent  to  the  appellant,  of  a  house  and  lot  in  the  town  of 
Orange,  New  Jersey. 

The  property  in  question  was  conveyed  by  the  appellant  to 
the  respondent,  by  deed  dated  June  16th,  1865,  for  the  con- 
sideration of  $6500,  subject  to  a  mortgage  of  $2500 ;  said  deed 
containing  full  covenants  of  warranty  and  seizin. 

The  only  consideration  for  this  conveyance  was  the  convey- 
ance by  the  respondent  to  the  appellant,  by  deed  of  even  date, 
of  2550  acres  of  land  in  the  state  of  Wisconsin.  The  consid- 
eration named  in  the  last  mentioned  deed  was  $100,  and  the 
deed  contained  only  a  covenant  against  the  acts  of  the  grantor 
and  those  claiming  under  him. 

The  appellant  relies  on  the  following  general  points : 

1st.  That  the  title  to  the  lands  which  the  respondent  under- 
took to  convey  to  the  appellant,  as  the  consideration  for  the 
appellant's  conveyance,  was  void  for  two  reasons : 

1.  That  if  respondent  had  ever  had  a  good  title  to  the 
lands,  they  had  been  sold  for  taxes,  and  the  time  allowed  by 
the  law  of  Wisconsin  for  their  redemption  had  expired, 

*  Cited  in  Dodd  v.  Wakeman,  11  C.  E.  Gr.  488. 
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2.  That  the  respondent  never  had  title,  and  that  deeds  such 
as  those  under  which  he  held,  had  been  declared  void  by  the 
Supreme  Court  of  Wisconsin. 

Laws  of  Wisconsin,  of  1854,  p.  78;  Rev.  Stat,  of  Wiscon- 
sin, of  1858,  p.  233;  Laws  of  \Visco}isin,  of  1859,  p.  27; 
Lain  v.  Cook,  15  Wis.  446;  Lain  v.  Shepardson,  18  Wis.  59; 
Wakeley  v.  Mohr.  Lbid.  321. 

2d.  That  the  appellant  was  induced  to  make  the  convey- 
ance of  his  land  in  Orange  by  reason  of  actual  fraud  on  the 
part  of  the  respondent,  and  misrepresentations  made  to  appel- 
lant, and  by  respondent's  taking  advantage  of  the  fiduciary 
relation  which  existed  between  them. 

3d.  That  the  respondent,  being  a  lawyer  by  profession,  at 
the  time  of  the  excliange  of  the  lands  in  question  in  this 
cause,  was,  and  for  some  time  previous  had  been,  acting  as 
the  counsel  for  the  appellant  in  regard  to  otiier  lands  of 
appellant  in  the  west,  and  in  regard  to  the  payment  of  taxes 
thereon,  and  was  also,  at  the  same  time,  employed  as  agent 
by  the  appellant  for  the  sale  of  the  lands  of  appellant  in 
Orange,  which  were  conveyed  to  respondent,  and  that  appel- 
lant relied  upon  respondent  as  his  counsel  and  agent  in  this 
transaction. 

4th.  That  the  exchange  was  constructively  fraudulent,  by 
reason  of  the  fiduciary  relation  which  the  respondent  held  to 
the  appellant,  and  was  therefore  void. 

1  Story's  Eq.  Juris.,  §§  310,  312,  315-316  a,  and  cases 
cited;  Story  on  Agency,  ^^  210-212;  Poillon  v.  Martin,! 
Sandf.  Ch.  569 ;  2  Sug.  on  Ven.  887-889,  and  notes ;  Paley 
on  Principal  and  Agent,  33,  and  note  4 ;  Parkist  v.  Alex- 
ander, 1  Johns.  Ch.  394 ;  Davoae  v.  Fanning,  2  Johns.  Ch. 
252 ;  Yoi'k  Buildings  Co.  v.  MacKenzie,  cited  in  2  Johns. 
Ch.  268 ;  Torrey  v.  Bank  of  Orleans,  9  Paige  663 ;  Banks 
V.  Judah,  8  Conn.  146 ;  Copeland  v.  Ins.  Co.,  6  Pick.  203, 
and  note ;  Jackson  v.  Van  Dalfsin,  5  Johns.  R.  43 ;  Central 
Ins.  Co.  v.  National  Ins.  Co.,  14  N.  Y.  (4  Kern.)  85  ;  Utica 
Ins.  Co.y.  Toledo  Ins.  Co.,  17  Bar^b.  134;  Reed  v.  Warner, 
5  Paige  656;  Ex  parte  Lacey,  6  Vesey  629;  Ex  parte  Ben- 
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nett,  10  Vesey  398  ;  Tate  v.  Williamson,  1  Eq.  Cas.  528  ;  2 
Ch.  Ap.  Cas.  56;  Kennedy  v.  Brown,  11  iaw  Beg.  S57 ; 
Scott  V.  Gamble,  1  StocJct.  235 ;  Huston  v.  Cassedy,  2  5eas. 
228 ;  Mul/ord  v.  ^owen,  1  A^tocA;^.  797. 

5th.  That  in  such  a  case  the  burden  of  establishing  the 
perfect  fairness,  adequacy  of  price,  and  equity  of  the  trans- 
action, is  thrown  upon  the  agent  or  attorney. 

Same  authorities  cited  on  the  fourth  point. 

Mr.  Blake  and  3Ir.  C.  Parker,  for  respondent. 

No  fraudulent  representations  are  proved  by  any  witness 
except  Condit. 

His  story  is  not  corroborated  by  facte  or  circumstances. 

Many  of  his  statements  are  disproved  by  the  other  wit- 
nesses ;  sometimes,  by  his  own  testimony. 

The  probabilities  of  the  case  are  with  Blackwell,  not  with 
Condit. 

Condit  is  thus  shown  to  be  an  unreliable  witness.  And  it 
is  unnecessary  to  suggest  the  old  maxim. 

Blackwell's  story  is  not  only  consistent  with  itself,  but  is 
corroborated  in  several  very  important  particulars. 

Even  were  Condit's  story  to  be  accepted  as  true,  he  has 
not  introduced  any  legal  evidence  of  a  defective  title  to  the 
lands  in  controversy.  On  the  contrary — by  his  own  show- 
ing— the  title  is  good  to  the  principal  part  of  the  lands. 
And  whether  such  title  be  good  or  bad,  the  testimony  shows 
clearly  that  Condit  has  received  all  that  he  bargained  for — 
that  he  took  the  property  subject  to  all  possibte  contingencies 
or  failure  of  title. 

A  case  of  this  character  (involving  the  personal  reputation 
of  a  party)  may  not  be  decided  upon  presumptions ;  but, 
strictly,  according  to  law  and  the  evidence. 

Fraud  is  never  to  be  presumed  ;  it  must  be  clearly  proved 
by  the  party  making  the  charge.  The  presumption  of  law 
is  always  against  bad  faith.  Stewart  v.  English,  6  Ind.  176  ; 
Flint  V.  Jones,  5  Wis.  424 ;  Turner  v.  Lambeth,  2  Tex.  365 ; 
Hubbard   v.    Turner,    2    McLean  519  ;   Gould  v.  Gould,  3 
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Story  C.   C.  R.  516  ;  Hildreth  v.  Sands,  2  Johns,  Ch.  35 ;  1 
Story's  Eq.  Jur.,  §  200  ;  Atwood  v.  Small,  6  Clark  &  Fin.  232. 

The  opinion  of  the  court  was  delivered  by 
Van  Syckel,  J. 

The  object  of  the  bill  filed  in  this  case  is  to  set  aside  a 
deed  for  a  house  and  lot,  in  Orange,  made  by  Condit  to 
Blackwell,  and  to  compel  a  re-conveyance  to  Condit,  on 
account  of  alleged  fraud  in  the  transaction.  The  considera- 
tion for  said  deed  was  the  conveyance  by  Blackwell  to  Con- 
dit, of  2550  acres  of  land  in  "Wisconsin,  to  which  the  former 
claimed  to  hold  title  under  tax  sales. 

The  deed  executed  by  Condit  bears  date  June  17th,  1865; 
the  consideration  specified  in  it  is  $6500,  and  it  contains  full 
covenants,  subject  to  a  mortgage  of  $2500.  The  deed  for 
the  Wisconsin  lands  bears  the  same  date ;  the  consideration 
named  is  $100,  and  the  covenants  are  only  against  acts  of 
the  grantor  and  those  claiming  under  him. 

It  is  insisted,  on  the  part  of  the  appellant,  that  Blackwell, 
at  the  time  he  made  Siiid  conveyance,  had  no  title  to  the  lands 
in  Wisconsin  ;  and  he  is  charged  with  fraud,  botii  construc- 
tive and  actual,  in  effecting  the  exchange.  Blackwell's 
title  rested  upon  a  deed  made  to  him  by  Edward  B.  Howell 
(who  held  under  tax  deeds),  October  1st,  1861,  for  a  portion 
of  said  lands,  and  for  the  balance  thereof  upon  a  number 
of  tax  deeds,  each    bearing   date   January  14th,  1862. 

The  tax  laws  of  the  state  of  Wisconsin  for  the  years  1854, 
1858,  and  1859,  were  in  evidence,  and  were  referred  to  by 
the  counsel  of  the  respective  parties  on  the  argument  of  the 
cause.  By  the  act  of  1854,  the  form  of  the  deed  is  pre- 
scribed (ch.  66,  §  3) ;  the  same  form  is  retained  by  the  act 
of  1858  (ch.  18,  §  153),  and  re-enacted  by  the  act  of  1859 
(ch.  22,  §  50).  In  the  tax  deeds  to  Blackwell,  the  words 
"as  the  fact  is,"  which  occur  in  two  places  in  the  given 
form,  are  omitted.  The  Supreme  Court  of  Wisconsin  have 
held   that   this  omission  is  fatal  to  the  validity  of  a  deed. 
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Lain  v.  Cook,  15  Wis.  446 ;  Laht  v.  Shepardson,  18  Wis.  59 ; 
Wakeley  v.  3Iohr,  18  Ibid.  321. 

It  also  appears,  by  reference  to  these  tax  laws,  that  all 
these  lands  were  subject  to  be  sold,  annually,  for  the  non- 
payment of  taxes  subsequent  to  those  for  which  they  were 
sold  to  Howell  and  Blackwell ;  and  unless  redeemed  within 
three  years  after  such  sale,  the  title  of  the  subsequent  pur- 
chaser would  become  absolute,  provided  his  deed  was  re- 
corded. 

It  is  admitted  that  no  taxes  were  paid  on  the  2550  acres 
after  1857,  and  that  they  were  encumbered  by  taxes  assessed 
after  that  date  to  the  amount  of  several  hundred  dollars. 
Sworn  copies,  in  evidence,  of  entries  and  records  made  in 
the  books  of  the  treasurer  of  the  county  of  Vernon,  show 
that,  between  1857  and  1865,  about  900  acres  of  said  lands 
liad  been  sold  from  Blackwell  for  non-payment  of  taxes,  and 
tliat  there  are  imperfections  in  the  title  to  other  400  acres. 
These  entries  and  records  are  required  to  be  made  by  the 
said  tax  laws  of  1858;  and  section  178,  of  chapter  18, 
which  provides  that  they  shall  be  prima  facie  evidence  of 
the  facts  therein  stated  in  all  judicial  proceedings  in  Wis- 
.consin,  entitles  them  to  the  same  consideration  in  the  courts 
of  this  state.  The  defects  in  the  Blackwell  title  being  thus 
established,  the  real  question  is,  whether  Condit  has  shown 
any  claim  to  relief  from  the  loss  occasioned  to  him  by  such 
imperfections. 

It  is  admitted  by  Blackwell  that  at  the  time  of  the  ex- 
change, and  for  some  years  previous  thereto,  he  had  been 
acting  as  attorney  for  Condit  in  paying  taxes  on  other  lands 
held  by  him  in  Wisconsin,  and  that  he  was  also  at  the  same 
time  employed  in  the  capacity  of  agent  by  Condit  to  sell  the 
Orange  pro})erty.  This  fiduciary  relation  thus  existing  be- 
tween these  parties,  the  validity  of  this  transaction  must  be 
determined  by  rules  of  law  which  are  not  apj)licable  to  ordi- 
nary cases.  The  confidence  which  the  relation  of  attorney 
and  client  begets  between  the  parties,  and  the  influence 
which  the  attorney  thereby  acquires,  has  led  to  a  very  close 
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scrutiny  of  all  transactions  between  them,  and  the  law  often 
interposes  to  set  aside  contracts  which,  between  other  persons, 
would  be  subject  to  no  exception.  In  such  cases,  the  burden 
of  establishing  the  perfect  fairness,  adequacy,  and  equity  of 
the  negotiation  is  thrown  upon  the  attorney,  and  in  tlie 
absence  of  such  proof,  courts  of  equity  treat  the  case  as 
one  of  constructive  fraud.  1  Stoi-y^s  Eg.,  §  311.  In  Gib- 
son V.  Jeyes,  6  Vesey  278,  Lord  Eldon  expresses  the  rule  to 
be,  "  that  if  he  will  mix  M'ith  the  ciiaracter  of  attorney  that 
of  vendor,  he  shall,  if  the  propriety  of  the  contract  comes  in 
question,  manifest  that  he  has  given  his  client  all  that  reason- 
able advice  against  himself,  that  he  would  have  given  against 
a  third  person."  In  the  case  of  trustee  and  cestui  que  trust, 
the  rule  goes  to  the  extent  of  creating  a  positive  incapacity 
on  the  part  of  the  trustee  to  purchase  the  trust  estate,  and 
gives  the  cestui  que  trust  power  to  avoid  the  conveyance  at  his 
option. 

Whether  the  rule  relating  to  attorney  and  client  applies 
to  this  case,  inasmuch  as  Blackwell  was  not  Condit's  attor- 
ney, but  agent  only  in  hac  re,  need  not  be  discussed,  be- 
cause the  same  considerations  pertain  to  contracts  of  pur- 
chase and  sale  between  principal  and  agent,  and  they  are 
not  allowed  to  stand  unless  there  is  "the  most  entire  good 
faith,  and  a  full  disclosure  of  all  facts  and  circumstances, 
and  an  absence  of  all  undue  influence,  advantage,  or  impo- 
sition." 1  Story's  Eq.,  §  315.  In  Lowther  v.  Lowt/ier,  13 
Vesey  103,  the  Lord  Chancellor  says,  "  that  an  agent  to  sell 
shall  not  convert  himself  into  a  purchaser,  unless  he  can 
make  it  perfectly  clear  that  he  furnished  his  employer  with 
all  the  knowledge  which  he  iiimself  possessed."  "  The  agent 
must  conceal  no  facts  within  his  knowledge  which  might 
influence  the  judgment  of  his  })rincipal  as  to  price  or 
value,  and  if  he  does,  the  contract  will  be  set  aside."  1 
Story's  Eq.,  §  360  a.  The  transaction  must  be  character- 
ized by  the  utmost  good  faith.  There  must  be  no  misrepre- 
sentation, and  an  entire  absence  of  concealment  or  suppression 
of  any  fact  within  the  knowledge  of  the  agent,  which  might 
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influence  the  principal ;  and,  the  burden  of  establishing  the 
perfect  fairness  of  the  contract  is  upon  the  agent.  The 
following  authorities  support  these  propositions.  Story  on 
Ageney,  §§  210,  211;  2  Sug.  on  Ven,  887-9,  and  note  > 
Parkist  v.  Alexander,  1  Johns.  Ch.  394  ;  Banks  v.  Judah, 
8  Conn.  146 ;  Central  Ins.  Co.  v.  National  Ins.  Co.,  14  N. 
Y.  91 ;  Huguerin  v.  Basely,  14  Ves.  273 ;  Lowther  v. 
Lowther,  13  Ves.  102;  Selsey  v.  Rhodes,  2  Sim.  &  Stu.  41 ; 
Fox  V.  Mackreth,  2  Bi-own's  Ch.  400.  And  in  cases  where 
the  agent,  without  the  knowledge  of  the  principal,  becomes 
the  purchaser  at  his  own  sale,  the  principal  may,  at  his  elec- 
tion, adopt  the  contract  or  not. 

Was  the  conduct  of  Blackwell  in  consummating  this  ex- 
change, as  detailed  in  his  own  testimony,  ciiaracterized  by  that 
fairness  which  the  law  demands  ? 

Blackwell  admits,  both  in  his  answer  and  in  his  testimony, 
that,  pending  the  negotiation,  he  told  Condit  that  he  had 
been  admitted  to  practice  as  a  lawyer  in  the  state  of  Wiscon- 
sin, and  that  he  was  conversant  with  the  laws  of  that  state 
in  reference  to  tax  titles ;  in  his  evidence  he  says,  that  the 
strongest  expression  he  used  with  regard  to  the  validity  of 
the  title  was,  that  he  was  satisfied  that  under  the  provisions 
of  said  tax  laws,  his  title  could  be  maintained.  It  is  mani- 
fest, and  Blackwell  admits  it  in  his  testimony,  that  Condit 
relied  entirely  upon  the  knowledge  and  statements  of  Black- 
well  with  respect  to  these  titles,  because  he  had  not  suffi- 
cient time  to  send  to  Wisconsin  and  have  an  investigation 
made  for  himself.  As  before  stated,  when  these  representa- 
tions were  made,  BlackwelFs  deeds  were  not  only  void,  but 
a  large  portion  of  the  lands  he  claimed  to  hold  under  them, 
had  been  sold  for  subsequent  taxes,  and  conveyed  to  other 
parties.  Condit  had  a  right  to  rely  upon  these  statements, 
and  having  done  so,  Blackwell  cannot  shield  himself  by  the 
allegation  that  he  did  not  then  know  that  the  omission  of 
the  words  "  as  the  fact  is,"  rendered  his  title  void  ;  having 
declared  that  he  was  conversant  with  the  laws  of  Wisconsin,, 
he  cannot  be  permitted,  in  equity,  to  throw  the   loss    occa- 
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sioned  by  his  imperfect  title  upon  the  appellant,  by  the 
averment  that  he  did  not  know  tliat  his  assertion  was  not 
true. 

Aside  from  this  consideration,  a  careful  reading  of  Black- 
well's  testimony  clearly  shows  that  he  did  not  make  an  open 
and  ingenuous  disclosure  of  material  facts  in  connection  with 
his  title.  He  admits  tliat  he  knew  no  taxes  had  been  paid 
by  himself  since  1857;  that  he  did  not  know  whether  any 
had  been  paid  for  him  after  that  date;  that  he  took  it  for 
granted  that  his  lands  had  been  sold  for  subsequent  taxes, 
and  that  after  the  expiration  of  three  years  from  such  sale, 
the  purchaser's  title  would  become  absolute  as  against  him 
by  the  recording  of  his  conveyance.  The  following  extracts 
from  his  own  testimony  cannot  be  read  without  creating  the 
impression  that  he  at  least  failed  to  give  Condit  the  full 
knowledge  wliich  lie  himself  had  of  the  uncertainty  and  risk 
of  his  tax  titles : 

Quest.  Did  you  tell  Condit  that  the  taxes  had  not  been 
paid  since  1857? 

Ans.  I  told  him  there  were  unpaid  taxes  upon  the  land ; 
exactly  what,  I  did  not  tell  him. 

Quest.  Did  you  not  know  they  had  not  been  paid  since 
1857? 

Ans.  No ;  I  did  not. 

Quest.  Is  that  your  only  reason  for  not  telling  him  ? 

Ans.  I  didn't  tell  him  so,  for  I  didn't  know  that  such  was 
the  case. 

Quest.  Did  you  tell  him  that  the  taxes  on  these  lands  had 
not  been  paid  for  three  years  ? 

Ans.  I  told  him  there  were  unpaid  taxes  for  previous  years; 
I  don't  think  I  mentioned  three  years. 

Quest.  Did  you  tell  him  in  that  connection,  or  at  any  time, 
that  you  had  paid  no  taxes  on  the  lands  since  you  purchased 
them  ? 

Ans.  I  told  him  that  I  had  paid  no  taxes,  or  but  very  few ; 
and  he  asked  me  if  I  did  not  run  the  risk  of  losing  the  land 
from  subsequent  sales,  by  reason  of  the  taxes  being  unpaid, 
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and  I  said  the  only  way  to  guard  against  that  was  by  paying 
them. 

He  further  states,  that  he  took  it  for  granted  that  his  lands 
had  been  sold  for  subsequent  taxes,  but  that  he  had  never 
made  any  examination  of  his  titles,  and  did  not  know  whether 
any  deed  had  been  given  which  would  affect  them. 

That  Blackwell  had  a  superior  knowledge  of  the  infirmity 
in  his  title,  which,  if  he  did  not  suppress,  he  artfully  ex- 
pressed in  a  way  to  quiet  when  he  should  have  aroused  sus- 
picion, is  manifest. 

The  rule  of  morals,  which,  in  a  court  of  conscience,  mea- 
sures the  duty  of  the  agent,  required  Blackwell  to  state  not 
only  that  there  were  unpaid  taxes,  but  that  he  did  not  know 
that  any  taxes  had  been  paid  in  seven  years ;  not  only  to 
state  that  the  way  to  guard  against  the  risk  of  losing  the 
land  was  by  paying  the  taxes,  but  to  explain  fully  and  ex- 
plicitly that  he  had  not  examined,  and  did  not  know  the  con- 
dition of  his  title,  and  that  it  was  more  than  probable  that 
his  lands,  or  some  of  them,  had  been  sold  from  him  beyond 
redemption. 

In  reply  to  a  further  question,  requesting  him  to  state — 
giving  the  language  he  used  as  nearly  as  he  could — what  he 
said  in  respect  to  his  title,  and  the  laws  of  Wisconsin  in  rela- 
tion thereto,  he  says :  "  I  told  Condit  how  I  had  acquired 
the  lands  in  connection  with  Howell — about  Howell  and  my- 
self dividing  our  interest  in  these  lands ;  I  gave  him  the 
principal  points  as  fully  as  I  could  of  the  law  bearing  on 
such  sales ;  gave  him  a  statement  of  the  proceedings  of  the 
principal  steps  taken  in  selling  and  conveying  lands  for  taxes; 
the  effect  given  by  law  to  such  sales  and  deeds.  I  remember 
making  this  statement  almost  in  these  words :  I  think  they 
were  that  my  own  feeling  was,  that  unless  the  judges  before 
whom  such  case  might  come,  should  suffer  themselves  to  be 
influenced  by  popular  feeling,  I  could  not  see  very  well  how 
any  contested  case  could  well  go  against  the  claimant  of  the 
land,  and  that  I  could  not  apprehend  that  the  judges  were 
likely  to  be  so  influenced.     I  talked  very  freely  with  Condit 
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about  the  lands  at  that  time,  and  told  all  about  them  that  was 
to  tell  that  I  knew  of. 

That  Blackwell  desired  and  intended  to  impress  Condit 
with  the  belief  that  the  tax  titles  were  valid  cannot  be 
doubted,  and  that  his  success  in  so  doing  resulted  from  the 
fact  that  he  concealed  what  he  should  have  disclosed  is 
equally  clear.  With  a  tax  title  to  two  thousand  five  hun- 
dred and  fifty  acres  of  land,  upon  which  he  had  paid  no  taxes 
for  seven  yeare,  and  which  were  subject  to  be  sold  from  him 
beyond  redemj)tion  in  three  years,  he  asserts  that  he  made 
no  inquiry  during  all  that  period  in  regard  to  the  condition 
of  his  title;  yet,  in  effecting  the  exchange,  he  assures  Condit 
that  if  the  judges  of  Wisconsin  were  men  of  integrity,  he 
could  not  see  liow  the  claim  under  his  tax  titles  could  fail. 
If  he  was  wholly  unadvised  in  regard  to  the  situation  of  his 
titles,  he  had  no  right  to  make  this  assertion  ;  if  he  was  ad- 
vised, he  was  guilty  of  positive  fraud. 

It  is  insisted  that  when  the  exchange  was  made  the  agency 
had  ceased,  and  that  the  moment  the  parties  began  to  nego- 
tiate with  each  other,  they  occupied  the  position  of  princi- 
pals ;  but  it  is  obvious  that  the  rules  of  law  which  restrain 
dealings  between  principal  and  agent,  could  have  no  exist- 
ence if  they  ceased  to  apply  the  moment  the  parties  com- 
menced to  treat  with  each  other.  There  is  no  evidence  of 
an  agreement  between  them  that  the  obligations  which  the 
agency  imposed  should  cease,  and  that  they  would  bargain 
about  the  subject  matter  at  arm's  length,  as  strangers  to 
each  other. 

Being  satisfied  that  there  was  legal  fraud  in  this  case, 
which  renders  the  agreement  vicious,  and  that  in  equity 
Blackwell  should  not  be  permitted  to  derive  any  advantage 
from  it,  it  is  not  necessary  to  discuss  at  length  the  question 
of  ])ositive  fraud. 

The  Steele  and  Pierson  transactions  are  open  to  criticism. 
And  the  fact  that  immediately  after  the  exchange  Blackwell 
permitted  Condit  to  represent,  in  his  presence,  to  Richards 
and  to  Lent  and  Brown,  without  contradiction,  that  the  title 
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to  the  western  lands  was  good,  is  inconsistent  with  the  denial 
which  his  answer  contains  of  material  allegations  in  the  bill. 
It  is  also  very  difficult  to  reconcile  with  the  belief  that  Black- 
well  was  ignorant  of  the  defects  in  his  tax  title  deeds,  the 
fact  that  so  soon  after  the  exchange  as  August  8th,  1865, 
new  deeds  were  taken  to  hitn,  and  a  number  of  suits  instituted 
in  Vernon  county  to  cure  such  infirmities.  His  attempted 
explanation  of  these  circumstances  is  not  at  all  satisfactory  to 
my  mind. 

If  the  case  of  The  State  v.  Winn,  reported  in  1 9  WisGOJisin 
304,  is  the  law  of  that  state,  Blackwell  could  have  compelled 
the  clerk  of  the  county  board  of  supervisors,  by  mandamus, 
to  execute  to  him  the  re-deeds  ;  but  a  valid  sale  and  convey- 
ance of  the  lands  for  taxes  under  a  junior  assessment,  cut  off 
his  title  under  an  earlier  tax  sale,  although  his  deed  was  later 
in  date  of  execution.     Jarvis  v.  Peck,  19  Wis.  74. 

Neither  can  the  aid  of  the  judgments  in  Vernon  county  be 
successfully  invoked  to  perfect  his  insufficient  titles.  The  tax 
laws  of  1859  declare  who  shall  be  barred  by  such  judgments, 
and  they  could  not  in  any  wise  affect  purchasers  of  the  same 
lands,  at  sales  for  taxes  assessed  subsequent  to  those  under 
which  they  were  conveyed  to  Blackwell ;  especially  so,  when 
as  in  this  case,  such  subsequent  purchasers  were  not  made 
parties  to  the  foreclosure  proceedings. 

In  my  opinion,  therefore,  the  decree  of  the  Chancellor 
should  be  reversed,  with  costs  in  this  court  and  in  the  court 
below ;  and  a  decree  should  be  rendered  declarino-  the  deed 
from  Condit  to  Blackwell  null  and  void,  directing  a  reconvey- 
ance by  Blackwell  to  Condit  of  the  Orange  property  with  cove- 
nants as  against  his  own  acts,  free  from  any  encumbrance  by 
him  created ;  and  also  that  Condit  is  entitled  to  an  account 
from  Blackwell  of  the  rents,  issues,  and  profits  of  the  Orange 
property  since  the  17th  day  of  June,  1865,  deducting  there- 
from taxes,  repairs,  insurance,  assessments,  and  other  (if  any) 
legal  charges  against  said  property ;  Condit  to  re-convey  to 
Blackwell  any  title  he  may  have  acquired  to  the  Wisconsin 
lands  by  virtue  of  Blackwell's  deed  to  him. 

The  whole  court  concurred. 
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CoNOVER,  appellant,  and  Wardell,  respondent. 

1.  After  acceptance  of  the  deed  for  lands,  possession  taken,  and  payment 
of  the  purchase  money,  an  action  may  be  maintained  where  there  is  a 
mistake  by  omission  or  repugnancy  in  the  description,  and  the  deed  may 
be  reformed.  QiMere.  Whether  a  bill  for  specific  performance  is  the  proper 
form  ? 

2.  A  failure  to  disclose  facts  within  the  knowledge  of  the  seller  of  lands, 
to  constitute  fraud,  must  amount  to  a  suppression  of  such  as  he  is  bound, 
underthe  circumstances,  in  conscience  and  duty  to  disclose  to  the  purchaser,, 
and  in  respect  to  which  he  cannot  innocently  be  silent.  Where  there  is 
no  fraud  or  mistake  in  such  facts,  a  party  may  properly  be  remitted  to  his 
remedy  at  law. 

3.  The  papers  executed  by  the  parties  relating  to  the  purchase  and  sale 
of  land  may  all  be  used,  and  they  settle  the  meaning  of  the  descriptive 
words  and  names  used  in  these  dealings,  in  preference  to  any  other  con- 
struction. Parol  evidence  of  such  meaning  must  be  rejected  where  the 
conflict  Ls  apparent. 

4.  Where  there  is  a  particular  recital  in  a  deed,  and  general  words  are 
afterwards  inserted,  the  generality  of  the  words  shall  be  qualified  by  the 
recital.  The  rn\e  falsa  demonstratio  non  nocet  applies  where  there  is  repug- 
nancy, and  in  such  case  the  first  grant  by  certain  description  prevails  over 
a  subsequent  and  variant  demonstration. 

5.  The  terms  "  our  homestead,"  "  the  Wardell  farm,"  and  "  the  premise* 
which  Henry  W^ardell  died  possessed  of,"  used  in  the  papers,  will  be  con- 
trolled by  the  precedent  particular  description  by  metes  and  bounds,  when 
followed  by  the  words  in  tlie  deed — "  it  being  the  same  premises  that  Henry 
Wardell  died  possessed  of,  and  it  being  hereby  intended  to  convey  to  said 
Conover  all  the  land  and  premises  lying  within  the  above  boundaries." 
They  will  not  be  held  to  include  several  strips  of  land  lying  outside  of  the 
boundaries,  which  were  formerly  part  of  the  Wardell  farm,  and  which  have 
been  separated  therefrom,  and  advertised  for  sale  in  lots. 


Mr.  W.  H.  Vredenhuryh  (with  whom  was  Mr.  J.  Parka^}, 
for  appellant. 

The  bill  was  filed  to  compel  specific  performance  of  an 
agreement  to  convey  land.  Tlie  prayer  of  the  bill  is,  that  de- 
fendants convey  to  complainant  the  "  Wardell  farm,"  situate 
in  Long  Branch,  New  Jersey,  of  which  defendants,  or  any  of 
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them,  were  seized  at  the  execution  of  the  agreement,  em- 
bracing several  portions  of  the  said  "  Wardell  Farm,"  par- 
ticularly described  in  said  bill. 

Complainant's  right  to  relief  depends  upon  construction  of 
agreement  to  sell  and  convey,  dated  June  26th,  1865,  exe- 
cuted by  defendant's  agent  with  complainant.  The  agree- 
ment should  be  construed  in  the  light  of  the  contemporaneous 
power  of  attorney,  dated  June  26th,  1865,  executed  by  de- 
fendants to  their  agent,  empowering  him  to  sell. 

The  construction  of  the  terms  of  those  instruments  must 
determine  complainant's  right  to  parcels  of  land  in  question. 
The  rule  is  well  settled,  that  their  terms  cannot  be  controlled 
or  varied  by  extrinsic  evidence.  Stoutenburgh  v.  Tomphins, 
1  Stockt.  332. 

No  fraud,  accident,  mistake,  or  surprise  is  alleged  by  de- 
fendants to  exempt  those  instruments  from  this  rule  of  con- 
struction. 

The  language  of  the  power  of  attorney  upon  which  a  con- 
struction must  be  placed  is,  defendants  autliorize  their  agent 
to  sell  and  convey,  &c.,  all  our  "  Homestead  Farm  on  Fresh 
Pond;  Beginning  at  or  near  the  Fresh  Pond  school-house, 
in  the  middle  of  the  highway,  and  running  easterly,  as  the 
ditch  and  fence  now  stands,  to  the  sea  or  ocean,"  &c. 

The  language  of  the  agreement  is,  "  all  that  tract  or  parct^l 
of  land  lying  and  being  on  Fresh  Pond,  in  Ocean  township, 
county  and  state  aforesaid,  and  known  as  the  Wardell  Farm  ; 
and  begins  in  the  middle  of  the  road  leading  from  Long 
Branch  to  Fresh  Pond,  near  the  corner  of  the  Fresh  Pond 
district  school-house,  and  runs  easterly,  as  the  ditch  and 
fence  now  stands,  to  the  sea  shore,"  &c. 

The  defendants  failed  to  convey  to  complainant  certain 
parcels  of  land  of  which  they  were  seized  and  possessed  at 
the  time  of  the  agreement,  and  are  now,  and  which  adjoined! 
to  and  were  parts  of  their  "  Homestead  or  Wardell  Farm  "" 
on  Fresh  Pond.  They  claim  that  they  have  conveyed  alii 
they  were  bound  to  convey  by  giving  complainant  a  deed 
which,  by  courses  and   distances,  describes  a  tract  /es.s  than 

Vol  VII.  2  h 
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the  Homestead  or  Wardell  Farm  (as  it  tlien  existed),  and 
leaves  out  the  portions  in  question.  The  defendants  say  that 
all  of  the  Wardell  Farm  south  of  the  ditch  and  fence  referred 
to  in  [)Ower  of  attorney  and  agreement,  still  belongs  to  them, 
and  they  have  a  right  to  retain  it. 

The  rule  is,  that  the  purchaser  is  entitled  to  have  the  con- 
tract specifically  performed  as  far  as  the  vendor  can  perform 
it.  See  1  Story's  Eq.  Jur  ,  §§  746,  751,  779 ;  Losee  v.  Morey, 
57  Barb.  561. 

If  tlie  defendants  were  bound  to  convey  to  complainant  all 
of  the  Wardell  Farm,  which  they  th^n  owned,  then  the  com- 
plainant is  entitled  to  relief. 

If  they  can  fulfill  tiie  terms  of  their  agreement  by  making 
their  south  boundary  in  accordance  with  the  course  of  the 
ditch  and  fence,  and  not  in  accordance  with  their  true  south 
line,  then  the  complainant  is  not  entitled  to  relief. 

The  first  rule  of  construction  is,  that  the  deed  be  taken 
most  strongly  against  him  that  is  agent  or  contractor,  and  in 
favor  of  the  other  party.  2  Black.'s  Comjn.,p.  380  ;  Co.  Liti. 
36  a.      Vtrbn  fortius  accipiuntur  coxtrn  p7'oferentem. 

The  second  rule  of  construction  which  comj)lainant  invokes 
is,  I  hat  words  used  as  an  additional  description  will  not 
vitiate  anything  sufficiently  described  before.  Goodtitle  v. 
Paul,2  Burr.  1089;  Mason  v.  White,  11  Barb.  173.  "My 
farm  at  Bovington  "  means  all  my  farm  at  Bovington. 

The  mistake  in  the  power  of  attorney  and  agreement  was 
the  mistake  of  defendants,  not  ours.  The  defendants  gave  a 
false  description  of  '•  all  our  Homestead  Farm  on  Fresh 
Pond."  That  mistake,  contradiction,  and  falsity  in  the  in- 
struments was  theirs,  not  the  complainant's,  and  ought  not 
to  injure  complainant.  It  was  the  defendant's  falsa  demon, 
stratio  of  what  they  had  before  sufficiently  described. 

The  complainant  had  a  right  to  believe  the  monumenUd 
description  in  gross,  which  could  be  most  readily  understood 
by  him. 

The  complainant  paid  for  the  whole  farm,  not  a  part  of  it. 

No  reservation  or  exception  was  made  by  defendants  of 
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•auy  part  of  tliat  "  Wardell  Farm  "  for  themselves,  and  yet 

<lefendauts  claim  now  the  right  to  reserve  a  part  of  said  farm 

for  themselves. 

Tiie  expression  used  by  defendants  in  power  of  attorney, 

^'  supposed  to  contain  seven  hundred  acres,''  was  calculated 

also  to  deceive  complainant. 

The  principle  laid  down  in  2  Black.'s  Coram.  380  applies, 

that  "  doubtful  words  and  provisions  in  a  deed  are  to  be  taken 

most  strongly  against  the  grantor,  he  being  supposed  to  select 

the  words  which  are  used  in  the  instrument."     See  also  Bac. 

Ahr.y  Grant  1 ;  Dunn  v.  English,  3  Zah.  126. 

The  defendants,  by  attaching  a  faulty  description  to  what 

was  sufficiently  described  before,  could  not  thus  impair  the 

prior  grant. 

The  ditch  and  fence  line  cuts  off  and  leaves  for  defendants 
a  part  of  "  The  Wardell  Farm,"  as  it  is  now,  and  was  then, 
•owned  by  defendants. 

Under  the  authorities,  the  defendants  are  bound  to  convey 
to  complainant  all  of  that  "  Homestead  "  or  "  Wardell  Farm  " 

which  they  then  owned  ;  their  subsequent  description  was  false, 
repugnant,  and  contradictory  to  the  first.  See  cases  of  CaLe 
V.  Thayer,  3  Greenl.  71;  Keith  v.  Reynolds,  3  Ibid.  393; 
Hobart  188  ;  Lodge  v.  Lee,  6  Oranch  237  ;  Thatcher  v.  Hmv- 
land,  2  Mete.  44 ;    Worthington   v.   Hylyer,  4    Mass.  195 ; 

Wheder  v.  Randall,  6  Mete.  529-532 ;  Blaeh  v.  Grant,  50 
Maine  364 ;  Spiller  v.  Scribner,  36  Vt.  245 ;  Cutler  v.  Tuft'^, 
3  Fick.  277;  Ela  v.  Card,  2  N.  H.175;  Abbot  v.  Pike,  33 
Maine  204;  Drinkwater  v.  Sawyer,  7  Maine  366;  Marr  v. 
Hobson,  22  Maine  321 ;  Pike  v.  Munroe,  36  Maine  309. 

Again :  where  two  descriptions  of  land  are  conveyed,  one 
by  name,  and  the  other  by  metes  and  bounds,  or  courses  and 
distances,  the  grant  will  operate  to  pass  the  land  according  to 
that  description  which  is  most  beneficial  to  the  grantee.  Haw- 
kins V.  Hanson,  1  Har.  &  McHen.  523  ;  Vance  v.  Fore,  24 
Col.  435 ;  Hall  v.  Gittlngs,  2  Har.  &  John.  112. 

The  complainant  asks  that  the  power  of  attorney  and 
agreement  be  construed  so  as  to  be  most  beneficial  to  him. 
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Where  there  are  two  clauses  in  a  deed,  of  wliicli  the  latter 
is  contradictory  to  the  former,  then  the  forviei'  shall  stand. 
See  Q-uise's  Dig.,  tit.  "  Deeds,"  ch.  20,  §  8 ;  23  Am.  Jurist, 
p.  279. 

Another  rule  governing  the  construction  of  deeds  containing 
conflicting  descriptions,  is  that  the  description  the  least  likely 
to  be  affected  with  mistakes  is  to  be  adopted.  Vance  v.  Fore, 
24  ad435. 

The  description,  "  All  our  Homestead  Farm  on  Fresh 
Pond,"  is  capable  of  i>o  mistake.  But  the  description,  "Be- 
ginning at  or  near  Fresh  Pond  school-house,  &c.,  and  run 
ning  easterly,  as  the  ditcii  and  fence  now  stands,  to  the  sea  or 
ocean,"  &c.,  is  capable  of  mistakes.  Because,  the  word 
"near"  is  indefinite.  It  might  mean  one  yard  or  fifty,  off 
from  Fresh  Pond  school-iiouse.  Because,  the  word  easterly 
is  indefinite,  and  permits  the  course  to  run  as  complainant 
claims  it.  Because,  the  words  "ditch  and  fence"  are  indefi- 
nite. They  did  not  extend,  by  one  hundred  and  fifty  yards, 
to  the  sea.  There  were  many  other  ditches  and  fences  there 
Buch  as  these.      They  might  take  in  the  portions  in  dispute. 

The  case  must  be  determined  upon  the  writings  between 
the  parties. 

Parol  evidence  that,  at  the  time  of  the  bargain,  the  parties 
were  on  the  land,  and  that  the  defendants  designated  points 
upon  alleged  boundary  line,  is  inadmissible.  Peaslee  v.  Gee, 
19  N.  H.  273. 

All  parol  evidence  as  to  the  directions  defendants  gave 
Morris  about  what  land  he  should  sell,  was  clearly  incom- 
petent. The  defendants  cannot  contradict  their  power  of 
attorney  in  that  way.  They  cannot  come  in  court  to  show 
they  had  a  different  intention  from  that  expressed  in  their 
deed  of  authority  to  Morris. 

If  the  parol  testimony  is  admissible  in  the  construction  of 
these  instruments,  then  we  submit  that  the  evidence  shows 
the  complainant  agreed  with  Morris  to  buy  "  <dl  the  land  H. 
Wardell  died  seized  of,  not  conveyed  away  at  that  time."  The 
extrinsic  facts  and  circumstances  show  that  complainant  is 
entitled  to  the  relief  prayed  for  in  his  bill  of  complaint. 
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Mr.  JR.  Allen,  jun.,  and  Mr.  B.  Williamson,  for  respon- 
•dents. 

The  opinion  of  the  court  was  delivered  by 

SCUDDER,  J. 

The  facts  in  this  case  are  set  forth  in  the  Chancellor's 
opinion  (5  C.  E.  Green  266),  and  will  therefore  be  stated 
again, '  and  referred  to,  only  so  far  as  may  be  necessary  to 
determine  the  points  to  be  settled  upon  this  appeal. 

The  particular  prayer  of  the  bill  is  for  a  specific  perform- 
ance of  the  contract  between  the  parties,  by  the  execution 
and  delivery  of  a  deed  or  deeds  of  conveyance  for  the  "  War- 
dell Farm,"  of  which  the  respondents,  or  any  of  them,  were 
seized  at  the  time  of  making  and  executing  said  agreement ; 
for  giving  possession  thereof;  and  for  the  several  pieces  and 
parcels  of  said  "  Wardell  Farm,"  which  they  have  failed  and 
neglected  to  convey  to  the  appellant,  and  particularly  men- 
tioned and  set  forth  in  the  bill  of  complaint ;  and  to  account 
for  rents  and  profits.  Added  to  this  is  the  general  prayer  for 
relief. 

It  may  be  doubted,  as  was  suggested  on  the  argument  of 
the  cause,  whether  it  is  technically  correct  to  frame  the 
bill  for  a  specific  performance  of  a  contract  for  the  sale  of 
land,  after  acceptance  of  the  deed,  possession  taken  of  the 
premises,  and  payment  of  the  purchase  money  under  it.  The 
form  of  the  relief  which  should  be  stated  and  prayed  for, 
would  seem  to  be  more  properly  to  reform  the  deed,  because 
of  a  mistake  by  omission,  or  for  repugnancy  in  the  descrip- 
tion. If  there  has  been  such  mistake  made  in  the  convey- 
ance, by  the  rules  of  equity  the  deed  may  be  reformed  by  cor- 
recting the  mistake,  so  as  to  make  it  read  as  it  should  have 
done,  and  by  directing  a  further  conveyance  to  perfect  the 
title.  Or,  if  there  is  repugnancy,  the  court  may  determine 
which  part  shall  prevail,  and  settle  the  intention  of  the  parties 
according  to  established  rules  of  construction.  The  strictly 
appropriate  remedy,  in  either  case,  would  seem  to  be  to 
reform  the  deed.     The  complainant's  case  is  either,  that  all 
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the  land  is  not  contiu'ned  in  tiie  deed  that  should  be,  or  that 
it  is  included,  but  so  expressed  as  to  leave  it  of  doubtful 
interpretation.  He  therefore  asks  for  a  correction  and  for 
possession  of  the  disputed  land. 

But  the  point  of  the  form  of  application  is  not  material 
here,  because,  under  the  general  prayer,  tiie  court  may  give 
such  relief  as  is  agreeable  to  the  case  made  by  the  bill. 

It  appears  satisfactorily  in  the  evidence,  and  is  Scarcely 
controverted,  that  there  was  no  fraud  in  the  contract  or  in 
the  conveyance,  by  misrepresentation  or  otherwise,  except 
that  the  agent,  Morris,  during  the  negotiations  for  sale,  did 
not  disclose  to  the  appellant  that  the  respondents  were  the 
owners  of  the  small  gores  and  parcels  of  land  in  dispute^ 
lying  south  of  the  first  course  in  the  deed;  and  that  said 
Morris  then  stated  that  these  had  been  sold  to  other  parties. 
It  appears  that  there  had  been  a  parol  contract  for  the  sale 
of  these  pieces  of  land  before  that  time ;  that  they  had  been 
in  part  occupied,  at  least,  by  one  of  the  contractors,  and  were 
separated  from  the  other  lands  by  a  fence  and  ditch ;  and 
Morris  supposed  they  had  been  conveyed.  The  respondents, 
of  course,  knew  that  they  had  not  been  actually  sold,  but  they 
had  separated  them  from  the  balance  of  their  farm,  offered 
to  sell  theiii  to  others,  and  had  made  the  above  stated  incom- 
plete contract  for  sale.  Suj)pose  that  Morris  had  known 
exactly  these  facts,  and  had  stated  them  to  the  appellant 
instead  of  saying  that  they  were  sold,  could  he  insist  that 
they  should  be  conveyed  to  him?  And  is  it  probable  that 
with  this  knowledge  he  would  have  made  it  a  condition  of 
his  purchase  of  the  property  ?  There  was  no  specific  value 
in  these  small  lots,  in  connection  with  the  property,  and  they 
can  in  no  way  be  regarded  as  a  material  ingredient  of  the 
purchase.  It  is  not  every  concealment,  even  of  facts  material 
to  the  interest  of  a  party,  which  will  entitle  him  to  the  inter- 
position of  a  court  of  equity.  The  case  must  amount  to  a 
suppression  of  facts,  which  one  party,  under  the  circum- 
stances, is  bound  in  conscience  and  duty  to  disclose  to  the 
other  party,  and  in   respect  to  which  he  cannot,  innocently, 
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be  silent.  This  is  within  the  exception,  unless  we  hold  that 
the  man  who,  in  conscience,  regards  that  as  sold  which  iie  has 
agreed  to  sell,  is  a  fraud  doer  even  in  so  stating.  1  Story's 
Eq.  204 ;  Nicholson  v.  Janeway,  1  C.  E.  Green  285. 

This  is,  therefore,  not  a  case  of  fraudulent  concealment, 
nor  is  it  one  of  extraordinary  damages  and  hardship,  as  made 
by  the  bill  and  the  proofs.  The  complainant  might,  therefore, 
properly  be  remitted  to  his  remedy  at  law  if  he  have  any 
grievance,  unless  there  has  been  some  mistake  by  omission 
in  tiie  description  contained  in  the  agreement,  or  in  the  con- 
veyance. 

The  Chancellor,  in  his  opinion,  has  shown  very  conclusively 
from  the  testimony,  that  there  was  no  mistake  in  fact,  because 
the  respondents  conveyed  all  that  they  actually  intended  to 
convey,  being  the  land  lying  north  of  the  southerly  line  of 
survey,  the  first  course  of  the  description  contained  in  the 
deed ;  excepting  thereout  lands  before  conveyed  to  Riell  and 
to  the  Long  Branch  Railroad  Company ;  and  that  the  appel- 
lant received  all  that  he  supposed  he  was  entitled  to  at  the 
time.  He  was  on  the  land  before  the  agreement  and  convey- 
ance;  the  premises  were  mapped  and  surveyed,  and  these 
lines  and  boundaries,  together  with  the  title  deeds,  were  put 
in  the  hands  of  Philip  J.  Ryall,  a  careful  and  accurate  attor- 
ney, and  the  son-in  law  of  the  appellant,  for  the  purpose  of 
examination  and  for  preparation  of  the  conveyance.  This 
map,  which  is  produced  in  evidence,  shows  the  first  course  in 
the  boundary  exactly  as  it  is  described  in  the  agreement  and 
in  the  deed  to  the  appellant. 

The  mistake,  therefore,  if  any  there  be,  must  be  in  the  con- 
struction which  has  been  put  on  the  terms  used  in  the  agree- 
ment to  describe  the  land  intended  to  be  conveyed. 

The  appellant  insists  that,  by  the  true  and  legal  construc- 
tion of  the  agreement,  he  is  entitled  to  have  a  further  con- 
veyance of  three  lots  of  land  lying  soutii  of  the  beginning 
course  in  this  deed,  because  they  were  part  of  the  Wardell 
farm  at  the  time  of  the  contract  of  purchase.  As  thus  stated, 
this  is  a  question  of  construction,  and  must  be  determined  by 
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the  papers — the  written  evidence  of  the  agreement  between 
the  parties. 

At  the  commencement  of  the  negotiations  between  the 
appellant  and  Morris,  the  agent  of  the  respondents,  the  for- 
mer insisted  that  the  latter  should  obtain  a  written  power  of 
attorney  for  his  greater  security  in  dealing  with  him.  This 
was  done,  and  it  is  in  evidence,  dated  June  26th,  1865  By 
it  the  respondents  appointed  Jacob  W.  Morris,  of  Long 
Branch,  their  lawful  attorney  for  them,  and  in  their  name  to 
sell,  grant,  and  convey  "  (ill  our  homestead  farm  on  Fre^h 
Pond,  beginning  at.  or  near  the  Fresh  Pond  school-hoiise,  in 
the  middle  of  the  highway,  and  rwnning  easterly  as  the  ditch 
and  fence  now  stands,  to  the  sea  or  ocean,"  d'C,  oonti lining  to 
the  last  courses,  which  reads :  "  thence  westerly  along  W<tr- 
dell's  line  to  the  Fresh  Pond  road;  thence  up  said  road  south- 
erly to  where  it  began;  supposed  to  contain  seven  hundred 
acres  ;  reserving  thereout  say  one  hundred  acres,  sold  and  con- 
veyed to  a  Mr.  Riell,  and  to  the  Long  Branch  and  Sea  Shore 
Railroad  Company,"  &c. 

On  the  same  day,  June  26th,  1865,  Morris,  as  attorney  of 
respondents,  and  the  appellant,  made  an  agreement  in  writing, 
that  he,  Morris,  acting  as  aforesaid,  for  the  consideration  of 
$30,000,  would  well  and  sufficiently  convey  to  the  said 
Arthur  V.  Conover,  his  heirs  and  assigns,  on  or  before  the 
first  day  of  April  then  next  (1866),  "all  that  tract  or  parcel 
of  land  lying  and  being  on  Fresh  Pond,  Ocean  township, 
county  and  state  aforesaid,  and  known  as  the  Wardell  Farm, 
and  begins  in  the  middle  of  the  road  leading  from  Long 
Branch  to  Fresh  Pond,  near  the  corner  of  the  Fresh  Pond 
school-house,  and  runs  easterly  as  the  ditch  and  fence  now 
stand,  to  the  sea  shore,"  thence,  &c.,  "  to  the  beginning ;  sup- 
posed to  contain  five  hundred  acres,  be  the  same  more  or  less ; 
reserving  through  the  same  the  right  of  way  now  deeded  to 
the  Long  Branch  and  Sea  Shore  Railroad  Company ;"  adding, 
"  and  is  intended  to  convey  all  lands  in  the  boundaries  above 
mentioned." 

By  indenture,  dated  October  28th,  1865,  the  respondents 
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conveyed  to  the  appellant,  for  the  consideration  of  $30,000, 
''  alt  that  certain  farm  and  tract  of  land  situate,  lying,  and 
being  in  the  township  of  Ocean,  county  of  Monmouth,  and  state 
of  New  Jersey,  beginning  in  the  centre  of  tlie  road  from  Lane's 
End  to  Raccoon  Island,  and  near  the  corner  of  the  Fresh 
Pond  district  school-house ;  thence  along  the  line  of  William 
West  and  others,  north  sixty-seven  degrees  and  fifteen  minutes 
cast,  twenty-five  chains,  more  or  less,  to  the  Atlantic  ocean  ; 
thence  northerly  along  the  ocean,"  &c.,  "  to  the  beginning," 
<&c.,  "  supposed  to  contain  five  hundred  acres,  more  or  less ; 
it  being  the  same  premises  that  Henry  Wardell  died  possessed 
of,  and  it  being  hereby  intended  to  convey  to  said  Conover  all 
the   land   and   premises    lying   within   the   above  boundaries, 
except  only  such  rights  and  interests  as  were  acquired  by  the 
Long  Branch  and  Sea  Shore  Railroad  Company  l)y  deed,"  <fec. 
By  indenture  of  the  same  date,  October  28tli,  1865,  but 
executed  November  1st,  1865,  Jacob  W.  Morris  conveyed  to 
the  appellant,  Arthur  V.   Conover,  all  his  interest  in  said 
lands  by  the  same  description  found  in  the  deed.     What  was 
the  object  of  this  deed  does  not  appear,  except,  as  it  was  said 
on  the  argument,  "  for  the  abundance  of  caution."     There  is 
a  clause,  however,  at  the  close  of  the  descrij)tion,  which  may 
have  some  significance  in  determining  hereafter  the  true  con- 
struction of  the  agreement  and  conveyance  between  the  parties. 
It  reads  thus  :  "  The  above  premises  are  known  as  the  farm 
of  Henry  Wardell,  deceased,  and  the  widow  and  heirs  of  said 
Henry  W^ardell,  deceased,  have,  by  deed  of  even  date  here- 
with, conveyed  directly  to  said  Arthur  V.  Conover." 

Theue  four  several  papers  between  the  parties,  and  concern- 
ing this  subject  matter,  although  not  exactly  contemporaneous, 
are  so,  substantially ;  and  all  may  therefore  be  used  to  ascer- 
tain the  intent  of  the  parties. 

This  intent  is  to  be  gathered  from  tlie  papers,  and  parol 
evidence  can  only  be  received  to  ascertain  the  mind  of  the 
parties  as  expressed  in  writing,  by  facts  locating  the  de.scrip- 
tions,  and  putting  the  court,  as  to  such  facts,  in  the  position 
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of  the  parties  to  the  agreement.  The  parol  evidence,  there- 
fore, whicli  was  introduced  upon  both  sides,  to  show  the  inten- 
tion of  both  parties  by  their  declarations  at  or  about  the  time 
of  the  agreement  and  conveyance,  must  be  rejected  as  incom- 
petent. Opdyke  v.  Stephens,  4  Dtdchev  83 ;  Fuller  v.  Carr,  4 
Vroom  157. 

The  great  force  of  the  appellant's  argument  was  used  to 
show  that  the  descriptive  words  in  the  several  papers  were 
repugnant,  and  that  the  particular  description  must  give  way 
to  the  general,  according  to  the  maxim,  "falsa  demonstraiio 
non  nocet."  The  rule  invoked  is  thus  stated :  "  As  soon  as 
there  is  an  adequate  and  sufficient  definition,  with  convenient 
certainty  of  what  is  intended  to  pass  by  the  particular  instru- 
ment, any  subsequent  erroneous  addition  will  not  vitiate  it." 
Broom's  Max.  *490. 

Or  thus :  "  Where  there  is  a  sufficient  certainty  of  demon- 
stration, as  in  the  case  of  a  grant  of  all  my  messuage  and  farm 
called  A  B,  no  subsequent  error  in  descriptive  ciTcumstances 
will  vitiate  the  grant.  Thus,  if  the  grant  be  of  all  that  my 
messuage  or  farm  called  A,  now  in  the  occupation  of  B,  the 
farm  called  A  will  pass,  although  in  point  of  fact  the  farm  be 
in  the  occupation  of  C,  and  not  of  B ;  for  the  false  demonstra- 
tion by  the  name  of  the  occupier  will  not  vitiate  the  grant." 

But  another  rule  is  equally  applicable  to  this  case,  which 
is,  that  where  there  is  a  particular  recital  in  a  deed,  and 
general  words  are  afterwards  inserted,  the  generality  of  the 
words  shall  be  qualified  by  the  recital ;  according  to  the 
maxim.  Verba  c/eneraliter  restringuntur  ad  habilitatem  rei, 
vel  personce. 

The  numerous  difficulties  with  which  this  subject  is  in- 
volved, will  be  found  well  illustrated  in  these  several  authori- 
ties. 2  Pres.  on  Abs.  *205,  &r. ;  4  Greenl.  Cruise  *245,  *270, 
*271,  and  note;  Broom's  Max.  *501 ;  Stukebj  v.  Butler, 
Hob.  168;  Cutler  v.  Tafts,  3  Pick.  272;  Sprague  v.  Snow, 
4  Pick  54;  31ason  v.  White,  11  Barb.  186;  Goodtitle  v. 
Paul,  2  Burr.  1089 ;  Lodge  v.  Lee,  6  Cranch  237. 


MARCH  TERM,  1871.  503 

Conover  v.  Wardell. 

It  will  be  observed  that  the  rule  falsa  demonstratio  non 
nocet,  applies  where  there  is  repugnancy ;  and  in  such  case 
the  first  grant  by  certain  description,  prevails  over  a  sul)se- 
quent  and  variant  demonstration,  except  in  those  cases 
where  equity  will  relieve  on  the  ground  of  mistake  or  fraud, 
which  we  have  already  considered.  But  a  careful  examina- 
tion of  the  papers  between  the  parties,  has  led  me  to  the  con- 
clusion that  there  is  no  such  repugnancy. 

In  the  power  of  attorney,  the  land  to  be  sold  and  conveyed 
is  described  as  all  our  homestead  farni  on  Fresh  Pond,  begin- 
ning, &c.,  giving  the  ditch  and  fence  as  the  monuments  of 
the  southern  boundary  to  the  sea. 

The  agreement  to  sell,  following,  cannot  exceed  this  de- 
scription, which  limits  the  authority  of  the  agent.  The  prin- 
cipals can  only  be  bound  within  the  terms  of  the  authority 
given,  or  so  far  as  they  have  subsequently  ratified  it  by  the 
conveyance. 

In  the  agreement  the  description  is,  all  that  tract  or  parcel 
of  land  being  on  Fresh  Pond,  &c.,  and  known  as  the  War+lell 
Farm,  and  begins  in  the  middle  of  the  road,  &c.,  and  runs 
easterly  as  the  ditch  and  fence  now  stand  to  the  sea  shore,  &c., 
running  around  by  metes  and  bounds  to  the  beginning ;  and 
adding  :  "  And  is  hdended  to  convey  all  lands  in  the  boun- 
daries above  mentifmed." 

It  will  be  noticed  that  in  this  instrument  the  terms  are 
varied  from  "our  homestead"  to  ''known  as  the  Wardell 
Farm,"  and  if  the  latter  includes  more  land  than  the  former, 
it  is  in  excess  of  authority. 

Again  :  in  the  deed  it  is  described  as  all  that  certain  farm 
and  tract  of  land  situate,  &c.,  beginning  at  the  centre  of  the 
road,  &c.,  thence  along  the  line  of  William  West  and  others, 
north  sixty-seven  degrees  and  fifteen  minutes  east,  twenty- 
five  chains,  more  or  less,  to  the  Atlantic  ocean,  &c.,  running 
around  the  survey  by  metes  and  bounds  to  the  beginning.  It 
is  proved  in  the  case,  that  this  first  or  southerly  line  of  the 
survey,  is  the  same  indicated  in  the  others  by  the  ditch  and 
fence.     It  is  added,  "  it  being  the  same  premises  that  Henry 
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Wardell  died  possessed  of,  and  it  beivg  hereby  intended  to 
convey  to  said  Conover  all  the  land  <tnd  premises  lying  within 
the  above  boundaries,  excepf,"  &c. 

To  these  different  descriptions  Morris  has  added  in  his 
deed  of  release,  after  a  particular  boundary  according  to  the 
deed,  "  the  above  premises  are  known  as  the  farm  of  Henry 
Wardell." 

If  there  be  repugnancy  here,  which  is  tiie  one  certain  first 
description  which  shall  prevail?  Is  it  "our  homestead?" 
That  is  not  in  the  agreement,  or  in  the  deed.  Is  it  "  tiie  War- 
dell Farm  ?"  That  is  not  in  the  power  of  attorney  to  the 
agent,  and  therefore  witiiout  authority  in  the  agreement,  un- 
less identical  with  "  our  homestead." 

In  the  deed  it  is  said  to  be  "the  premises  which  Henry 
Wardell  died  possessed  of."  This  last  expression,  where  it  is 
used,  follows  the  particular  description  by  metes  and  bounds, 
and  is  qualified  and  restricted  by  express  words  to  the  boun- 
daries included  in  the  deed,  which  are  said  to  be  the  intention 
of  the  conveyance.  It  is  also  false,  because  neither  the  home- 
stead nor  the  Wardell  Farm,  at  that  time,  were  the  same 
premises  that  Henry  Wardell  died  possessed  of,  for  several 
pieces  of  land  taken  off  the  farm  had  been  conveyed  since  his 
death  to  other  persons.  The  one  certain  description,  which 
does  not  vary  in  all  the  papers,  is  the  particular  boundaries, 
especially  this  southern  line  in  dispnte  ;  and  it  is  manifest 
they  were  not  used  merely  as  are  iteration,  or  affirmation  of 
preceding  general  words,  but  clearly  indicate  the  intention, 
and  designate  the  thing  granted. 

But,  upon  the  testimony,  there  is  no  repugnancy.  Whether 
it  was  the  homestead  or  the  Wardell  Farm  that  Avas  to  be 
conveyed,  it  must  be  taken  as  it  existed  at  the  time  of  the 
agreement,  and  not  as  it  was  at  the  death  of  Henry  Wardell 
in  1852.  Part  had  been  sold  off  after  his  death,  and  to  that 
extent  it  is  not.  claimed.  What,  then,  was  the  homestead,  or 
Wardell  Farm,  at  the  time  of  the  agreement  ? 

About  fifteen  years  before  the  agreement,  and  within  a 
short  time  after  the  death  of  Henry  Wardell,  the  ad  minis- 
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trators  of  his  estate,  with  the  concurrence  of  the  widow  and 
heirs-at-law,  advertised  the  land  south  of  this  southerly  line 
marked  by  the  ditch  and  fence,  for  sale.  Since  that  time  it 
had  been  offered  in  lots  at  private  sale.  Valentine,  Cook, 
and  West,  each  of  whom  had  bought  a  lot  south  of  the 
southerly  line,  from  Henry  Wardell,  in  his  lifetime,  agreed 
to  purchase  a  part  of  the  lot  adjoining  theirs,  from  the  lieirs. 

These  circumstances,  in  connection  with  the  particular 
description  by  the  boundaries  contained  in  all  the  pajiers,  is 
satisfactory  proof  that  the  gore  of  seven  acres  and  seventy 
hundredths,  and  the  two  other  small  pieces  of  land  south  of 
the  beginning  line,  had  been  separated  from  the  farm  for  the 
purpose  of  sale,  and  were  so  regarded  by  the  Wardell  family. 
If  this  be  so,  then  the  appellant  has,  in  his  deed,  the  very 
property  intended  by  all  the  terms  used  in  the  description, 
and  it  would  be  both  inequitable  and  illegal  to  give  him  more 
by  implication. 

In  every  aspect  of  the  case,  therefore,  the  appellant  is  not 
entitled  to  the  relief  prayed  in  the  bill.  The  bill  of  complaint 
was  properly  dismissed,  and  the  decree  of  the  Chancellor 
should  be  affirmed. 

The  whole  court  concurred 
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McLaughlin,  appellant,  and    McLaughlin   and    others, 
respondents.* 

1.  A  widow  who  remains  in  the  possession  of  the  mansion-house  cannot 
be  required  to  account  for  the  rent  of  such  house  in  case  she  claims  damage 
for  the  detention  of  her  dower  in  the  other  lands  of  her  husband. 

2.  In  partition,  where  a  widow  consents  to  take  a  gross  sum  in  lieu  of 
dower,  and  then  dies,  the  fact  of  her  death  cannot  afiect  the  valuation  to  be 
made  of  her  interest  in  the  lands.  It  is  her  expectancy  which  is  to  be 
yalued,  and  not  the  actual  value  of  her  life  estate  as  it  has  turned  out  to  be. 

*  Cited  in  Oraige  v.  Morris,  10  C.  E.  Or.  469. 
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3.  The  right  of  the  widow  becomes  vested  by  her  consent,  and  her  subse- 
quent death  cannot  affect  such  vested  right.  The  case  of  Mulford  v.  Hiers, 
2£eas.  13,  followed. 

4.  Held,  in  this  case,  that  at  the  time  the  widow  agreed  to  take  a  gross 
sum,  her  life  was  of  the  value  of  the  average  of  persons  of  her  age  in  ordi- 
nary health,  and  that  a  decree  must  be  made  on  that  basis. 


John  McLaughlin  died,  intestate,  on  the  2d  of  May,  1861, 
seized  of  a  number  of  houses  and  lots  in  Jersey  City,  in  one 
of  which  he  resided  at  his  death.  He  left  his  widow,  Abby 
Ann  McLaughlin,  and  six  children,  his  heirs-at-la\v. 

Two  of  thciie  children  were  minors  at  his  death.  Some  of 
them  were  children  of  his  widow,  the  others  were  children  of 
his  wife.  The  widow  remained  in  possession  of  the  mansion- 
house  until  her  death  on  the  20th  of  August,  1868.  Dower 
was  never  formally  assigned  to  her.  The  administration  of 
the  personal  estate  of  her  husband  was  granted  to  her.  By 
tacit  consent  of  all  the  heirs  who  were  of  age,  she  assumed 
the  management  of  the  real  estate,  collected  the  rents,  paid 
the  taxes  and  repairs,  and  rented  out  such  parts  as  it  was 
necessary  to  rent. 

The  bill  in  this  case  was  filed  in  the  lifetime  of  the  widow, 
for  a  partition,  and  for  an  account  by  her  of  the  rents  of  the 
estate.  The  master  reported  that  a  partition  could  not  be 
made  without  great  injury,  and  that  the  property  should  be 
sold,  and  that  the  dower  of  the  widow  should  be  sold  with 
the  lands.  The  lands  were  all  sold  in  the  life  of  the  widow, 
and  all  conveyed  except  one  lot  in  Greene  street,  which, 
upon  the  refusal  of  the  purchaser  to  comply  with  his  con- 
tract, was  ordered  to  be  re-sold,  and  was  re-sold  after  her 
death.  On  the  23d  of  June,  1868,  the  widow  filed  her  peti- 
tion, electing  to  accept  a  gross  sum  in  lieu  of  lier  dower,  and 
an  order  was  made  on  July  7th,  1868,  to  refer  it  to  the  mas- 
ter to  ascertiiin  and  compute  the  value  of  her  dower.  She 
had,  in  compliance  with  an  agreement  between  the  parties 
during  the  progress  of  the  cause,  rendered  her  account  of 
the  rents  and  })rofits  of  the  estate,  in  which  she  charged  five 
per  cent,  for  collecting   them,  and  claimed   one-third   as  due 
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to  her  in  her  right  of  dowress,  but  did  not  charge  herself 
with  the  rent  of  the  mansion-house,  and  the  office  on  the  ad- 
joining lot,  which  had  been  occupied  as  such  by  her  husband 
in  his  lifetime.  It  was  also  referred  to  the  master  to  examine 
and  state  lier  account. 

The  master  made  a  separate  report  upon  each  order  of 
reference  to  him.  In  the  report  upon  the  order  to  state  tlie 
account,  he  charged  her  with  the  value  of  the  mansion-house 
from  the  death  of  her  husband,  or  ratiier  from  May  1st,  the 
day  before  his  death.  To  this  the  complainant,  as  executrix 
of  her  mother  the  widow,  exce[)ted,  claiming  that  as  dower 
was  never  assigned,  the  widow  was  entitled  by  virtue  of  the 
statute,  to  remain  in  possession  of  the  mansion-house  and  mes- 
suage attached,  witiiout  rent,  until  dower  was  assigned. 

The  opinion  of  the  Chancellor  is  reported  in  5  C.  E. 
Green  190. 

Mr.  W.  A.  Lewis  and  Mr.  B.  Williamson,  for  appellant. 

Mr.  Dixon,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

By  the  decree  in  the  Court  of  Chancery,  the  widow  of  the 
intestate,  whose  property  it  was  the  object  of  this  bill  to  par- 
tition, was  charged  with  the  rent  of  the  mansion-house.  It 
appeared  in  the  case  that,  from  the  time  of  the  decease  of 
her  husband  to  the  period  of  her  own  death,  which  occurred 
pending  this  cause,  Mrs.  McLaughlin  was  in  the  possession 
and  actual  occupation  of  the  house  in  which  the  intestate  was 
living  with  his  family  at  the  time  of  his  death.  By  the 
second  section  of  the  act  relative  to  dower  {Nix.  Dig.  250,*) 
it  is  provided  that  until  her  dower  be  assigned  to  her,  it 
shall  be  lawful  for  the  widow  to  remain  in  and  to  hold  and 
enjoy  the  mansion-house  of  her  husband,  and  the  messuage 
or  plantation  thereto  belonging,  without  being  liable  to  })ay 

Bev.,  p.  320,  Sec.  2 
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aoy  rent  for  the  same.  The  question  then  arises,  is  there  any- 
thing in  the  facts  of  the  present  case  which  should  deprive 
Mrs.  McLaughlin  of  the  privilege  thus  conferred  on  widows 
as  a  class? 

The    first   ground  of  exclusion   insisted   on  was,  that,  in 
point  of  fact,  there   had   been   an   equitable   assignment  of 
dower.     But  the  proofs,  in  my  opinion,  altogether  fail  to  sus- 
tain this  a.ssuniption.     The  facts  were  these  :  Upon  the  death 
of  her  husband,  the  widow  remained  in   tlie  homestead,  and 
also  took  possession  of  the  other  houses  which  constituted 
the  remainder  of  the  real  estate.     She  received  the  rents  of 
these  houses,  and,  from  time  to  time,  paid  over  two-thirds  of 
such  rents  to  the  children  of  her  husband.     She  paid  no  rent 
for  the  homestead,  nor  was  any  ever   demanded  of  her.     It 
does  not  appear  that  the  subject  of  rent  for  the  homestead 
was  ever  alluded  to  between  her  and  the  children.     She  lived 
there  free  of  rent,  and  in  her  testimony  in  this  case,  she  says 
she  supposed  she  had  the  right  so  to  do.     From  these  cir- 
cumstances, it  does  not  seem  to  me  possible  to  hold  that,  as 
an  equitable  inference,  we  are  to  understand  that  the  widow 
and  heirs  intended  that  the  former  should  take  one-third  of 
this  homestead,  and  should  account  for  the  other  two-thirds 
in  the  form  of  rent.     The  facts  of  the  case  are  all  opposed  to 
such  an  implication,  and  the  widow  expressly  testifies   that 
she  had  no  such   understanding.     Some  of  the  heirs  have 
been  sworn,  and  they  do  not  pretend  that  they  had  a  different 
impression.     The  entire  question  is  as  to  what  was  the  inten- 
tion of  the  parties  to  this  transaction.     The  widow  says  she 
occupied  rent  free ;  that  she  supposed  she  had  the  right  to  do 
so ;  and  no  one  contradicts  either  the  fact,  or  her  understanding 
of  the  affair.     I  am  constrained  to  dissent  from  the  conclusion 
that,  from  these  circumstances,  the  equitable  inference  is  that 
dower  was  actually  assigned  in  the    mansion-house  to  the 
widow,  and  was  accepted  by  her.     To  the  contrary  of  this, 
the  proof  seems  to  me  to  be  clear  that  it  was  the  understanding 
of  all  the  persons  interested,  that  the  widow  should  occui)y 
this  house  free  of  rent. 
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But  in  the  second  place,  the  broad  position  is  taken  that, 
conceding  no  equitable  assignment  to  have  been  made,  still, 
the  widow,  as  she  claims  one-third  of  the  rents  of  the  other 
lands,  must  account  for  the  value  of  the  part  occupied  by 
her. 

After  a  careful  consideration  of  the  subject,  I  am  satisfied 
there  is  no  foundation  for  this  doctrine.  In  ray  apprehen- 
sion, it  is  clear  that  if  this  be  the  rule  of  law,  this  important 
provision  of  the  statute  in  favor  of  the  widow  will,  in  many 
cases,  be  of  no  avail  to  her.  By  force  of  such  a  theory,  it 
would  be  advantageous  to  her  only  in  cases  where  her  hus- 
band left  no  real  estate  besides  the  homestead.  Nor  do  I 
perceive  anything  either  in  this  statute,  or  in  the  general 
rules  of  the  common  law,  out  of  which  such  a  doctrine  can 
be  constructed.  The  statute  certainly  has  no  such  aspect; 
its  language  is  clear  that  the  widoAv  shall  hold  the  mansion- 
house,  &Q,.,  until  her  dower  shall  be  assigned  to  her,  free  of 
rent.  Tiie  privilege  is  given  here  in  the  most  unqualified 
form.  The  proposition  is,  to  annex  to  this  grant  a  condition 
to  this  effect :  that  the  widow  shall  pay  no  rent,  provided 
she  makes  no  claim  to  her  dower  in  the  other  lands  which 
her  husband  owned.  Upon  what  })rinciple  is  it  that  this 
clause  is  to  be  deprived  of  half  its  force  ?  The  purpose  of 
the  act  is  obviously  to  provide  a  iiorae  for  the  widow  until 
her  dower  be  assigned,  as  well  as  to  put  a  compulsion  on  the 
heir  to  make  tiie  assignment.  To  require  the  widow  to  sac- 
rifice to  the  extent  of  two-thirds  of  the  rental  value  of  the 
homestead,  her  dower  in  the  other  lands  of  her  husband, 
would  defeat,  in  many  cases,  botii  these  purposes  ;  for,  in  case 
the  dower  thus  abandoned  was  equivalent  to  the  rent  of  the 
homestead,  she  would  gain  nothing,  and  the  heir  would  lose 
nothing,  by  iier  remaining  in  its  occupation.  The  hypothesis 
in  question  appears  to  me  op[)Osed,  as  well  to  the  purpose  and 
spirit  of  this  law,  as  to  its  language.  Nor  have  I  been  able 
to  harmonize  it  with  any  of  the  rnles  of  practice  on  the  sub- 
ject of  dower,  or  with  the  general  principles  recorded  in  the 
decisions.  It  was  provided  by  Magna  Charta,  that  "  the  widow 
Vol.  VII.  2 1 
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■should  tarry  in  the  chief  house  of  her  husband  for  forty  days ;" 
and  it  is  clear  from  the  books,  that  after  the  statute  of  Mer- 
ton,  which  gave  the  widow  damages  for  the  detention  of  her 
dower,  the  widow  was  not  require<l,  when  she  made  claim  to 
<iower  in  tlie  other  lands  of  her  husband,  to  bring  in  and 
account  for  the  value  of  the  premises  thus  occupied  by  iier 
during  her  quarantine.      There  is  nowhere,  as  far  as  I  have 
discovered,  a  suggestion  of  such  a  liability.     And  it  is  also  to 
be  observed,  tiiat  there  was    no  express  declaration    in    the 
Great  Charter  that  during  her   forty  days  the  widow  should 
be  exempt  from  the  payment  of  rent,  but  this  result  was  im- 
plied from  the  provision    that   she  should   have  reasonable 
estovers  or  maintenance  out  of  the  estate.    4  Kenfs  Coram.  61 ; 
Co.  Liu.  124  b.     The  clause  of  our  act  is  but  an  amplifica- 
tion of  this  provision  of  Magna  Charta,  beneficially  extending 
the  term  of  the  widow,  and  exj)ressly  declaring  that  she  shall 
hold  the  i)renuses  free  of  rent.     If,  then,  it  is  true,  as  I  un- 
derstand it  is,  tiiat  the  widow,  in  the  estimation  of  her  dam- 
ages, was  not  charged  for  her  occupation  of  the  homestead 
during  her  quarantine,  it  would  seem  to  be  out  of  the  ques- 
tion to  charge  her  for   possession  of  the   mansion-house  by 
force  of  our  statute.      It  is  true  that  at  common  law,  there 
were  certain  re|)risals  which  were  made  from   the  damages  of 
the  widow,  and  among  these  sometimes  was   included  a  de- 
duction on  account  of  her  occupation  of  some  part  of  the 
property.     I  have  no  doubt  of  the  propriety  of  such  deduc- 
tions.     Their   legitimate  extent,  however,  appears  to    have 
been   this :    whatever   part  of   the    property  the  widow  had 
been  in  the  actual  enjoyment  of,  was  thrown  out  of  the  esti- 
mation of  damages,  and  on  the  simple  ground  that  from  such 
property  she  had  not  been  deforced  of  her  dower.     But  this 
rule  merely  excluded  the  claim  of  the  widow  to  recover  the 
value  of  her  thirds  in  the  land  during  the  time  she  had  so 
occupied  it;    but  it  did   not  authorize  the  heir  to  set  up  a 
counter  claim  in  the  suit  for  dower,  for  the  other  two-thirds 
of  the  value  of  the  premises  so  having  been  occupied.     If  the 
widow  had  occupied  the  land  without  the  assent  of  the  heir, 
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she  was  a  mere  trespasser,  and  it  was  not  competent  for  him, 
in  the  action  of  dower,  to  set  off  the  damages  thus  sustained  ; 
and  if,  on  the  other  hand,  he  had  consented  to  such  occupa- 
tion, he  had  his  action  to  call  the  widow  to  account.  But  in 
the  action  of  dower,  the  effect  of  the  enjoyment  of  the  land 
by  the  widow  was  to  estop  her  from  saying  that  in  such  land 
she  had  been  deforced  of  her  dower,  and  on  that  account  to 
claim  damages.  So  whatever  had  been  paid  to  the  widow 
in  part  satisfaction  of  her  dower,  could  be  shown  in  mitiga- 
tion of  damages.  This,  according  to  my  understanding, 
is  the  entire  scope  of  the  decisions  and  judicial  intima- 
tions.    The  cases  cited    fall  within  this   circumscribed  rule. 

Woodruff"  V.  Brown,  2  Harr.  246 ;  Keeler  v.  Tatnell,  3 
Zab.  62;  Hopper  v.  Hopper,  2  Zab.  715.  In  the  case 
■of  Nevill  V.  Walker,  1  Leon.  861,  there  was  a  judgment 
by  default,  and  the  widow  by  force  of  it,  had  her  dower 
assigned,  and  subsequently,  on  a  writ  of  inquiry,  the  jury, 
instead  of  estimating  the  damages  to  the  date  of  the  assign- 
ment of  dower,  by  mistake,  embraced  the  period  i)etween 
that  time  and  the  taking  of  the  inquisition.  The  decision 
was  to  the  effect  that  the  widow  could  not  claim  damages 
ifor  that  portion  of  the  time  she  had  actually  been  in  the  en  - 
joyment  of  her  dower  under  the  judgment  of  the  court;  a 
decision  which  certainly  has  no  bearing  upon  the  question 
under  consideration.  But  I  further  remark,  that  even  if  it 
had  appeared  that,  by  the  principles  of  the  common  law,  a 
deduction  was  to  be  made  from  the  damages  to  be  awarded  to 
the  widow,  to  the  full  value  of  the  lands  occupied  by  her,  it 
would  not  have  shown  that  such  course  was  proper  under 
the  operation  of  our  statute.  The  effect  of  the  rule  would 
have  been  to  make  her  pay  full  rent  for  the  land  occupied  bv 
her;  but  our  statute  declares  that  she  shall  not  be  charged 
with  the  rent  of  the  homestead.  To  apply,  therefore,  such 
a  rule  to  the  widow's  occupation  of  the  "chief  house  of  her 
husband,"  would  be  to  expunge  the  statutory  provision. 

I  think,  from  these  considerations,  that  the  widow  could 
inot  be  charged  with  any  rent  for  her  occupation  of  this  man- 
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sion-house.  The  decree  sliould  be  corrected  in  this  par- 
ticular. 

And  it  also  seems  to  me  that  the  second  exception  to  the 
decree  is  well  taken. 

The  widow  elected  to  have  a  gross  sum  in  lieu  of  her 
dower.  After  making  this  election,  and  before  its  value  had 
been  ascertained,  she  died.  The  master,  in  estimating  the 
sura  that  should  l;e  allowed  the  representatives  of  the  widow, 
considered  and  acted  on  the  idea  that  the  value  of  her  life 
was  settled  by  its  actual  duration.  The  Chancellor  held 
tliat  this  calculation  rested  on  an  erroneous  principle.  The 
fsict  is,  tiie  master  appears  to  have  misapprehended  the 
nature  of  the  interest  or  thing  which  the  widow  agreed  to 
have  appraised.  The  thing  to  be  apj^raised,  and  with  which 
the  widow  parted,  was  not  the  value  of  her  real  interest  in 
tiie  land,  but  the  value  of  her  expectancy.  It  was  this  that 
the  heirs  had  sold,  and  it  was  this  that  was  to  be  estimated. 
In  Mulford  v.  Hiers,  2  Beastey  13,  the  rule  was  introduced, 
that  where,  after  the  sale  of  the  jjremises  in  partition,  the 
widow  agrees  to  accept  in  lieu  of  her  dower  such  a  sum  as 
the  Chancellor  shall  deem  reasonable,  and  dies  before  distri- 
bution, by  such  consent  the  right  becomes  vested.  This 
rule  is  too  well  established  in  tlie  practice  of  the  court  to  be 
now  shaken.  When,  consequently,  the  widow  signs  such  an 
agreement,  she  parts  with  her  annuity  for  its  estimated 
value,  and  the  law  raises  the  obligation  on  the  part  of  the 
estate  to  pay  such  estimated  value.  The  value  of  the 
widow's  annuity  at  the  time  of  such  arrangement  is  the 
thing  which  in  such  cases  is  required  to  be  appraised.  The 
Chancellor,  dissenting  from  the  view  of  the  master,  adopted 
this  rule;  but  he  held  upon  the  facts  that  the  life  of  the 
widow,  at  the  point  of  tiaie  when  her  right  became  thus 
vested,  was  not  a  good  one,  and  made  a  large  deduction  on 
tliat  account.  I  have  been  unable  to  satisfy  myself  that  this 
conclusion  is  justified  by  the  evidence.  It  seems  to  me  that 
the  testimony  conclusively  shows  that  the  widow's  life  was, 
at  the  time  in  question,  an  insurable  one.      The  three  phy- 
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sicians  who  were  examined  say  so ;  and  I  can  perceive  no 
evidence  of  an  opposite  tendency.  This  widow's  life,  in  my 
opinion,  should  have  been  calculated  on  the  basis  that  her 
life  was  of  the  value  of  the  average  of  persons  of  her  age  in 
ordinary  health.  The  decree  should  be  also  reformed  in  this 
respect. 

Let  the  decree  be  reversed,  but  without  costs. 

Clement,  Depue,  Kennedy,  Lathrop,  Ogden,  Olden, 
ScuDDER,  Van  Syckel,  and  Woodhull,  JJ.,  concurred. 

Judge  Bedle  also  concurred,  except  as  to  the  insurable 
character  of  the  Avidow's  life.  In  this  respect  he  voted  to 
affirm  the  decree  of  the  Chancellor. 


Walker,  appellant,  and  Hill's  ExecutoPvS  and  others,  re- 
spondents.* 

1.  The  general  rule  is,  that  the  competency  of  a  witness  is  determined 
by  his  stattis  when  he  is  sworn  and  examined. 

2.  By  the  act  of  March  27th,  1866,  {Nix.  Dig.  1045,)  a  party  in  a  repre- 
sentative capacity  may  be  admitted  as  a  witness  in  his  own  behalf;  and  if 
so  admitted,  the  opposite  party  may  in  like  manner  be  admitted  as  a  wit- 
ness. If,  in  an  action  in  which  the  executor  of  a  deceased  is  a  defendant, 
the  complainant  offers  himself  as  a  witness  and  is  examined  in  his  own 
behalf  before  the  defendant  has  been  sworn  in  his  own  behalf,  the  com- 
plainant is  not  a  competent  witness  when  sworn  ;  and  his  deposition  will 
not  be  made  competent  by  the  fact  that  the  defendant  is  subsequently  ex- 
amined in  his  own  behalf.  But  if  the  defendant  intends  to  exclude  the 
■complainant's  deposition,  he  must  move  to  suppress  it,  accompanied  by  an 
offer  to  withdraw  his  own  deposition.  If  no  motion  to  suppress  is  made, 
and  at  the  hearing  the  defendant  relies  on  his  own  deposition,  he  will  be 
held  to  have  elected  to  legalize  the  deposition  of  the  complainant,  which 
would  have  been  legal  if  taken  in  a  different  order,  and  will  be  estopped 
from  taking  the  unfair  advantage  of  reading  his  own  deposition  and  ex- 
cluding that  of  the  other  party. 

*  Cited  in  Dodd  v.  Wakeman,  11  C.  E.  Or.  486 :  Bamis  v.  Taylor,  12  0. 
E.  Gr.  265;  Wakeman  v.  Dodd,  Id.  565;  Wycoff  v.  Combs,  1  Stew.  42; 
Boone  v.  Bidgway's  Et^ts,  2  Stew.  545. 
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8.  An  agreement  by  a  purchaser  at  a  sheriff's  sale  to  purchase  lands  for 
the  defendant  in  execution,  and  to  hold  the  title  obtained  under  the  sheriflV 
deed  for  the  benefit  of  such  defendant,  is  an  agreement  within  the  statute 
of  frauds ;  and,  if  merely  by  parol,  will  not  be  specifically  enforced,  except 
on  the  ground  of  fraud  and  oppression  on  the  part  of  such  purchaser,  by 
means  of  which  he  hu«  obtained  the  property  of  the  debtor  at  an  inade- 
quate price,  under  the  assurance  of  a  contract  to  reconvey  to  him,  or  to 
hold  ihe  same  subject  to  future  redemption. 

4.  Lis  pendens  filed  without  any  bill  having  been  filed  as  a  constructive- 
notice,  is  a  nullity. 

6.  A  secret  arrangement  between  a  defendant  in  execution  and  a  third 
person,  for  the  purchasing  in  by  the  latter,  of  the  property  of  the  former 
at  a  judicial  sale,  upon  a  trust  for  the  benefit  of  the  defendant,  the  object 
of  which  is  the  present  disposition  of  the  debtor's  property  to  avoid  ita 
subjection  to  execution  and  sale  at  the  instance  of  other  creditors,  by  means 
of  which  the  property  is  bought  in  at  inadequate  prices,  is  contrary  to  the 
j)olicy  of  the  statute  concerning  fraudulent  conveyances ;  and  a  court  of 
equity  will  not  grant  relief  upon  such  an  agreement  by  compelling  the- 
purchaser  to  convey  to  the  defendant  in  execution. 

6.  A  deed,  executed  and  acknowledged  in  this  state  by  a  sheriff  for 
lands  sold  by  him  under  execution,  may  be  delivered  in  another  state. 


The  pleadings  and  facts  in  this  case  are  stated  in  the 
opinion  of  the  Chancellor.  Briefly,  the  case  is  this  :  Tiie 
complainant,  who  is  the  appellant,  prior  to  1862  was  the 
owner  of  certain  lands  in  the  county  of  Morris,  consisting  of 
a  homestead  farm,  containing  two  hundred  and  eighty-two 
acres,  and  several  lots  lying  adjacent  thereto;  togeiher  with 
personal  property,  comprising  the  furniture  and  library  in 
the  house,  and  stock  of  various  kinds  on  the  farm.  The 
real  estate  was  mortgaged  to  different  persons  for  the  prin- 
cipal sum  of  $24,G50.  and  encumbered  by  judgments  against 
the  complainant.  Two  of  these  judgments,  amounting  in 
the  aggregate  to  the  sum  of  $3700,  debt  and  costs,  were  in 
favor  of  Hill.  In  1862  and  1863,  the  personal  property  and 
the  complainant's  equity  of  redemption  in  the  lands  were 
sold  at  sheriff's  sale.  At  these  sales.  Hill  became  the  pur- 
chaser of  the  lands,  subject  to  the  encumbrance  of  the  mort- 
gages thereon,  and  also  of  the  greater  portion  of  the  personal 
property.  Subsequently,  the  mortgages  on  the  farm  were 
foreclosed  on  proceedings  brought  by  one  Atwater,  who  was 
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the  holder  of  the  mortgage  which  was  second  in  order 
priority.  At  the  sale  by  the  sheriff  under  the  foreclosure, 
Hill  became  the  purchaser  of  the  farm  for  $19,999.  The 
amount  due  on  the  mortgages,  for  debt,  interest,  and  costs, 
at  the  time  of  the  sale,  was  $37,194.30.  The  sale  under 
the  foreclosure  proceedings  was  made  on  the  12tli  day  of 
September,  1864,  but  the  deed  was  not  delivered  until  the 
5th  day  of  September,  1866,  and  the  delivery  was  made  in 
the  city  of  New  York.  On  the  15th  of  Stntember,  1866, 
Hill  granted  and  conveyed  to  McAlpine  the  farm,  and  also 
all  the  personal  property  on  it  which  he  had  bought  at  the 
sheriff's  sale,  (except  the  library  and  library  furniture),  for 
the  sum  of  $28,000. 

The  charge  in  the  bill  is,  that  the  several  purchases  by 
Hill,  at  the  sheriff's  sales,  were  made  by  him  in  trust  for  the 
benefit  of  the  complainant  after  the  payment  of  the  debt  due 
to  Hill,  and  the  encumbrances  on  the  property.  The  prayer 
Ls,  that  the  said  trust  may  be  declared,  and  the  complainant 
be  permitted  to  redeem  ;  or,  if  necessary,  that  the  property, 
real  and  personal,  may  be  sold,  and  after  payment  of  all 
legal  and  equitable  liens,  the  balance  realized  may  be  paid  to 
the  complainant. 

Separate  answers  were  filed  by  Hill,  George  Walker,  and 
McAlpine,  and  by  J.  D.  Van  Buren  and  Augustus  Cutler, 
who  were  also  made  parties  to  the  suit.  Soon  after  the 
answer  of  Hill  was  filed  he  died,  and  the  suit  was  revived 
against  his  personal  representatives. 

On  hearing  before  the  Chancellor  the  bill  was  dismissed, 
and  the  appeal  is  from  the  decree  of  dismissal. 

The  opinion  of  the  Chancellor  is  reported  in  6  C.  E.  Green 
192. 

Mr.  Vanatta,  for  appellant. 

Mr.  A.  Mills  and  3Ir.  C.  Parker,  for  Hill's  executors. 

Mr.  T.  LiUle,  for  McAlpine. 
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The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  reliance  of  the  complainant  for  the  proof  of  his  case 
is  mainly  upon  his  own  testimony.  It  is  insisted  that  his 
deposition  was  not  competent  to  be  read  in  the  cause. 

Hill  died  on  the  7th  of  February,  3  868.  By  his  will,  he 
constituted  John  D.  Van  Buren,  Anthony  B.  Hill,  John  A. 
Hill,  Joseph  Dunderdale,  George  Walker  and  John  A.  Weeks, 
the  executors  thereof.  The  suit  was  revived  against  them 
by  an  order  of  revivor,  made  on  the  22d  of  May,  1868. 
The  examination  of  witnesses  was  commenced  on  the  14th  of 
May,  1868,  and  the  comi)lainant  was  sworn  as  a  witness  in 
his  own  behalf  on  the  26th  of  June,  1869,  under  objection 
from  the  defendants'  counsel. 

Beibre  the  passage  of  the  act  of  1859,  concerning  witnesses, 
(Nix.  Dig.  1044,  §  34,*)  the  complainant  would  have  been  an 
incompetent  witness,  for  the  reason  that  he  was  a  party 
to  the  suit.  By  that  act  the  disqualification  arising  from  in- 
terest in  the  event  of  a  cause,  as  a  party  or  otherwise,  was 
removed,  with  a  proviso  that  no  female  should  be  admitted 
as  a  witness  for  or  against  her  husband,  except  when  the  suit 
is  between  her  and  her  husband ;  nor  should  any  party  be 
sworn  in  any  case  where  the  o})posite  party  is  prohibited  by 
any  legal  disability  from  being  sworn  as  a  witness,  or  either 
of  the  parties  in  the  cause  sue  or  are  sued  in  a  representative 
capacity.  By  the  subsequent  act  of  March  27th,  1866,  it  is 
made  optional  with  the  party  who  is  such  in  a  representative 
capacity,  to  offer  himself  as  a  witness,  and  if  he  does  so,  he 
thereby  renders  his  adversary  also,  a  competent  witness  in 
the  cause.  Nix.  Dig.  1045,  §  35  jf  Shepherd's  Executrix  v. 
McClain,  3  C.  E.  Green  128  ;  Hartman  v.  Alden's  Execu- 
trix, 5  Vroom  522. 

When  the  complainant  was  sworn  and  examined  in  chief, 
none  of  the  defendants  who  are  parties  to  the  suit  in  a  rep- 
resentative capacity,  had   been  sworn.     He  was  not  a  com- 
petent  witness  then,  and   his    incompetency  disqualified    all 
*  Rev.,  p.  378,  sec.  3.     f  Mev.,  p.  378,  sec.  4. 
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the  parties  on  the  other  side  from  being  sworn  as  witnesses 
in  their  own  behalf,  except  such  of  tlieni  as  were  parties  in 
a  representative  capacity.  At  a  subsequent  stage  of  the  ex- 
amination. Van  Buren,  George  Walker,  Anthony  B,  Hill, 
and  Dunderdale,  four  of  the  executors  of  Antliony  J.  Hill, 
were  examined  as  witnesses  in  their  own  behalf.  The  com- 
plainant was  afterwards  recalled,  and  again  examined  in  his 
own  behalf,  strictly  by  way  of  rebuttal. 

Neither  of  the  depositions  of  the  complainant  was  made 
competent  by  the  fact  that  some  of  the  personal  representatives 
of  Hill  had,  before  the  taking  of  the  latter,  been  sworn  in 
their  own  behalf.  A  party  who  swears  and  examines  before 
the  master  a  witness,  who  is,  at  the  time  of  swearing,  an  in- 
competent witness,  proceeds  at  his  peril.  He  cannot,  by  such 
a  course,  be  permitted  to  allure  his  adversary  into  a  subsequent 
course  of  examination,  tliat  if  precedent  to  his  illegal  proceed- 
ing would  have  removed  the  objection  to  his  witness.  Both 
these  depositions  would  be  suppressed  if  the  conduct  of  the 
cause  before  the  Chancellor,  and  at  the  hearing  before  this 
court,  had  not  been  such  as  to  conclude  the  defendants  from 
the  objection. 

The  general  rule  is,  that  the  competency  or  incompetency 
of  a  witness  is  determined  by  his  status  when  he  is  sworn. 
The  objection  must  then  be  taken.  Berryman  v.  Graham, 
6  C.  E.  Green  370.  If  he  is  then  a  competent  witness 
his  deposition  may  be  read  at  the  hearing,  though  in  the 
altered  situation  of  the  parties,  he  would  not  be  competent 
if  called  as  a  witness  at  the  time  iiis  deposition  is  offered  to 
be  read.  Marlatt  v.  Warwick,  4  C.  E.  Green  439.  But 
the  admissibility  of  parties  as  witnesses,  when  persons  stand- 
ing in  a  representative  capacity  are  parties  on  the  other  side, 
rests  upon  peculiar  grounds.  The  option  is  exclusively  with 
the  latter  to  make  the  former  competent  witnesses  in  the 
cause.  That  option  must  be  exercised  fairly.  If,  after  the 
depositions  have  been  taken  on  both  sides,  an  application  be 
made  to  suppress  the  deposition  of  the  former,  as  having 
been  taken  at  a  time  when  he  had  not  been  made  a  compe- 
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tent  witness  by  the  action  of  the  other  side,  it  would  be 
granted  only  on  condition  that  tiie  depositions  of  the  personal 
representatives  should  also  be  withdrawn  ;  or,  if  the  condition 
imposed  be  refused,  an  order  might  be  made  for  the  re-exam- 
ination of  the  party.  It  is  the  province  of  the  court  to  so 
control  the  conduct  of  a  cause  and  regulate  its  practice,  that 
no  unfair  advantage  is  taken  by  either  side  in  presenting  the 
merits  of  the  cause  for  decision. 

To  restore  the  English  j)ractice,  so  long  disused  in  this  state, 
of  requiring  all  objections  to  the  competency  of  witnesses  to  be 
made  before  the  depositions  are  read  at  the  hearing,  would  be 
impolitic.  Neither  can  it  be  said  that  the  defendants  deter- 
mined their  election  to  admit  the  complainant  as  a  witness  by 
calling  the  executors  of  a  co-defendant  as  witnesses  in  their 
own  behalf — a  course  they  were  entitled  to  pursue,  as  a  pre- 
caution against  surprise  in  the  event  of  the  complainant's  de- 
position being  admitted  for  any  purpose.  But  when  the  party 
with  whom  alone  the  objection  lies — who  is  himself  a  corajje- 
tent  witness,  and,  by  his  own  examination  as  a  witness,  may 
remove  the  disqualification  of  the  other — makes  no  motion  to 
suppress  the  deposition  of  the  latter,  accompanied  by  an  oifer 
to  withdraw  his  own  deposition,  but  on  the  contrary  reads  his 
own  deposition,  and  relies  u])on  it  at  the  hearing,  he  will  be 
held  by  such  course  to  have  elected  to  legalize  the  deposition 
taken  on  the  other  side,  which  would  have  been  legal  if  taken 
in  different  order,  and  will  be  estopped  from  taking  the  unfair 
advantage  of  reading  his  own  deposition,  and  excluding  that 
of  the  other  side. 

Under  the  circumstances  of  this  case,  we  think  the  deposi- 
tions of  the  complainant  are  competent  to  be  considered  on 
the  hearing  of  the  cause. 

The  complainant  relies  on  a  parol  agreement  with  Hill  to 
purchase  his  property  at  the  several  sheriff  sales  in  trust 
fin-  him,  to  hold  for  his  benefit,  upon  being  reimbursed  the 
moneys  lent  by  Hill  to  the  complainant,  or  paid  for  his 
benefit  in  satisfaction  of  encumbrances,  and  the  payment  of 
the  two  judgments  Hill  had  against  him.     By  the  bill,  an 
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answer  under  oath  is  waived.  Hill's  answer,  therefore,  is 
not  to  be  regarded  as  evidence  in  his  own  behalf  on  final 
hearing,  but  we  may,  nevertheless,  look  into  it  to  see  what 
issues  are  presented  by  the  pleadings.  He  denies  that  he 
purchased  the  property,  real  or  personal,  or  any  part  thereof, 
in  trust  or  in  confidence,  express  or  implied,  for  the  benefit 
of  the  complainant.  With  respect  to  the  sale  of  the  real 
estate  under  the  At  water  foreclosure,  he  affirms  that  the  sale 
was  made  for  the  purpose  of  having  settlements  made  and 
debts  paid,  and  that  he  bid  on  the  property,  and  intended 
his  purchase  for  and  in  the  name  of  George  Walker,  the 
principal  creditor  of  the  complainant,  who  was  then  absent 
from  the  country. 

The  defendants  having  denied  the  existence  of  any  agree- 
ment whatever  with  respect  to  the  purchase  of  the  lands,  are 
entitled  to  the  benefit  of  the  statute  of  frauds  without  plead- 
ing it  as  a  defence.  The  effect  of  a  total  denial  of  any  con- 
tract, is  to  put  the  complainant  to  proof  of  the  trust  by  legal 
and  competent  evidence,  which  by  the  statute  i:?  required  to 
be  in  writing.  Van  JDuyne  v.  Vreeland,  1  Beas.  150;  Whyte 
v.  Arthur,  2  C.  E.  Green  521. 

An  agreement  by  a  purchaser  at  a  sheriff's  sale  to  pur- 
chase lands  for  the  benefit  of  the  defendant  in  execution,  and 
to  hold  the  title  which  he  obtains  under  the  deed  from  the 
sheriff  for  the  use  of  such  defendant,  is  an  agreement  within 
the  statute  of  frauds.  Where  the  elements  of  the  case  are 
simply  a  purchase  under  a  parol  promise  to  hold  for  the 
benefit  of  the  defendant  in;execution,  such  a  transaction  can- 
not be  enf\>rced  either  at  law  or  in  equity.  The  jurisdiction 
over  transactions  of  this  nature  rests  on  the  ground  of  fraud 
and  oppression  on  the  part  of  the  purchaser,  by  means  of 
which  he  has  obtained  the  property  of  the  debtor  at  an 
inadequate  price,  under  the  assurance  of  a  contract  to  re- 
convey  the  property  to  him,  or  to  hold  the  same  subject  to 
future  redemption.     Merrit  v.  Brown,  6  C.  E.  Green  401. 

It  is  obvious  that  the  contract  which  is  relied  on,  must 
precede   the  sale.     A  subsequent  agreement  to   hold  lands. 
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the  title  to  which  has  already  passed  to  one  contracting 
party  by  means  of  a  sheriff's  deed,  in  trust  for  the  benefit  of 
another,  is  manifestly  tlie  creation  of  a  trust  in  lands,  and  if 
made  by  parol,  is  directly  within  the  prohibition  of  the 
statute  of  frauds.  Such  a  contract  is  incapable  of  being 
sustained  or  aided  by  allegations  of  fraud,  upon  which  ground 
alone  the  jurisdiction  of  equity  rests.  It  is  the  precedent 
contract  with  the  defendant  in  execution  for  a  re-conveyance, 
and  the  fraudulent  conduct  of  the  purchaser  in  connection 
with  the  sale,  which  have  enabled  him  to  acquire  the  debtor's 
property  at  an  unconscionable  advantage,  that  the  court 
.seizes  hold  of  as  a  ground  of  equitable  relief.  Fraud  cannot 
be  predicated  of  a  mere  refusal  to  perform  a  contract  which 
has  no  legal  vitality. 

The  bill  of  complaint  does  not  charge  that  any  distinct  and 
explicit  contract  was  made  between  Hill  and  the  complain- 
ant, prior  to  any  of  the  sales.  The  charge  in  the  bill  is,  that 
the  clear  understanding  between  the  complainant  and  Hill 
was,  when  said  Hill  purchased  the  personal  property,  and 
also  when  he  purchased  the  real  estate,  that  he  would  hold 
the  same  merely  as  security  for  the  complainant's  indebted- 
ness to  him  ;  and  when  the  complainant  should  pay  such  in- 
debtedness, said  Hill  should  have  no  further  interest  in  any 
of  the  said  jjroperty,  but  that  the  same  should  go  to  the  use 
and  benefit  of  the  complainant  and  his  other  creditors,  and 
that  such  was  the  intention  of  the  said  Hill.  With  the  excep- 
tion of  allegations  in  general  terms,  that  Hill  purchased  for 
the  use  and  benefit  of  the  complainant,  and  that  the  under- 
standing was  that  Hill  held  for  his  benefit,  the  bill  does  not 
contain  any  allegation  in  relation  to  a  contract  between  the 
parties.  In  the  most  ordinary  case  of  a  bill  for  specific  per- 
formance, the  bill  must  distinctly  show  that  some  contract 
was  made,  and  set  out  distinctly  that  the  parties  contracted  in 
definite  terms. 

In  his  testimony  the  complainant  is  more  specific.  He 
testifies  that  in  the  spring  of  1862,  finding  it  necessary  to  hi 
absent  a  great  deal  on  government  business,  he  and  Hill  had 
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a  talk  over  matters,  and  the  agreement  was  entered  into 
that  they  would  not  have  the  executions  which  were  upon 
the  property  "  dangling  along,"  but  that  they  would  have 
the  property  sold,  and  that  Hill  should  bid  it  in,  or  cause  it 
to  be  bid  in,  at  the  lowest  possible  sum,  without  reference  to 
the  executions,  and  hold  it  in  trust  for  the  complainant  till 
he  got  ready  to  pay  him,  whether  it  was  more  or  less.  This 
arrangement  had  reference  to  the  sale  of  the  personal  prop- 
erty and  of  the  equity  of  redemption  in  the  lands,  which 
were  then  encumbered  for  very  nearly  their  full  value.  The 
personal  property  was  sold  on  the  2d  of  May,  1862,  and  the 
equity  of  redemption  in  the  several  parcels  of  land  at  three 
several  times,  the  first  of  which  was  on  the  25th  of  August, 
1862,  and  the  last  on  the  2d  of  February,  1863.  The  decree 
in  the  Atwater  foreclosure  case  was  not  obtained  until  the 
5th  of  April,  1864.  Under  this  decree  the  farm,  containing 
two  hundred  and  eighty-two  acres,  which  was  subsequently 
conveyed  to  McAlpine,  was  sold.  With  respect  to  that 
transaction,  the  complainant  says  that  an  arrangement  was 
made  with  Hill  that  George  Walker  should  purchase  the 
interest  of  Atwater  in  the  decree,  which  was  accordingly 
done,  and  that  in  May,  1864,  he  requested  the  property  to 
be  sold  under  it.  The  sale  took  place  on  the  12th  of  Sep- 
tember, 1864.  The  complainant  was  not  present  at  the 
sale,  being  then  in  the  West.  He  testifies  that  before  he 
went  away,  Hill  said,  if  the  property  had  to  be  sold  he 
would  bid  it  in  and  hold  it  the  same  as  at  the  other  sale. 
This  is  all  the  direct  evidence  there  is  on  the  subject.  It 
comes  from  the  mouth  of  the  complainant  alone.  No  re- 
liance is  placed  on  the  testimony  of  Vanderbilt  and  Mrs. 
Gleason.  The  Chancellor's  estimation  of  these  witnesses  is 
quite  equal  to  their  deserts. 

The  complainant,  by  waiving  an  answer  under  oath, 
deprived  Hill  of  the  benefit  of  his  answer  as  evidence 
in  the  cause.  Hill  died  before  the  examination  of  wit- 
nesses was  commenced,  and  we  have  not  heard  his  state- 
ment of  the  transaction  between  them.     These  circumstances 
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have  given  the  complainant  an  advantage  over  his  adver- 
saries, that  admonishes  the  court  to  scrutinize  his  testimony- 
careful  ly,  and  compare  it  with  the  other  facts  in  the  case, 
before  we  yield  to  it  our  convictions. 

The  parties  interested  in  the  decree  in  the  Atwater  case, 
were  Atwater,  to  the  amount  of  $8625  ;  Maria  Walker,  to 
the  amount  of  $7475 ;  and  George  Walker,  in  the  sum  of 
$16,565.     George  Walker's  claim  was  last  in  order  of  priority, 
and,  by  the  assignment  in  the  spring  of  1864,  he  became  the 
owner  of  Atwater's  interest  in  the  decree.     The  whole  amount 
of  the  claims  on  the  premises  under  this  decree  was  about 
$32,700,  exclusive  of  interest   and   sheriffs'  execution    fees 
Cutler  was  also  a  holder  of  a  mortgage  u])on  the  farm  and 
six  outlying  lots,  for  an  unascertained  sum,  given  to  indemnify 
him  against  endorsements  which  he  should  make  for  the  com- 
plainant.   The  sum  due  on  this  mortgage  at  the  sale,  in  1864, 
was  about  $3000.     Al)out  $1400  still  remained  due  Hill  on 
his  judgments.     Making  allowance  for  interest  and  sheriffs' 
fees,  there  was  due  on  the  several  claims  above  mentioned 
nearly  $40,000,  of  whicli  upwards  of  $26,000  was  due  to 
George  Walker,  in  his  own  right,  and  as  assignee  of  Atwater. 
Hill,  in  these  matters,  was  the  agent  of  George  Walker, 
who  was  then  living  at  St.  Croix.     He  alleges  that  he  pur- 
chased for  Geora-e  Walker  to  save  his  interests.     His  state- 
mentis  confirmed  by  the  testimony  of  Dunderdale  and  George 
Walker.     Tiie  letter  written  by  the  complainant  to  Hill,  on 
the  26th  of  May,  1864,  shows  a  state  of  feeling   between 
him  and  Hill  that  Avould  make  it  quite  unlikely  that  Hill 
would    voluntarily   consent    to    stand    in    the    position    of  a 
trustee  for  him,  or  that  the  complainant,  who  was  himself  a 
lawyer,  would  place  himself  in  Hill's  hands,  under  a  trust, 
without  some  distinct  agreement  as  to  the  nature  of  the  trust, 
and    some    means    of   proving    it    if   Hill    was    disposed   to 
deceive   him.     It   was   natural   that   Hill   should   purchase 
in  the   property  to  secure   George  Walker.     It  was  unrea- 
sonable that  in  doing  so  he  should   clog  his  purchase  with 
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a  trust  that  would  most  certainly  embarrass  the  interests  of 
his  principal.  It  is  possible  that  Hill's  wishes  were  that  the 
complainant  should  be  indulged  to  any  extent  not  incompat- 
ible with  securing,  as  far  as  possible,  the  money  which  was 
due  George  Walker.  Unless  he  was  a  party  to  a  combination 
to  defraud  the  creditors  of  the  complainant,  it  is  highly  impro- 
bable that  he  would  enter  into  any  positive  contract  or  agree- 
ment with  respect  to  the  future  disposition  of  the  property, 
which  would  be  a  violation  of  liis  duty  to  George  Walker, 
whom  he  represented  in  the  business. 

Mr.  Cutler's  testimony,  too,  must  be  regarded  as  opposed 
to  that  of  the  complainant,  so  far  as  relates  to  the  existence 
of  any  contract  of  the  kind  relied  upon  by  the  complainant. 
He  was  the  brother-in-law  of  both  these  parties.  He  was 
the  attorney  of  Hill  in  obtaining  his  judgments,  and  also  the 
attorney  of  the  complainant  in  all  his  legal  business  before 
this  litigation.  He  appears  to  have  been  the  trusted  confi- 
dential counsel  and  friend  of  both  these  parties,  as  well  as 
the  agent  of  Hill,  after  the  purchase  of  1864,  until  the  em- 
ployment of  Van  Buren,  in  1866.  He  was  present  at  all  the 
sales  of  the  complainant's  property.  He  did  the  bidding  for 
Hill  at  the  sale  of  the  personal  property  and  of  the  farm. 
That  he  was  kept  in  ignorance  of  any  arrangements  that 
were  made  between  Hill  and  the  complainant,  in  matters  in 
which  they  were  mutually  interested  in  relation  to  these 
sales,  is  incredible.  He  has  put  upon  record,  by  his  testi- 
mony, and  by  his  letter  to  Mr.  Hill,  in  February,  1867,  the 
most  unequivocal  denial  of  any  knowledge  of  any  contract  or 
agreement  by  Hill  for  the  purchase  of  the  property  in  trust 
for  the  complainant.  Mr.  Cutler  was  called  as  a  witness  by 
the  complainant.  An  examination  of  his  evidence  unresisti- 
bly  leads  to  the  conclusion,  that  while  it  was  understood 
that  from  the  premises  all  the  mortgages  on  the  lands  should 
be  paid,  no  agreement  whatever  was  made  with  the  com- 
plainant that  any  interest  on  his  part  should  remain  in  the 
premises  after  the  sale.     His  testimony  is,  that  the  under- 
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standing  was  that  Hill  was  to  take  title  to  the  property,  and 
hold  it  for  the  benefit  of  the  mortgagees;  that  the  property- 
was  to  be  re-sold,  and  from  the  proceeds  of  such  sale  the 
mortgagees  were  to  have  their  pay  ;  that  there  were  repeated 
interviews  between  Hill,  the  complainant  and  himself  before 
the  sale,  and  that  they  were  all  satisfied  that  the  proceeds 
realized  from  a  judicious  sale  of  the  farm  would  be  sufficient 
to  pay  off  the  mortgages.  The  object  the  parties  had  in  view 
would  be  subserved  by  a  purchase  for  the  benefit  of  George 
Walker :  the  deed  being  made  to  Hill  to  facilitate  a  re-sale, 
because  of  the  absence  of  George  Walker  from  the  country. 
No  motive  could  possibly  exist  for  observing  the  form  of  a 
sheriff's  sale,  to  create  what  was  in  effect  a  new  mortgage  in 
Hill,  unless  it  was  a  device  to  more  effectually  cover  up  a 
fraud  against  creditors,  which  had  been  perpetrated  in  the 
sales  of  1862  and  1863. 

The  object  which  Cutler  understood  ihe  parties  had  in  view 
in  the  purchase  of  the  farm  has,  in  fact,  been  accomplished. 
From  the  proceeds  of  the  sale  of  1864  the  amount  due  Maria 
Walker,  under  the  Atwater  decree,  was  paid.  The  residue 
was  received  by  George  Walker,  upon  his  interest  in  the  At- 
water decree,  and  the  balance  of  his  claim  has  been  extin- 
guished by  a  subsequent  release.  Hill,  in  his  lifetime,  became 
the  owner  of  the  Cutler  mortgage,  by  satisfying  the  amount 
due  to  Cutler  on  it.  No  claim  has  been  made  under  that 
mortgage,  by  Hill  or  his  representatives,  against  the  com- 
plainant. When  such  claim  shall  be  made,  it  will  be  subject 
to  the  defence  that  it  was  satisfied  by  the  understood  pur- 
pose of  the  purchase  of  1864. 

It  is  insisted  that  tlie  testimony  of  the  complainant  is  con- 
firmed by  the  proof  in  relation  to  his  being  permitted  to  have 
the  beneficial  use  of  the  property  until  1866,  and  the  delay 
in  taking  the  deed  for  the  farm  from  the  sheriff.  The  indul- 
gence granted  to  the  complainant  is  satisfactorily  explained. 
George  Walker,  after  his  brother's  death,  had  conveyed  the 
farm  to  the  complainant,  as  a  gratuity,  subject  only  to  the 
mortffao-e  which  Maria  Walker  held.     Hill  was  ^  brother-in- 
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law,  and,  at  the  time  of  tliese  transactions,  a  widower  and 
childless.  The  case  contains  abundant  evidence  of  their  kind- 
ness to,  and  assistance  of  tlie  complainant,  and  of  his  need  for 
tlie  aid  the}^  so  generously  extended.  The  delay  in  accepting 
the  sheriff's  deed  is  accounted  for  by  the  absence  of  Georo-e 
Walker  from  the  country,  and  the  fact  that  there  was  not  in 
the  situation  of  the  property  any  immediate  necessity  for 
having  tlie  deed.  The  fact  that  Cutler  was  authorized  to  effect 
a  sale  of  the  property  after  the  sheriff's  sale  of  1864,  is  quite 
as  consistent  with  tiie  desire  to  realize  out  of  tlie  property  tlie 
means  to  discharge  the  mortgage  indebtedness,  as  with  the 
idea  of  a  trust  for  the  complainant. 

Whatever  view  may  be  entertained  with  regard  to  the  pur- 
chases of  the  personal  property  and  of  the  equity  of  redemp- 
tion in  the  lands,  in  1862  and  1863,  the  overwhelming  weight 
of  the  evidence  is  in  favor  of  the  allegation  of  Hill  that  the 
purchase  of  1864  was  for  the  benefit  of  George  Walker,  under 
an  expectation  that  from  a  future  disposition  of  the  i)roperty 
the  claims  of  the  mortgagees  would  be  satisfied,  without  any 
trust  over  for  the  use  of  the  complainant. 

In  this  view  of  the  testimony  in  relation  to  the  sale  of 
1864,  the  complainant  has  no  right  to  relief  as  to  the  farm 
which  was  conveyed  to  McAlpine.  But  if  a  different  view  of 
the  evidence  had  been  entertained,  McAlpine  would  still  be 
entitled  to  the  protection  of  a  court  of  equity.  The  contract 
to  purchase  from  Hill  was  signed  on  the  21st  of  August, 
1866.  The  complainant  was  at  once  made  acquainted  with 
the  proposed  sale.  The  deed  was  executed  and  delivered  on 
the  15th  of  September,  1866,  when  the  residue  of  the  con- 
sideration money  was  paid.  On  the  30th  of  August,  1866, 
a  lis  pendens  was  filed  in  the  clerk's  office  of  the  county  of 
Morris  by  the  complainant.  No  bill  of  complaint  had  been 
filed ;  and,  as  a  statutory  notice,  the  filing  of  lis  pendens  was 
a  nullity.  Nix.  Dig.  112,  §  57.  But  the  defendants  had 
such  information  of  the  existence  of  that  paper  as  to  make  in- 
quiry a  duty.  On  the  same  day  of  the  filing  of  the  lis  pendens, 
the  solicitor  of  Hill  wrote  to  the  chancery  office,  making 
Vol.  VII.  2  k. 
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inquiry  whether  any  bill  had  been  filed.  On  the  1st  of  Sep- 
tember, 1866,  a  reply  in  the  negative  was  retieived,  and  the 
sale  was  proceeded  with.  The  filing  of  the  lis  pendens,  with- 
out any  bill  having  been  previously  filed,  was,  in  itself,  a  fraud, 
and  when  tlie  parties  interested  in  the  proposed  sale  had  sought 
the  sources  of  information  to  which  that  notice  legally  led, 
and  found  that  it  was  a  sham,  it  ceased  to  have  any  effect  as 
constructive  notice,  and  they  were  entitled  to  conclude  the  sale 
without  further  search  for  information.  On  the  21st  of  March, 
1867,  the  complainant  procured  from  George  Walker  a  release 
of  all  claims  and  demands,  which  included  the  balance  due 
him  upon  the  decree  in  the  Atwater  case.  On  the  2d  of 
April,  1867,  the  notice  of  lis  pendens  was  struck  from  the 
records  of  the  Court  of  Common  Pleas  of  the  county  of 
Morris,  hy  the  consent  of  the  then  solicitor  of  the  complainant. 
The  bill  in  this  case  was  not  filed  until  November,  1867.  In 
the  meantime,  McAlpine  was  in  possession,  and  had  expended 
from  $6000  to  $8000  in  repairs  upon  the  premises.  The 
release  of  March  21st,  1867,  the  complainant  in  his  bill  relies 
on,  as  an  extinguishment  of  his  indebtedness  to  George 
Walker,  under  the  Atwater  decree.  It  is  a  serious  question 
whether  the  acceptance  of  that  release  was  not  a  ratification 
of  the  sale  to  McAlpine.  But  aside  from  that,  the  circum- 
stances which  occurred  before  this  bill  was  filed,  and  the  delay 
in  commencing  this  suit,  were  such  as  would  make  it  inequita- 
ble to  deprive  McAlpine  of  the  fruits  of  his  purchase,  and 
"would  extinguish  whatever  equity  the  complainant  might 
•otherwise  have  had  to  have  the  lands  restored  to  him. 

With  respect  to  the  purchase  of  the  personal  property  in 
1862,  and  of  the  equity  of  redemption  in  the  several  lots  in 
1862  and  the  spring  of  1863,  Hill  makes  no  claim  that  they 
were  purchased  by  him  for  the  benefit  of  George  Walker. 
All  the  personal  property  sold  was  purchased  in  the  name  of 
Hill,  except  some  few  articles,  amounting  to  $123.  The 
gross  amount  of  the  sale  was  $3089.72;  in  which  were  in- 
cluded the  proceeds  of  the  sale  of  the  library  and  library 
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furniture.  The  complainant  testifies  that  the  library  and 
library  furniture  were  worth  $8000,  and  the  other  personal 
property  an  additional  $8000.  The  equity  of  redemption  in 
the  farm,  and  in  four  outlying  lots,  containing  about  thirty- 
two  acres,  was  purchased  by  Hill.  For  the  former  he  paid 
the  sum  of  $20,  for  the  latter  $34.  The  enoumbrances  by 
mortgages  on  these  lands  was  $28,500,  exclusive  of  Cutler's 
mortgage.  The  condition  of  the  stock  is  graphically  de- 
scribed by  Mr.  Cutler,  in  his  letter  to  Hill  of  March  24th, 
1862.  He  says  :  "The  property  was  worth  last  fall,  at  least 
$2500,  but  sold  to-day  it  would  not  bring  $1000.  Some  of 
the  horses  when  down  are  so  poor  that  they  cannot  rise  with- 
out assistance."  The  sale  was  in  1862,  when  market  values 
were  much  depressed.  Sheriff  Demott  testifies  that  the  sale 
of  the  personal  property  was  a  fair  sale  ;  that  he  knew  of  no 
step  taken  by  any  one  to  prevent  the  property  bringing  its 
full  value,  and  that  the  articles  sold  as  well  as  articles  ordi- 
narily do  at  sheriff  sales.  The  Chancellor  was  of  the  opin- 
ion that  there  was  no  unusual  sacrifice  of  the  complainant's 
property  at  any  of  these  sales  ;  and  I  see  no  reason  to  dissent 
from  his  conclusions.  The  time  for  the  sale  Avas  selected  by 
the  complainant,  and  there  is  no  proof  of  the  use  of  any 
fraudulent  or  oppressive  means  by  Hill  to  obtain  the  com- 
plainant's property  at  a  sacrifice. 

But  if  we  accept  the  complainant's  version  of  the  transac- 
tions between  him  and  Hill  in  relation  to  these  sales,  he  is  not 
entitled  to  relief.  On  his  own  showing,  the  arrangement  was 
prompted  by  a  desire  to  place  his  property  beyond  the  reach 
of  other  creditors,  which  was  consummated  by  the  sales  which 
ostensibly  put  the  title  in  Hill. 

The  allegation  in  the  bill  that  his  motive  in  having  the 
property  purchased  in  and  held  by  Hill,  was  to  prevent  its 
being  sacrificed  by  a  forced  sale  under  disadvantageous  cir- 
cumstances, and  to  enable  him  by  a  subsequent  judicious  dis- 
position of  it  to  realize  its  fair  value,  in  order  to  apply  the 
proceeds  in  payment  of  his  debts  to  effect  his  emancipa- 
tion from  debt,  will  not  avail  the  complainant.     The  policy 
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of  the  statute  concerning  fraudulent  conveyances,  will  not 
permit  a  debtor,  secretly,  to  become  in  effect  the  trustee  of 
his  property  for  the  benefit  of  his  creditors,  retaining  within 
his  own  control  the  option  whether,  and  when,  it  shall  be 
applied  in  payment  of  their  demands.  It  is  not  essential  in 
order  to  bring^a  case  within  the  operation  of  the  statute,  that 
there  should  be  actual  fraud  in  the  sense  of  an  intention,  ul- 
timately, to  cheat  the  creditors  of  a  defendant  in  execution 
out  of  their  claims.  Any  device  by  means  of  a  conveyance 
of  a  debtor's  property,  whether  made  directly  by  the  debtor 
himself,  or  by  the  intervention  of  a  sheriff's  sale,  which  places 
it  beyond  the  reach  of  creditors,  upon  a  trust  in  favor  of  the 
debtor,  with  the  intent  to  hinder  or  delay  creditors,  is  in  vio- 
lation of  the  statute,  and  illegal.  Owen  v.  Arvis,  2  Dutoher 
23;  Servls  v.  Nelson,  1  McCarter  94;  National  Bank  of 
Metropolis  v.  Sprague,  6  C.  E.  Green  530. 

There  may  be  instances  in  which  an  agreement  between  a 
defendant  in  execution  and  a  third  party  for  purchasing  in 
the  property  of  the  former  at  a  judicial  sale,  upon  a  trust 
for  his  benefit,  may  be  sustained.  But  where  there  are 
creditors,  who  are  not  parties  to  such  an  arrangement,  and 
the  combination  is  secret,  and  the  motive  wliich  prompted 
it  is  the  present  disposition  of  the  debtor's  property  to  avoid 
its  subjection  to  execution  and  sale  at  the  instance  of  credi- 
tors, in  payment  of  their  demands,  whenever  they  see  fit; 
and  the  sale  is  effected  at  the  instance  of  the  debtor,  and  his 
property  by  such  means  is  purchased  in  at  inadequate  prices ; 
the  transaction  is  one  which  cannot  receive  the  approbation  of 
the  court,  without  sanctioning  practices,  the  tendency  of  which 
will  inevitably  be  to  encourage  frauds  upon  creditors.  A 
trust  founded  upon  an  agreement  contrary  to  the  policy  of  the 
statute  of  frauds,  will  not  be  enforced.  Servis  v.  Nelson, 
1  McCarter  94,  and  cases  cited  in  Marlatt  v.  Warwick,  4  C. 
E.  Green  439. 

Where  the  proof  is  full  to  the  point  of  a  precedent  con- 
tract to  purchase  in  property  for  the  benefit  of  the  defendant 
in  execution,  and    under  such  a  contract  his   property   has 
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been  obtained  at  the  sale  by  the  sheriff  at  inadequate  prices, 
the  court  will,  nevertheless,  refuse  to  enforce  the  specific  per- 
formance of  the  contract  for  redemption,  if  the  transaction  is 
of  such  a  character  as  to  affect  injuriously  the  rights  of  cred- 
itors.    Merritt  v.  Brown,  6  C.  E.  Green  401. 

The  sale  of  the  personal  property  was  effected  by  virtue  of 
executions  on  the  two  judgments  of  Hill,  and  a  judgment  in 
favor  of  one  Thompson.  The  Thompson  judgment  was  for 
the  sum  of  $10,756.  The  sales  of  the  equity  of  redemption 
in  the  lands  were  made  under  the  same  executions,  together 
with  executions  upon  six  other  judgments  which  appeared 
on  the  records  as  amounting  to  about  $3000.  The  Thomp- 
son judgment  had  been  previously  paid ;  and  the  complainant 
testifies  that,  in  1861,  of  the  nine  judgments  on  which  these 
sales  were  made,  none  of  them,  except  Hill's  two  judgments, 
and  two  judgments  in  favor  of  Bowen  and  Leddy,  Avhich 
amounted  together  to  about  $1200,  had  any  legal  life.  He 
further  testifies  that  his  embarrassments  arose  from  the  debts 
of  others,  for  whom  he  was  surety ;  that  he  himself  forced 
the  sale  of  1862,  and  that  his  object  was  to  place  his  property 
in  safe  hands,  that  he  might  enter  the  service  of  his  country 
without  incurring  the  risk  of  his  property  being  sacrificed 
by  anything  that  might  occur  during  his  absence.  Mr.  Cutler 
also  testifies  that  it  became  nece&sary  to  have  the  title  of  the 
personal  property  out  of  tlie  complainant,  because  of  subse- 
quent judgments. 

After  the  disposition  of  the  whole  of  the  complainant's 
property  was  effected.  Cutler,  in  1867  or  1868,  purchased  the 
judgments  of  Bowen  and  Leddy  for  twenty-five  or  thirty  cents 
on  a  dollar. 

It  is  impossible  to  conceal  the  real  nature  and  purpose  of 
this  transaction.  The  Chancellor,  in  his  opinion,  declares  it 
to  be  a  clear  case  of  fraud  upon  creditors,  and  his  conclusion 
is  fully  justified  by  the  evidence  which  the  complainant  him- 
self has  furnished.  Upon  such  a  case  the  complainant  can 
have  no  relief. 
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A  further  point  was  made  by  the  complainant's  counsel ; 
that  there  had  not  been  a  legal  delivery  of  the  deed  to  Hill 
under  the  sheriff's  sale  of  1864,  and  that,  consequently,  his 
legal  title  had  failed. 

The  proof  is,  that  the  deed  was  executed  and  acknowledged 
by  Sheriff  Demott,  in  his  county,  on  the  19th  of  September, 
1864,  and  was  left  with  his  successor,  Sheriff  Fairchild,  with 
directions  to  deliver  it  on  the  receipt  of  the  purchase  money. 
It  remained  in  Fairchild's  possession  until  the  fall  of  1866, 
when,  by  arrangement  with  the  solicitor  of  Hill,  he  took  it  to 
New  York  city  and  there  delivered  it  to  Van  Buren,  the 
attorney  in  fact  of  Hill. 

The  effect  of  this  mode  of  delivering  the  deed  is  not  within 
the  issue  made  in  this  case,  but,  nevertheless,  the  question 
ha^  been  considered  by  this  court  as  a  practical  question  of 
great  moment.  If  the  delivery  of  a  deed  in  pursuance  of  a 
judicial  sale,  cannot  be  made  in  another  state,  the  same  rea- 
sons which  make  such  delivery  null,  will  equally  invalidate 
the  act  if  done  in  another  county  within  the  state. 

In  Dean  v.  Thatcher,  3  Vroom  470,  this  court  held  that 
the  giving  to  the  sheriff  by  the  defendant  in  execution,  in 
another  county,  a  list  of  his  property  to  be  levied  on,  was  a 
sufficient  levy ;  the  property  being  at  the  time  within  the 
county  of  which  the  officer  was  sheriff,  although  the  sheriff 
never  took  the  property  into  possession,  or  saw  it. 

After  a  sale  by  a  sheriff  in  compliance  with  the  law  is  made, 
it  is  his  duty  to  make  the  necessary  conveyance  to  vest  the 
title  accordingly.  The  performance  of  this  duty  is  not  an 
official  act  of  such  a  nature  that,  if  done  without  the  county, 
it  is  void.  The  delivery  of  the  deed  in  pursuance  of  the  sale 
is  a  mere  ministerial  act,  which  may  be  done  anywhere,  as 
may  suit  the  convenience  of  the  parties. 

The  decree  of  the  Chancellor  is  affirmed,  with  costs. 

The  whole  court  concurred. 
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Haughwout  and  Pomeroy,  appellants,  and  Murphy,  re- 
spondent.* 

1.  Bill  filed  and  subpoena  served  are  necessary  before  a  lis  pendens  be- 
comes constructive  notice  to  persons  who  shall  acquire  title  from  the 
parties  to  the  suit,  pendente  lite. 

2.  The  commencement  of  a  suit  in  chancery  is  constructive  notice,  only 
as  against  persons  acquiring  title  or  an  interest  in  the  property  in  litiga- 
tion after  the  suit  is  commenced.  A  person  whose  interest  existed  at  the 
commencement  of  the  suit,  will  not  be  bound  by  the  proceedings  unless  he 
be  made  a  party  to  the  suit. 

3.  In  equity,  upon  an  agreement  for  the  sale  of  lands,  the  vendee,  after 
the  contract,  is  regarded  as  the  equitable  owner,  and  if  the  vendor  there- 
after sells  the  lands,  he  is  considered  as  selling  it  for  the  benefit  of  the  first 
purchaser,  and  liable  to  account  to  him  for  the  profits  of  the  second  sale ; 
or  if  the  second  purchaser  is  a  purchaser  with  notice  of  the  previous  con- 
tract, he  may  be  compelled  to  convey  to  the  first  purchaser. 

4.  The  defence  of  a  bona  fide  purchase  may  be  made  by  plea,  in  bar  of 
discovery  and  relief,  or  by  answer,  in  bar  of  relief  only.  Proof  of  the 
actual  payment  of  the  whole  purchase  money  is  essential  to  that  defence, 
whether  it  be  made  by  plea  or  answer.  If  the  defendant  has  been  paid 
part  only,  he  will  be  protected  pro  tanto  only. 

5.  Where  the  subsequent  purchaser  has  accepted  a  conveyance,  and  paid 
part  of  the  purchase  money  in  good  faith  before  notice  of  a  prior  contract, 
if  the  first  purchaser  wishes  to  enforce  his  right  to  a  conveyance  of  the 
lands,  he  must  seek  his  remedy  promptly.  He  may  lose  his  right  to  specific 
relief  by  a  conveyance  of  the  land,  by  laches,  and  be  remitted  to  the  unpaid 
purchase  money  as  the  only  relief  that  will  be  equitable.  By  accepting  an 
aasignment  of  a  security  taken  for  such  unpaid  purchase  money,  he  will  be 
held  to  have  afiirmed  the  sale. 


One  Amidee  Boisaubin,  on  the  24th  day  of  September, 
1863,  entered  into  a  contract  in  writing,  with  Haughwout, 
one  of  the  complainants,  to  sell  to  him  a  tract  of  land  situate 
in  the  county  of  Morris,  called  the  Spencer  woods,  containing 
twenty-two  acres,  for  $200  per  acre,  and  giving  to  Haugh- 
wout until  the  1st  day  of  March,  1864,  to  accept  the  propo- 
sition. In  the  latter  part  of  February,  1864,  Haughwout 
gave  Boisaubin  notice  of  his  acceptance  of  the  proposition. 
Boisaubin  having  refused  to  make  conveyance  of  the  prop- 

*  Cited  in  African  M.  E.  Church  v.  Conover,  12  C.  E.  Or.  161 ;  Jaeobu»Y, 
Mutual  Benefit  Life  Ins.  Co.,  Id.  609 ;  Ledos  v.  Kupfrian,  1  Stew.  164. 
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erty,  Haughwout,  on  the  31st  of  August,  1865,  filed  a  bill 
against  Boisaubin  to  obtain  specific  performance  of  the  con- 
tract, and  on  tlie  1st  day  of  September,  1865,  filed  in  tlie 
clerk's  office  of  the  county  of  Morris  a  notice  of  the  pendency 
of  the  said  suit,  in  compliance  with  the  statute. 

To  the  bill  filed  in  that  case  Boisaubin  filed  his  answer, 
and  the  cause  coming  on  (or  hearing  in  the  Court  of  ( "hancery 
on  the  pleadings  and  i)roofs,  a  decree  was  made  on  the  27th 
of  March,  1867,  in  favor  of  Haughwout,  that  Boisaubin  make 
conveyance  to  the  complainant  according  to  the  terms  of  the 
said  contract.  Haughwout  v.  Boisaubin,  3  C.  E.  Green  315. 

On  the  lOtli  day  of  August,  1867,  Boisaubin,  in  fulfillment 
of  the  said  decree,  conveyed  to  Haughwout  the  entire  tract 
called  Spencer  woods;  and  on  the  14th  of  October,  1867, 
Haughwout  conveyed  the  equal  undivided  one-half  part  of 
said  tract  to  Pomeroy,  the  other  complainant. 

On  the  7th  of  August,  1865,  Boisaubin  conveyed  to 
Murphy,  the  defendant  in  this  suit,  three  lots,  which  were 
parts  of  the  Spencer  woods,  by  a  deed  bearing  date  on  that 
day,  which  was  executed  on  the  7th  or  8th  of  August,  but 
not  recorded  until  the  5th  day  of  October,  1865.  The  con- 
sideration of  the  conveyance  from  Boisaubin  to  Murphy  was 
$600,  of  which  |400  were  paid  on  the  delivery  of  the  deed, 
and  the  balance  of  $200  secured  by  a  mortgage  payable  on 
the  7th  of  August,  1866 ;  which  mortgage  was  acknowledged 
on  the  19th  of  August,  1865,  and  recorded  on  the  15th  of 
May,  1866. 

The  opinion  of  the  Chancellor  is  reported  in  6  C.  E.  Green 
119. 

Mr.  Pitney,  (with  wiiom  was  Mr.  C.  Parker)  for  appel- 
lants. 

Haughwout's  title  to  the  premises  in  question  became  per- 
fect in  equity  on  or  about  March  1st,  1864,  when  the  option 
to  purchase  the  Spencer  woods  was  accepted  by  him,  and 
the  offer  made  to  complete   the   contract.     From  that  time 


JUNE  TERM,  1871.  533 

Haughwout  and  Pomeroy  v.  Murphy. 

Boisaubin  became  a  mere  trustee  of  the  legal  estate  for 
Haughwout,  and  the  latter  a  trustee  of  the  purchase  money 
for  the  former. 

Whoever  took  the  legal  estate  from  Boisaubin  after  that 
•date,  took  it  burthened  with  this  trust,  unless  he  took  it 
under  such  circumstances  as  to  entitle  him  to  the  position  of 
a  bona  fide  purchaser  for  value  paid,  before  notice  of  the 
trust. 

Complainants  contend  that  defendant  does  not  occupy  such 
position,  and  ask  a  declaration  to  that  effect.  They  do  not 
aiik  for  specific  performance  of  the  contract  between  Haugh- 
wout and  Boisaubin ;  that  has  already  been  performed,  and 
a  conveyance  made  and  executed  by  Boisaubin  to  complain- 
ants, including  the  premises  claimed  by  defendant. 

Complainants'  chain  of  legal  title  is  complete.  What  they 
ask  is,  that  the  court  shall  decree  and  declare  that  such  title 
is  paramount  to  defendant's  as  to  the  lots  in  question  in  this 
suit. 

Complainants  do  not  claim  or  ask  for  any  part  of  the  pur- 
chase money  paid  by  Murphy  to  Boisaubin.  Such  claim  is 
not  within  the  scope  of  their  bill.  They  disaffirm  the  sale 
from  Boisaubin  to  Murphy,  and  claim  the  land  itself. 

Haughwout  established  his  equitable  title  against  Boisaubin 
after  a  fierce  litigation.  The  only  question  in  this  cause  is 
whether  or  not  Murphy  is  entitled  to  the  position  of  a  bona 
fide  purchaser  for  value  paid,  before  notice  of  Haugh wont's 
■equitable  title. 

Constructive  notice  in  pais  is  sufficient ;  that  is,  notice  of 
such  facts  and  circumstances  as  would  excite  the  suspicions  of 
a  prudent  man  and  put  him  on  inquiry.  We  allege  and  prove 
distinct  and  direct  notice,  from  three  sources. 

The  notice  from  his  counsel  was  quite  sufficient.  The 
doctrine  that  notice  must  come  from  the  party  claiming  title 
is  exploded.  2  W.  &  T.  Lead.  Cos.  in  Eq.  {ed.  of  1859) 
157-60 ;  Curtis  v.  Mundy,  3  Meic.  405 ;  Eipple  v.  Ripple, 
1  Rawle  386 ;  Jackson  v.  Caldwell,  1  Cow.  641-2 ;    William- 
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8on  V.  Brawny  15  N.  Y.  354;  Green  v.  Slayter  v.  Johns^ 
Ch.  46. 

The  whole  conduct  of  the  man,  and  his  evidence  in  both 
causes,  prove  that  at  the  time  he  called  on  his  counsel,  the 
purchase  of  the  lots  was  still  in  fieri,  the  transaction  un- 
finished, his  money  under  his  control  if  not  in  his  actual  pos- 
session, and  he  debating  whether  to  complete  the  purchase  or 
not. 

The  notice  of  lis  pendens  was  filed  before  Murphy  repaid 
the  $400  to  Boisaubin. 

Murphy  is  estopped  from  setting  up  in  this  cause,  that  he 
was  mistaken  in  his  testimony  in  the  other  cause.  In  order 
to  adjust  the  equities  between  Haughwout  and  Boisaubin, 
arising  out  of  the  peculiar  circumstances  of  the  Ciise,  it  be- 
came necessary  to  inquire  what  portions  of  the  land  had  been 
sold  by  Boisaubin  to  bona  fide  purchasers,  without  notice  of 
Haughwout's  equitable  rights;  such  portions  were  to  be  ex- 
cepted from  Boisaubiu's  conveyance  to  Haughwout,  and 
Boisaubin  was  to  account  to  Haughwout  for  the  price  of  the 
lots  so  sold. 

The  bill  in  this  cause  distinctly  alleges  that  a  subpoena  to 
answer  was  issued  and  served  in  the  specific  performance 
suit.  This  allegation  is  not  denied  by  the  answer,  nor  are 
the  complainants  asked  to  prove  it.  It  therefore  stands 
admitted. 

Under  the  present  practice  of  answering  without  oath,  the 
element  of  discovery  is  eliminated  from  the  answer,  and  its 
office  is  simply  to  make  an  issue  to  ascertain  which  of  the 
allegations  of  the  bill  are  to  be  disputed,  to  be  put  in  issue. 
And  such  as  are  not  so  put  in  i&sue,  are  admitted  for  the  pur- 
poses of  the  suit. 

It  is  proved  that  an  injunction  was  issued  immediately 
after  the  bill  was  filed,  and  served  on  Boisaubin.  The  record 
shows  that  he  answered  within  the  time  required  by  law,  and 
that  the  cause  was  proceeded  in  with  diligence,  and  brought 
to  a  hearing.      Under  such   circumstances,  and  a  notice  of 
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lis  pendens  having  been  duly  filed  in  the  clerk's  office,  the 
issuing  of  a  subpoena  is  an  idle  ceremony,  and  not  necessary 
to  make  the  recorded  notice  effectual. 

The  mere  filing  the  bill  with  the  clerk  and  taking  no  steps 
thereon,  might  be  nugatory ;  but  any  means  which  result  in 
bringing  the  defendant  into  court,  and  in  the  active  prosecu- 
tion of  the  suit,  are  sufficient. 

The  Chancellor's  ruling  is  contrary  to  tlie  letter  and  spirit 
of  the  statute  {Nix.  Dig.,  p.  112,  §  57,)  and  the  understand- 
ing of  the  profession. 

The  prompt  filing  of  the  answer  and  diligent  prosecution 
of  the  suit,  raiseil  a  presumption  that  the  subpoena  was  issued 
and  served;  especially  as  it  was  distinctly  alleged  in  the  bill, 
and  not  denied  by  the  answer. 

The  true  measure  of  protection  to  a  bona  fide  purchaser 
for  value  paid,  before  notice,  is  indemnity.  Campbell  v. 
Nichols,  4  Vroom  87-8;  Holcomb  v.  Wychoff,  Feb.  T.,  1870, 
6  Vroom  35. 

Having  innocently  dealt  with  a  person  clothed  with  appa- 
rent title,  he  is  entitled  to  be  made  whole,  and  no  more,  by 
the  real  owner,  before  being  dispossessed. 

Murphy  purchased  from  Haughwout's  trustee,  and  took 
the  property  burthened  with  the  trust.  If  he  paid  any 
money  before  he  had  notice  of  the  trust,  he  will  be  protected 
to  that  extent.  Whatever  he  paid  before  notice,  he  is  entitled 
to  have  returned  to  him.  The  controversy  is  not  as  to 
whether  complainants  are  entitled  to  any  money  from  de- 
fendant, but  whether  defendant  is  entitled  to  any  money 
from  complainants  as  a  condition  to  the  relief  prayed  for» 
If  he  paid  $400  in  good  faith  before  he  had  notice  of  com- 
plainants' equity,  he  is  entitled  to  have  it  returned  by  com- 
plainants. 

Complainants  do  not  affirm  the  deed  from  Boisaubin  to 
Murphy,  and  claim  the  purchase  money  as  unpaid;  but  they 
disaffirm  it,  and  pray  that  it  may  be  set  aside,  and  the  title 
under  it  be  declared  subsequent  to  theirs. 
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The  decree  in  Flagg  v.  Mann,  2  Sumner  566,  referred  to 
by  the  Chancellor  in  his  opinion,  was  the  result  of  the  peculiar 
circumstances  of  that  case,  and  of  the  prayer  of  the  bill, 
which  prayed  for  unpaid  purchase  money. 

On  the  other  hand,  Judge  Story  says:  ''So  the  purchaser 
must  have  paid  his  purchase  money  before  notice,  for  other- 
wise he  will  not  be  protected;  and  if  he  have  paid  a  part 
only,  he  will  be  protected  pro  tanto  only."     Eq.  Jur.,  §  64  c. 

And  in  Wormley  v.  Wormley,  8  Wheaton  421,  449,  450, 
he  says:  "It  is  a  settled  rule  in  equity,  that  a  purchaser 
without  notice,  to  be  entitled  to  protection,  must  not  only  be 
60  at  the  contract  or  conveyance,  but  at  the  payment  of  the 
purchase  money.  The  answer  of  ( 'astleman  and  McCormick 
does  not  allege  any  sucli  want  of  notice.  On  the  contrary, 
it  is  in  proof  that  upwards  of  $3000  of  the  purchase  money 
was  paid  in  the  autumn  of  1813  and  spring  of  1814,  not  only 
after  full  notice  of  the  anterior  transactions,  but  after  the 
commencement  of  the  present  suit.  It  appears,  therefore, 
*  *  *  that  Castleman  and  McCormick  were  not  pur- 
chasers without  notice  of  the  material  facts  constituting  the 
breach  of  trust,  and  that  the  Frederic  lands  ought,  in  their 
hands,  to  stand  charged  with  the  t7-vsts  in  the  marriage  set- 
tlement."     And  such  was  the  decree. 

In  Jones  v.  Powles,  3  Myl.  &  K.  581,  599,  the  defendants 
claimed  title  under  a  person  in  possession  of  an  equity  of  re- 
demption as  devisee  under  a  forged  will,  and  were  protected 
by  a  conveyance  of  the  legal  estate  from  a  mortgagee  of  the 
original  owner  and  alleged  testator.  The  Master  of  the 
Rolls  decreed  the  estate  to  the  complainants,  the  heirs-at- 
law,  upon,  payment  to  defendants  of  the  sums  (a  part  only  of 
the  purchase  money)  actually  paid  by  them  to  the  pretended 
•devisee  before  notice  of  the  forgery. 

"  It  is  essential  to  entitle  the  vendee  to  protection  in  Eng- 
land, that  the  purchase  should  have  been  brought  to  a  con- 
clusion by  the  payment  of  the  whole  of  the  purchase  money, 
on  the  one  part,  and  the  execution  of  the  conveyance,  on  the 
other;  and  relief  will  be  denied  if  notice  be  given  while  the 
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transaction  is  incomplete  in  either  particular/'  Basset  v. 
Nosworthy,  2   \V.  &  T.,  Lead.  Cas.  in  Eq.  ied.  1859),  p.  101. 

"  In  Flagg  v.  Mavn,  2  Sumner  486,  the  court  would 
seeui  to  have  entertained  the  opinion  that  part  payment  of 
the  purchase  money  entitled  the  purchaser  to  the  land  itself, 
subject  to  a  lien  for  the  part  unpaid,  in  favor  of  the  holder 
of  the  antecedent  equity  which  the  purchaser  had  defeated. 
But  it  is  plain  that  as  equity  will  afford  a  purchaser  protec- 
tion as  against  a  vendor  who  has  sold  in  fraud  or  in  contempt 
of  the  trust,  by  enjoining  the  collection  or  compelling  the  sur- 
render of  a  bond  given  or  obtained  for  purchase  money,  the 
right  to  relief"  (on  the  part  of  the  subsequent  purchaser) 
"  against  the  cestui  que  trust "  (the  holder  of  the  prior 
equity),  "  must,  in  general,  be  limited  to  compensation  and 
reimbursement  for  the  amount  actually  expended  on  the 
land,  or  paid  for  it  before  notice."  See  2  W.  &  T.,  Lead. 
Cas.  in  Eq.  {ed.  1859),  _p.  117. 

Lord  St.  Leonards,  in  2  Vend.  &  Pur.,  ch.  22,  §  2,  |  16, 
says:  "Notice,  before  actual  payment  of  the  money,  al- 
though it  be  secured  and  the  conveyance  actually  executed, 
or  before  the  execution  of  tiie  conveyance,  notwithstanding 
that  the  money  be  paid,  is  equivalent  to  notice  before  con- 
tract." 

Chancellor  Williamson,  also,  went  on  the  principle  of  in- 
demnity only  to  the  subsequent  purchaser,  in  Campbell  v.  Camp- 
bell, 3  Stockt.  277. 

The  plea  in  equity  of  bona  fide  purchaser  for  value  was 
generally  used  as  a  protection  against  discovery,  in  aid  of  a 
claim  of  title  absolute,  and  possession  under  it;  and  the  fact 
that  a  portion  of  the  purchase  money  remaining  unpaid  made 
the  plea  vicious,  shows  that  a  defendant  under  such  circum- 
stancas  could  not  escape  and  retain  the  land  by  simply  paying 
over  the  amount  remaining  unpaid. 

The  rule  adopted  by  the  Chancellor  gives  the  subsequent 
purchaser  who  has  paid  ever  so  little  of  his  purchase  money 
before  notice  of  the  claim  of  the  prior  purchaser,  more  than 
indemnity,  viz.,  the   benefit   of    his   bargain,   which  is  the 
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very  equity  belonging  to  the  prior  purchaser,  and  which,  in  a 
case  like  this,  he  seeks  by  his  suit  in  equity. 

Where  the  dispute  is  simply  which  party  is  entitled  to  the 
profit  of  his  bargain,  the  oldest  equity,  other  things  being 
€qual,  must  prevail. 

Tiie  principle  upon  which  the  court  decided  Campbell  v. 
Nichols,  and  Holcomb  v.  Wyekoff,  also  intervenes  against  the 
purchaser  having  the  benefit  of  his  bargain. 

It  is  no  relief  in  favor  of  a  liolder  of  a  prior  contract  of 
purchase,  and  against  a  subsequent  purchaser,  to  merely  order 
the  latter  to  pay  the  unpaid  purchase  money  to  the  former. 

Suppose  A  on  the  1st  day  of  April,  contracts  to  convey  to 
B  on  the  1st  day  of  May,  a  tract  of  land  at  the  price  of  $10,- 
000,  to  be  paid  on  the  delivery  of  the  deed;  and  suppose  on 
the  25th  of  April  A  conveys  the  land  to  C  (who  has  no 
notice  of  B's  contract),  and  receives  cash  $1000,  and  bond 
and  mortgage  $9000 ;  and  then  on  May  1st,  B  tenders  the 
money  to  A  and  demands  conveyance,  and  at  once  files  a  bill 
in  equity  against  A  and  C,  praying  that  C  may  convey  to  him 
on  payment  of  the  $1000  paid  by  C  before  notice;  in  the 
mean  time  the  land  turns  out  to  be  worth  $25,000 ;  what  sort 
of  relief  would  it  be  to  say  to  B,  "  C  must  keep  the  land  and 
pay  you  the  $9000  of  purchase  money  remaining  unpaid?" 

Of  course  B  must  at  once  hand  the  $9000  over  to  A  as 
purchase  money,  or  rather  he  is  not  entitled  to  it  at  all ;  and 
so  he  would  take  nothing  by  his  bill,  and  lose  the  profit  and 
benefit  of  his  bargain,  which  he  was  clearly  entitled  to  as 
against  C,  by  reason  of  his  equity  being  older  than  C's,  and 
which  was  the  only  thing  in  dispute  between  the  parties. 
2  IF.  &  T.  L.  a  *  34,  35,  noie  to  Le  Neve  v.  Le  Neve. 

The  English  rule,  strictly  carried  out,  refused  any  relief  to  a 
bona  fide  purchaser,  unless  he  had  paid  all  his  purchase  money ; 
but,  in  this  country,  he  was  relieved  to  the  extent  of  reim- 
bursement of  what  he  had  paid  in  good  faith  before  notice. 
2  W.&T.L.  a  p.  116 ;  Youst  v.  May-tin,  3  S.  &  R.  423 ; 
Bellas  V.  McCarthy,  10  Watts  13. 
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Beck  V.  Ullrich,  1  Harris  636,  was  an  issue  to  test  the 
validity  of  a  judgment  for  $1500,  recovered  upon  bonds 
given  in  part  payment  of  purchase  money  of  land  which  the 
vendor  held  in  trust  for  himself  and  others  as  tenants  in 
common.  $250  in  cash  had  been  paid  before  notice  of  the 
trust.  The  defence  to  the  judgment  was,  that  the  judgment 
debtor  had  been  notified  of  the  trust  before  payment  of  the 
judgment.  The  court  held  this  a  good  defence,  and  set 
aside  the  judgment ;  and  said  :  "  It  is  true  that  Beck  paid 
$250  to  Uhrich,  who  was  the  apparent  legal  owner ;  and  if  he 
purchased  without  notice  of  the  trust,  he  would  have  an 
interest  in  the  land  to  that  extent,  for  which  he  is  probably 
more  than  compensated  by  the  rents  and  profits."  And  again  : 
"  So  far  as  an  innocent  purchaser  is  concerned,  he  is  protected 
-80  far  as  he  has  paid  his  money." 

Kunhle  v.  Wolfersherger,  6  WaH>^  129;  Beck  v.  Uhrich,  1 
Harris  640 ;  Patterson  v.  Brown,  32  N.  Y.  R.  93 ;  Wells  v. 
Morrow,  38  Ala.  130;  Willard's  Eq.  Jur.  298;  Dow  v. 
Jewell,  18  N.  H.  343,  358  ;  Pickett  v.  Barron,  29  Barb.  508  ; 
3  Barb.  Ch.  451  ;  Warner  v.  Whittaker,6  Mich.  135;  Brown 
V.  Welch,  18  III.  343. 

After  the  $400  had  been  handed  back  by  Boisaubin  to 
Murphy,  and  Avhile  the  latter  retained  it  in  his  possession, 
he  stood  as  if  no  money  had  been  paid.  The  Chancellor's 
view  of  the  transaction  is  erroneous.  The  money  was 
handed  back  as  purchase  money ;  it  was  the  exact  amount 
and  identical  money  paid,  and  the  object  was  to  put  Murphy 
in  staUi  quo. 

If  he  had  refused  to  pay  the  second  time,  Boisaubin  must 
have  sued  him  for  purchase  money,  and  Murphy  could  have 
defended  on  the  ground  that  there  was  a  prior  claim  to  the 
property,  of  which  he  had  notice.  2  W.  &  T.  L.  C,  *54  & 
55,  [ed.  1859,)  p.  152,  and  authorities  cited;  Jones  \\  Stanly, 
2  Eq.  Cas.  Ab.  685 ;  Wigg  v.  Wigg,  1  Atk.  384  ;  Tourville  v. 
Naish,  3  P.  Wms.  307. 

Murphy  having  advised  with  Judge  Dalrimple,  and  talked 
with  Mr.  Little,  and  heard  Boisaubin's  story,  decided  delib- 
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erately,  to  pay  the  money  and  keep  the  property.  "  I  have 
bought  it,  I  said,  and  I  will  keep  it." 

The  wliole  case  shows  that  he  was  willing  to  take  the 
chances ;  and  having  so  decided,  he  put  his  deed  on  record, 
and  told  Boisaul>in  to  come  for  his  money. 

Having  had  actual  and  constructive  notice  of  Haugh wont's 
claim  and  the  suit  brought  thereon,  before  he  paid  his  money, 
and  while  there  was  ample  lociLS  penitentloe,  he  must  be  held 
bound  by  the  result. 

If  he  thought  he  could  make  a  better  defence  than  Bois- 
aubin,  it  was  his  right  and  duty  to  make  himself  a  defend- 
ant to  this  suit,  and  not  doing  so,  he  is  barred.  Finch  v. 
Newnham,  2  Vern.  216;  Landon  v.  Morris,  5  Sim.  247; 
Metcalfe  v.  Pa/vertoft,  2  V.  &  B.  206,  207 ;  2  Story's  Eq. 
Jur.,  §  908,  and  note. 

Haughwout  had  no  notice  of  the  deed  to  Murphy  until 
after  bill  filed.  The  deed  was  not  recorded,  and  no  possession 
was  taken  under  it  until  long  afterwards,  April,  1866  ;  and 
Haughwout  was  not  obliged  to  file  a  supplemental  bill  to 
bring  Murphy  in. 

It  is  the  settled  rule  of  the  court,  that  no  notice  need  be 
taken  by  the  complainants  of  parties  coming  in  pendente  lite 
under  the  defendant. 

The  position  of  the  defendant  is  not  strengthened  by  the 
payment  of  the  $200  mortgage.  It  was  assigned  to  David- 
son as  collateral  to  Boisaubiu's  bond  and  mortgage,  and  the 
payment  enured  to  Boisaubin's  benefit  only.  His  bonded 
debt  was  reduced  so  much  thereby,  and  as  a  consequence,  the 
decree  for  deficiency  against  him  was  reduced.  The  payment 
was  purely  voluntary. 

Haughwout  repaid  to  Davidson  the  whole  sum,  $5800,  with 
interest,  advanced  by  him  to  Geoffrey. 

The  $212  received  by  Davidson's  solicitor  from  Murphy, 
was  paid  to  Davidson  individually ;  did  not  go  into  the  cash 
of  the  partnership,  and  was  entirely  forgotten  by  Davidson 
until  the  check  was  shown  him. 
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The  evidence  shows  that  Mr.  Davidson  made  the  $212  as  a 
profit  on  the  transaction,  as  he  liad  a  perfect  right  to  do. 

The  rules  which  govern  suits  for  s|)ecific  performance  in 
England,  and  require  prompt  action  on  the  part  of  the  com- 
plainant, have  no  application  to  this  case. 

Ml'.  Vanatta,  for  respondent. 

I.  The  appellants  failed  to  show  that  Murphy,  before  he 
paid  his  purchase  money,  had  notice  of  their  alleged  equita- 
ble title. 

The  appellants  base  their  claim  on  an  alleged  prior  con- 
tract between  Amidee  Boisaubin  and  Haughwout,  dated  in 
September,  1863,  (nearly  five  years  before  the  bill  was  filed,) 
of  which,  as  they  say.  Murphy  had  notice  before  he  paid  any- 
thing, and  before  he  received  any  deed.  This  alleged  notice 
is  the  foundation  of  their  suit,  and  without  it  they  have  no 
case  at  all.  The  onus  probandi  is  on  them,  and  they  must 
make  it  out  clearly. 

The  answer  fully  denies  the  notice. 

The  warning  given  to  Mur|)hy  by  his  counsel,  of  the  con- 
tract between  Boisaubin  and  Haughwout,  was  after  Murphy 
had  received  his  deed  and  paid  $400  of  the  purchase  money. 
Moreover,  all  that  was  said  to  him  was  not  enough  to  consti- 
tute notice.     It  was  not  sufficient  to  put  him  upon  inquiry. 

The  sufficiency  of  the  notice  must  always  be  judged  of 
upon  reasonable  consideration  of  all  the  surrounding  circum 
stances.  1  Story's  Eq.  Jur.,  §  400  a.  What  is  sufficient  to 
set  a  lawyer,  or  an  educated,  intelh'gent  business  man  upon 
inquiry,  may  not  amount  to  a  hint  to  an  ignorant,  inexpe- 
rienced laborer.  What  counsel  said  to  Murpiiy  was  calcu- 
lated to  allay  fears  and  suspicions — to  divert  from,  instead  of 
leading  to,  further  inquiry. 

Murphy  api)lied  to  his  counsel  for  advice  in  their  profes- 
sional cliaracters,  because  they  were  counselors-at-law,  and 
because  he  wanted  the  advice  of  such  counselors.  For  this 
reason,  the  evidence  of  both  those  gentleman  as  to  notice  to 
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Murphy,  is  illegal,  and  should  be  excluded  from  considera- 
tion. 2  Sug.  on  Ven.  &  Pur.,  ch.  17,  p.  298 ;  1  Greenl.  Ev., 
§241. 

Not  only  is  the  fact  of  notice  not  proved,  but  it  is  nega- 
tived. 

Boisaubin  handed  back  to  Murphy,  on  the  19th  or  20th 
of  August,  1865,  the  $400,  not  to  rescind  the  sale,  but  as  a 
special  pledge  for  a  special  purpose,  and  as  soon  as  the 
Brittin  mortgage  was  canceled.  Murphy's  right  to  hold  the 
money  ceased. 

II.  Haughwout  (before  he  conveyed  a  portion  of  the  prem- 
ises to  Pomeroy)  ratified  Murphy's  purchase  and  his  deed,  and 
waived  all  exceptions  thereto. 

The  mortgage  which  Murphy  gave  Boisaubin  for  $200, 
included  the  three  lots  in  question,  and  on  its  face  declared 
it  was  to  secure  part  of  the  purchase  money  for  those  lots. 
In  Murphy's  evidence  in  Haughwout's  suit,  given  5th  of 
April,  1866,  he  told  fully  Avhat  that  mortgage  was  for.  That 
mortgage  was  assigned  to  Davidson,  (Haughwout's  partner.) 
It  was  paid  to  Haughwout's  solicitor.  In  substance  and  in 
fact,  Haughwout  was  the  owner  of  the  $200  mortgage,  and 
received  the  money  on  it. 

The  money  Davidson  paid  Geoffrey  for  the  mortgages  was 
really  a  loan  to  Haughwout.  It  was  money  paid  for  his  use, 
and  at  his  request,  and  on  his  guarantee ;  and  when  he  paid 
Davidson  he  was  entitled  to  all  the  mortgages.  Haughwout 
and  Davidson  so  understood  and  so  treated  it. 

That  the  $200  mortgage  was  assigned  as  collateral,  is  imma- 
terial. The  point  is  that  Haughwout,  or  his  agents,  took  the 
money  from  Murphy,  knowing  that  he  paid  it  as  the  balance 
of  the  purchase  money  for  the  land  in  question.  It  does  not 
appear  that  Haugiiwout  did  not  keep  Murphy's  $200.  There 
is  no  pretence  that  he  paid  it  to  Geoffrey  or  Boisaubin. 

After  taking  the  pay  for  the  land,  he  cannot  now  take  back 
the  land  and  keep  it  also.  He  cannot  have  the  purchase 
money  and  the  land,  both. 
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If  the  landlord  evicts  his  tenant,  he  cannot  thereafter  col- 
lect rent.  And  if  the  tenant  holds  over,  and,  while  holding 
over,  the  landlord  receives  rent  for  the  future,  he  cannot  then 
evict  the  tenant.  He  cannot  enjoy  the  land  and  the  rent  too. 
When  he  accepts  the  one,  he  relinquishes  the  other. 

If  Murphy  had  notice  of  the  alleged  equity  of  the  appel- 
lants before  he  paid  the  $400,  the  receipt  of  the  money  for 
the  mortgage  was  a  ratification  of  Murphy's  purchase,  and  a 
waiver  of  all  objections  to  it.  Scott  v.  Gamble,  1  Stockt.  218 ; 
Van  Doren  v.  Robinson,  1  C.  E.  Green  262 ;  Chesterfield  v. 
Janssen,  1  Atk.  301 ;  Beresford  v.  Archbishop  of  Armagh,  13 
Sim.  643 ;  Butler  v.  Haskell,  4  Bess.  709 ;  Campbell  v.  Flem- 
ing, 1  Adol.  &  Ellis  40. 

III.  The  appellants,  by  reason  of  acquiescence  and  laches, 
have  no  right  to  specific  performance. 

See  Van  Doren  v.  Robinson,  1  C.  E.  Green  262 ;  Dorin  v. 
Harvey,  15  Sim.  49. 

The  case  now  before  the  court,  like  Van  Doren  v.  Robin- 
son, is  an  unilateral  contract.  In  all  such  cases  laches  are 
fatal.  Fry  on  Spec.  Per/.,  §  733  ;  Watson  v.  Reed,  1  Tam- 
lyn  381. 

In  short,  whenever  the  acts  or  omissions  of  the  plaintiff 
have  been  such  that  specific  performance  will  be  inequitable, 
the  court  will  refuse  it. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  bill  of  complaint  filed  in  this  cause,  after  setting  out 
the  proceedings  in  the  suit  in  chancery  between  Haughwout 
and  Boisaubin,  charges  that  the  deed  of  conveyance  from 
Boisaubin  to  Murphy,  though  bearing  date  on  the  7th  of 
August,  1865,  was  not  actually  delivered  until  the  5th  day 
of  October  of  that  year,  and  after  the  filing  of  the  bill  of 
complaint  by  Haughwout  against  Boisaubin,  and  after  the 
filing  of  notice  of  the  pendency  of  that  suit  in  the  clerk's 
office  of  the  county  of  Morris.     It  further  charges  that  the 


544       COURT  OF  ERRORS  AND  APPEALS. 

Haughwout  and  Pomeroy  v.  Murphy. 

said  Murphy  had  actual  knowledge  of  the  contract  of  pur- 
chase made  by  Haughwout  with  Boisaubin,  and  of  the  inten- 
tion of  Haughwout  to  commence  suit  for  specific  performance, 
long  before  the  delivery  of  his  deed  and  the  payment  of  any 
part  of  the  consideration  money  therefor ;  and  that  the  de- 
fendant accepted  the  said  conveyance,  and  paid  the  purchase 
money  therefor,  with  actual  knowledge  of  the  existence  of  the 
complainants'  contract,  and  of  the  pendency  of  the  suit  for 
the  specific  performance  thereof. 

The  prayer  of  the  bill  is  that  the  title  of  the  complainants 
to  the  said  three  lots  may  be  ratified  and  established,  and 
declared  to  be  good  and  valid  as  against  the  claim  of  title 
made  to  the  same  by  said  Murphy,  and  be  declared  para- 
mount thereto;  and  that  the  claim  of  title  to  the  said  lots  by 
the  said  Murphy,  under  his  deed  of  conveyance  from  Bois- 
aubiu,  be  declared  invalid  and  of  no  effect  against  the  title  of 
the  complainants,  and  that  the  defendant  may  be  directed  ta 
release  and  convey  to  the  complainants ;  and  that  the  com- 
plainants may  have  such  other  and  further  relief,  &c. 

A  suit  in  chancery,  duly  prosecuted  in  good  faith,  and  fol- 
lowed by  a  decree,  is  constructive  notice  to  every  person  who 
acquires  from  a  defendant,  pendente  lite,  an  interest  in  the 
subject  matter  of  the  litigation,  of  the  legal  and  equitable 
rights  of  the  complainant  as  charged  in  the  bill  and  estab- 
lished by  the  decree. 

This  effect  of  a  successful  litigation  in  subordinating  the 
title  of  a  purchaser  pending  a  litigation,  to  the  rights  of  the 
complainant  as  established  in  the  suit,  is  not  derived  from 
legislation.  It  is  a  doctrine  of  courts  of  equity,  of  ancient 
origin,  and  rests  not  upon  the  principles  of  the  court  with 
regard  to  notice,  but  on  the  ground  that  it  is  necessary  to 
the  administration  of  justice  that  the  decision  of  the  court 
in  a  suit  should  be  binding  not  only  on  the  litigant  parties, 
but  also  upon  those  who  acquire  title  from  them  during  the 
pendency  of  the  suit.  Bellamy  v.  Sabine,  1  DeG.  &  J.  566; 
Metcalfe  v.  Pulvertoft,  2  V.  <&  B.  205 ;  Walden  v.  Bodleys' 
Heirs,   9   How.  ( U.  S.)  49 ;    Murray  v.  Lylburn,  2  Johns. 
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€h.  441.  Such  a  purchaser  need  not  be  made  a  party,  and 
will  be  bound  by  the  decree  which  shall  be  made.  1  Story's 
Eq.,  §  406  ;  Story's  Eq.  PL,  §§  106,  351 ;  Bishop  of  Winches- 
ter V.  Payne,  11  Ves.  196. 

Before  any  statutory  provision  was  made  requiring  notice 
of  the  pendency  of  the  suit  to  be  filed  in  order  to  charge  a 
subsequent  purchaser  from  the  defendant  with  notice  of  the 
litigation,  it  became  the  established  practice  that  subpoena 
served  and  bill  filed  were  necessary  before  the  suit  was  con- 
sidered as  commenced,  so  as  to  make  its  pendency  construc- 
tive notice  to  persons  deriving  title  from  the  parties,  and  to 
give  the  decree  a  conclusive  effect  against  such  persons. 
1  Vern.  318  ;  2  Haddock's  Ch.  Prac.  325 ;  2  Sug.  V.  &  P.; 
Bill  on  Trustees  *511  ;  Hay  den  v.  Bucklin,  9  Paige  bl2', 
Dunn's  Lessee  v.  Games,  1  McLean  321  ;  S.  C,  14  Peters 
322,  333.  An  assignee  who  takes  an  assignment  from  the 
defendant  after  bill  filed,  but  before  subpoena  served,  is  a 
necessary  party.  Powell  v.  Wright,  7  Beav.  444.  By  the 
fifty-seventh  section  of  the  Chancery  Practice  Act,  (the 
provisions  of  which  are  similar  to  the  New  York  act  of 
1834,  and  to  the  English  statute  of  3  <&  4  Vic,  ch.  11,  sec.  7,) 
another  requisite  is  superadded  in  order  that  the  proceedings 
in  the  suit  shall  affect  a  bona  fide  purchaser  or  mortgagee;  a 
written  notice  of  the  pendency  of  the  suit  must  be  filed  in  the 
clerk's  office  of  the  county  in  which  the  lands  to  be  affected  lie. 
Nix.  Dig.  112.*  This  section  is  expressed  in  negative  terms, 
and  has  not  changed  the  former  practice  except  in  prescribing 
that  notice  of  the  lis  pendens  shall  be  filed  before  a  bona  fide 
purchaser  or  mortgagee  shall  be  chargeable  with  notice  of  the 
pendency  of  the  suit,  notwithstanding  the  bill  has  been  filed 
and  the  subpoena  served. 

But  the  defendant  was  not  a  purchaser  pendente  lite.  He 
acquired  title  by  a  deed  which  bears  date  on  the  7th  day  of 
August,  1865,  and  was  acknowledged  on  the  next  day.  The 
defendant  testifies  that  it  was  delivered  on  the  7th  of  August. 
Boisaubin's  testimony  is  that  it  was  delivered  on  the  7th  or 
8th.  From  the  date  of  the  acknowledgment  of  the  mort- 
*  Rev.,  p.  114,  sec.  57 
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age,  it  is  probable  that  it  was  not  finally  delivered  before  the 
19th.  The  proof,  however,  is  full  and  clear  that  it  was  execu- 
ted and  delivered  to  Murphy  before  the  bill  was  filed  in  the 
case  of  Haughwout  v.  Boisaubin.*  The  commencement  of  a 
suit  in  chancery  is  constructive  notice  of  the  pendency  of  such 
suit  only  as  against  persons  wiio  have  acquired  some  title  to  or 
interest  in  the  property  involved  in  the  litigation,  under  the 
defendant,  after  the  suit  is  commenced.  Stuyvesant  v.  Hall, 
2  Barb.  Ch.  151  ;  Hopkins  v.  McLaren,  4  Cow.  667  ;  Parks 
V.  Jackson,  11  Wend.  442  A  person  whose  interest  existed 
at  the  commencement  of  the  suit  is  a  necessary  party,  and  will 
not  be  bound  by  the  proceedings  unless  he  be  made  a  party  to 
the  suit.     Ensworth  v.  Lambert,  4  Johns.  Ch.  605. 

The  complainants'  right  to  relief  on  the  ground  that  the 
defendant  was  a  purchaser  from  Boisaubin  pendente  lite 
having  failed,  it  must  be  considered  whethier,  in  the  other 
aspect  of  the  case,  he  will  be  entitled  to  relief.  In  this  aspect 
the  bill  is  to  be  taken  to  have  been  filed  for  the  execution  of 
the  trust  arising  from  the  prior  contract  between  Haughwout 
and  Boisaubin  for  the  purchase  of  the  lands,  by  the  convey- 
ance to  the  complainant,  by  Murphy,  of  the  legal  title  wliich 
he  acquired  by  his  deed.  In  this  aspect  of  the  case,  the  bill  is 
a  bill  for  specific  performance. 

In  equity,  upon  an  agreement  for  the  sale  of  lands,  the 
contract  is  regarded,  for  most  purposes,  as  if  specifically 
executed.  The  purchaser  becomes  the  equitable  owner  of 
the  lands,  and  the  vendor  of  the  purchase  money.  After 
the  contract,  the  vendor  is  the  trustee  of  the  legal  estate  for 
the  vendee.  Crawford  v.  Bertholf,  Saxlon  460  ;  Hoagland 
V.  Latourette,  1  Green's  Ch.  254  ;  Huffman  v.  Hummer,  2 
C.  E.  Green  264 ;  King  v.  Euckman,  6  C.  E.  Green  599. 
Before  the  contract  is  executed  by  conveyance,  the  lands  are 
devisable  by  the  vendee,  and  descendible  to  his  heirs  as  real 
estate;  and  the  personal  representatives  of  the  vendor  are 
entitled  to  the  purchase  money.  1  Story's  Eq.,  §  789  ;  2 
Ibid.,  §  1213.     If  the  vendor  should  again  sell  the  estate  of 

*2.aE.  Oreen  315. 
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which,  by  reasoa  of  the  first  contract,  he  is  only  seized  in 
trust,  he  will  be  considered  as  selling  it  for  the  benefit  of  the 
person  for  whom,  by  the  first  contract,  he  became  trustee,  and 
therefore  liable  to  account.  2  Spenee's  Eq.  Jur.  310.  Or  the 
second  purchaser,  if  he  have  notice  at  the  time  of  the  purchase 
of  the  previous  contract,  will  be  compelled  to  convey  the 
property  to  the  first  purchaser.  Hoagland  v.  Latourette,  1 
Green's  Ch.  254 ;  Downing  v.  Risley,  2  MeCarier  94.  A  pur- 
chaser from  a  trustee,  with  notice  of  the  trust,  stands  in  the 
place  of  his  vendor,  and  is  as  much  a  trustee  as  he  was.  1  Eq. 
Cas.  Abr.  384;  >Story  v.  Lord  Windsor,  2  Atk.  631.  The 
cestui  que  trust  may  follow  the  trust  property  in  the  hands  of 
the  purchaser,  or  may  resort  to  the  purchase  money  as  a  sub- 
stituted fund.  Murray  v.  Ballou,  1  Johns.  Ch.  566,  581.  It 
is  upon  the  principle  of  the  transmission  by  the  contract  of  an 
actual  equitable  estate,  and  the  impressing  of  a  trust  upon  the 
legal  estate  for  the  benefit  of  the  vendee,  that  the  doctrine  of 
the  specific  performance  of  contracts  for  the  sale  and  convey- 
ance of  lands  mainly  depends. 

The  defendant  insists  that  he  holds  the  lands  discharged  of 
any  trust  in  favor  of  Haughwout  or  the  complainants,  by 
reason  of  his  being  a  bona  fide  purchaser  for  a  valuable  con- 
sideration, without  notice. 

The  proof  is,  that  at  the  time  of  the  delivery  of  the  deed, 
$400  of  the  consideration  money  was  paid,  and  the  balance 
secured  by  mortgage.  Conceding  that  the  |400  was  actually 
paid  before  Murphy  had  notice  of  Haughwout's  claim,  the 
defence  of  a  bona  fide  purchase  is  not  supported.  Before  the 
mortgage  became  due,  Murphy  had  actual  notice  of  the  exist- 
ence and  nature  of  Haughwout's  claim. 

The  defence  of  a  bona  fide  purchase  may  be  made  by  plea, 
in  bar  of  discovery  and  relief,  or  by  answer,  in  bar  of  relief 
only.  If  made  by  plea,  the  [)ayment  of  the  whole  of  the 
consideration  money  must  be  averred.  An  averment  that 
part  was  paid  and  the  balance  secured  by  mortgage,  will  not 
be  sufficient.    Wood  v.  Mann,  1  Sumner  506.     Proof  of  the 
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payment  of  the  whole  purchase  money  is  essential  to  the 
defence,  whether  it  be  made  by  plea  or  answer.  Jewett  v. 
Palmer,  7  Johns.  Ch.  65;  Malony  v.  Keman,  2  Drury  & 
Warren  31 ;  Losey  v.  Simpson,  3  Stockt.  246.  Notice 
before  actual  payment  of  all  the  purchase  money,  although 
it  be  secured  and  the  conveyance  executed,  or  before  the 
execution  of  the  conveyance,  notwithstanding  tlie  money  is 
paid,  is  equivalent  to  notice  before  the  contract.  2  Sug. 
V.  <fc  P.  533  (1037);  Hill  on  Trustees  165.  If  the  de- 
fendant has  paid  part  only,  he  will  be  protected  pro  tanto 
only.     1  Story's  Eq.,  §  64  c, ;  Story's  Eq.  PL,  §  604  a. 

What  the  measure  of  relief  shall  be  in  cases  where  the  deed 
has  been  executed  and  delivered  and  part  of  the  purchase 
money  paid  before  notice  of  the  previous  contract  to  sell  to 
anotlier,  was  elaborately  discussed  by  the  counsel  of  the  ap- 
pellants. The  Chancellor  held,  upon  the  authority  of  Flagg 
V.  Mann,  2  Sumner  487,  that  a  contract  of  purchase,  executed 
by  delivery  of  the  deed  and  payment  of  part  of  the  purchase 
money  without  notice  of  the  previous  contract,  gave  the  pur- 
chaser a  right  to  hold  the  land,  and  that  the  equity  of  the 
j)erson  with  whom  the  previous  contract  was  made,  was  merely 
to  have  the  unpaid  purchase  money. 

The  law  of  the  English  courts  is,  that  until  the  defence  of 
a  bona  fide  purchase  is  perfected  by  the  delivery  of  the  deed 
of  conveyance,  and  the  payment  of  the  entire  consideration 
money,  such  purchaser  is  without  any  protection  as  against 
the  estate  of  the  equitable  owner  under  a  prior  contract,  even 
though  he  contracted  to  purchase,  and  accepted  his  deed  and 
paid  part  of  the  purchase  money  in  good  faith ;  his  only 
remedy  being  against  his  vendor  to  recover  back  what  he 
has  paid  on  a  consideration  which  has  failed.  In  some  of 
the  American  courts  this  doctrine  has  been  qualified  to  the 
extent  of  enforcing  specific  performance  of  the  prior  contract, 
on  condition  that  the  purchaser  shall  be  indemnified  for  the 
purcliase  money  paid,  and  also  for  permanent  improvements 
put  upon  the  property  before  notice,  on  the  principle  that  he 
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who  asks  equity  must  do  equity.  The  cases  are  collected  in 
2  Lead.  Qis.  in  Eq.  1  ;  notes  to  Basset  v.  Nosworthy. 

The  doctrine  of  the  English  courts  is  necessary  to  give 
effect  to  the  principle  that  in  equity,  immediately  on  the  con- 
tract to  purchase,  an  equitable  estate  arises  in  the  vendee,  the 
legal  estate  remaining  in  the  vendor  for  his  benefit.  Qualified 
by  the  obligation  to  make  compensation  to  any  subsequent 
bona  fide  purchaser,  who  has  paid  part  only  of  the  considera- 
tion money,  for  all  disbursements  made  before  notice,  the  rule 
is  every  way  consonant  with  correct  principles.  Such  indem- 
nity is  protection  pro  tanto. 

But  whatever  the  nature  of  the  relief  may  be  in  cases 
where  the  naked  question  of  the  acceptance  of  a  deed  and 
payment  of  part  of  the  consideration  before  notice  is  pre- 
sented, the  relief  indicated  by  the  Chancellor  is  the  only 
relief  the  complainants  are  entitled  to  under  the  circum- 
stances of  this  case.  'Ihe  rule  of  law  which  deprives  a  sub- 
sequent purchaser  who  has  contracted  for  and  accepted  a  con- 
veyance, and  paid  part  of  the  purchase  money  in  good  faith, 
•of  the  fruits  of  his  purchase  without  iudemnity,  is  exceedingly 
harsh,  and  often  oppressive  in  its  application.  Mitigated  by 
the  obligation  to  make  indemnity  for  payments  and  expendi- 
tures before  actual  notice,  its  operation  is  nevertheless  fre- 
quently inequitable.  A  party  who  asks  the  enforcement  of  a 
rule  of  this  nature  against  another  who  is  innocent  of  actual 
fraud,  must  seek  his  remedy  promptly.  He  may  lose  his 
right  to  specific  relief  against  the  lands  by  laches,  and  be 
remitted  to  the  unpaid  purchase  money  as  the  only  relief 
whicii  will  be  equitable.  In  cases  where  the  prayer  is  for  the 
specific  performance  of  a  contract  between  the  immediate 
parties  to  the  suit,  delay  in  filing  the  bill  is  often  of  itself  a 
bar  to  relief.     Merritt  v.  Brown,  6  C.  E.  Green  401. 

The  agreement  between  Haughwout  and  Boisaubin  was 
made  on  the  24th  of  September,  1863.  In  February,  1864, 
Haughwout  gave  Boisaubin  notice  of  his  election  to  take  the 
property  under  the  agreement.  After  this  notice  was  given, 
Boisaubin  laid  the  property  out  in  lots  and  publicly  offered 
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them  for  sale.  Murphy's  deed  for  the  three  lots  of  which  he 
became  the  purchaser,  was  executed  and  delivered  in  August, 

1865.  The  bill  in  the  suit  of  Haughwout  v.  Boisaubin,  was 
filed  the  last  day  in  the  same  month.  The  solicitor  who 
appeared  for  Haughwout  in  that  suit,  had  notice  of  the 
existence  of  Murphy's  deed  within  a  few  days  after  his  bill 
was  filed.  Boisaubin,  in  his  answer,  which  was  filed  on 
the  3d  of  November,  1865,  specifically  sets  out  the  fact  of 
the  conveyance  to  Murphy  and  the  circumstances  connected 
therewith.  Murphy  was  himself  examined  as  a  witness  on 
the  5th  of  April,  1866,  and  testified  in  relation  to  the  con- 
veyance to  him.  Haughwout  must  be  charged  with  notice 
as  early  a;,  April,  1866,  that  Murphy  intended  to  assert  his 
right  to  the  land.  The  bill  in  this  case  was  not  filed  until 
the  4th  of  April,  1868.  After  this  long  delay  it  would  be 
inequitable  to  enforce  specific  performance  against  the  defend- 
ant. The  fact  that  there  were  delays  in  the  prosecution  of 
that  suit  to  final  decree,  which  were  unavoidable,  ought  not 
to  prejudice  Murphy.  He  should  have  been  made  a  party  to 
that  suit. 

Besides  that,  the  bond  and  mortgage  which  were  given  by 
Murphy  to  Boisaubin  for  the  unpaid  purchase  money,  were 
assigned  by  Boisaubin  to  one  Geoffrey,  on  the  16th  of  April, 

1866,  and  by  Geoffrey  further  assigned  to  William  Davidson, 
on  the  2d  of  July  of  the  same  year,  and  notice  of  such  assign- 
ment given  to  Murphy  by  the  solicitor  of  Davidson.  The 
money  due  on  the  mortgage  was  paid  at  its  maturity  by 
Murphy  to  Davidson's  solicitor.  That  Davidson,  in  the 
transaction,  was  acting  for  Haughwout,  and  that  the  money 
wherewith  this  assignment  was  procured  was  paid  by 
Haughwout,  and  that  the  proceeds  when  collected  were 
realized  by  him,  are  indisputable. 

That  the  assignment  was  made  by  Geoffrey  to  Davidson,  as 
collateral  security,  will  not  affect  the  case.  When  Murphy 
received  notice  of  the  prior  equitable  title  of  Haughwout,  he 
was  entitled  to  have  the  security  he  had  given  for  the 
unpaid   purchase    money    surrendered.      Tourville    v.   Naishy 
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3  P.  Wms.  307.  The  subsequent  assignments  were  taken 
and  the  money  received,  with  full  notice  of  all  the  circum- 
stances. The  money  received  on  the  mortgage,  Haughwout 
still  retains.  It  is  no  answer  to  say  that  in  decreeing  spe- 
cific performance  Murphy  may  have  the  money  refunded 
to  him.  Haughwout  might  have  insisted  upon  having  the 
land  itself,  or  at  his  option,  pursued  the  proceeds  of  the  sale. 
He  cannot  have  both.  By  accepting  a  security  given  for 
the  purchase  money,  he  is  deemed  to  have  affirmed  the  sale 
so  far  as  respects  the  purchaser.  Murray  v.  Lylburn,  2 
Johns.  Ch.  441;  2  Story's  Eq.,  §  1262;  Scott  v.  Gamble,  1 
Stockt.  218. 

The  complainants  are  not  entitled  to  relief.     The  decree 
of  the  Chancellor  is  affirmed,  with  costs. 

The  whole  court  concurred. 


King,  appellant,  and  RuCKMAN,  respondent.* 

1.  After  a  cause  has  been  heard  upon  the  merits,  the  judgment  properly 
entered,  and  the  papers  remitted  to  the  court  bek)w,  the  Court  of  Error* 
has  no  further  jurisdiction  with  respect  to  the  case. 

2.  A  judgment  entered  by  mistake  may  be  amended,  or  if  procured  by 
fraud,  may  at  any  time  be  set  aside. 

3.  This  court  may  order  a  re-argument  while  a  cause  is  still  pending, 
and  before  the  papers  have  been  remitted. 

Quaere.  Whether  motion  for  a  re-argument  will  in  any  case  be  enter- 
tained unless  it  proceed  from  some  member  of  the  court  who  concurred  ia 
the  judgment. 

This  cause  was  argued  and  decided  on  the  merits  at  the 
last  term.  The  decree  of  the  Chancellor  was  reversed.  The 
jndgraent  of  this  court  was  duly  entered  on  the  minutes, 
with  the  usual  order  to  remit,  &c.  This  judgment,  together 
with  the  pleadings,  exhibits,  and  other  papers,  were  sent  to 
and  duly  filed  in  the  Court  of  Chancery. 

*  Cited  in  Chssedy  v.  Bigelow,  12  C.  E.  Gr.  505. 
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At  this  term  of  this  court  a  motion  to  re-hear  the  case 
was  made,  founded  on  a  petition  which  counsel  oflfered  to 
read. 

Mr.  Woodruff  and  Mr.  Dixon,  for  motion. 
Mr.  W.  L.  Dayton  and  Mr.  C.  Parker,  contra. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  question  is  whether  the  present  motion  ought  to  be 
heard.  The  case  has  been  entertained  by  this  court  upon 
its  merits,  judgment  entered,  and  the  papers  and  proceedings 
remitted.  It  is  not  pretended  that  the  judgment  has  been 
taken  through  deception  or  mistake,  but  it  is  insisted  that 
this  court  can,  at  this  stage  of  the  proceedings,  vacate  its 
own  judgment,  recall  the  record  from  the  inferior  court,  and 
review  the  case  on  the  merits.  I  can  find  no  autliority  for 
such  a  course  of  practice.  It  is  opposed  to  the  policy  of  the 
law  as  well  as  to  the  settled  practice  of  appellate  courts.  I 
cannot  find  that  six-h  an  irregularity  is  apparent  anywhere 
■on  the  minutes  of  this  court.  It  is  clear  that  it  is  a  depar- 
ture from  the  admitted  procedure  in  the  House  of  Lords.  It 
is  true,  as  appears  from  Lord  Hale's  Jur.  H.  L.  124,  that  in 
that  tribunal,  in  the  time  of  Richard  II,  a  right  of  reviewing 
its  own  decisions,  by  a  process  which  was  called  a  writ  of 
petition  of  error,  did  exist;  and  that,  until  about  the  close 
of  the  seventeenth  century,  upon  appeals  from  chancery, 
re-hearings  were  granted.  But  since  that  time  it  does  not 
appear  that  a  re-hearing  upon  the  merits  has  ever  been  per- 
mitted before  that  court.  In  Sidney  on  Appeals,  p.  32,  it  is 
said  :  "  When  the  minutes  of  an  order  have  been  read  at  the 
table  of  the  House  of  Lords,  it  is  considered  as  final  and 
unalterable,  even  upon  appeals  from  chancery."  In  some 
cases,  however,  mere  formal  defects  have  been  removed,  and 
•clauses  added,  so  as  to  carry  out  the  views  of  the  court. 
Such   course  was  taken  in  McGavin  v.  Stewart,  4  Wilson  & 
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Shaw  184,  in  which  the  judgment  had  directed  the  parties 
to  be  sworn  in  the  court  below;  and  afterwards,  it  being 
shown  to  the  court  that  some  of  the  parties  were  dead,  the 
House,  at  a  subsequent  term,  ordered  the  direction  as  to  the 
examination  of  the  parties  as  witnesses  to  be  struck  out  of 
its  judgment.  A  similar  principle  was  acted  on  in  Tommey 
V.  White,  4  H.  L.  Cas.  333,  the  court  at  a  subsequent  term 
revoking  its  final  decree  on  the  ground  that  such  decree  had 
been  procured  by  deception.  In  the  practice  of  this  court, 
therefore,  it  seems  clear  that  an  error  in  a  decree  or  judg- 
ment, occurring  from  fraud  or  mistake,  will  be  rectified ;  and 
it  is  also  equally  clear  that  a  final  judgment  will  not  be 
re-heard  upon  the  merits.  Upon  this  point  the  language  of 
the  judges  in  the  case  just  cited  of  Tommey  v.  White  is 
very  explicit.  The  Lord  Chancellor  said :  "  Several  authori- 
ties were  referred  to  in  which  it  had  been  stated  by  Lord 
Eldon  and  other  learned  judges,  that  a  case  once  decided 
here  between  A  and  B  is,  as  against  A  and  B,  conclusively 
and  forever  decided,  and  that  nothing  but  an  act  of  Parlia- 
ment can  afterwards  alter  the  decision.  I  think  that  is  so." 
And  in  this  same  case,  when  it  was  first  before  the  court  (3 
H.  L.  Cas.  69),  Lords  Truro  and  Brougham  used  language 
of  similar  import.  The  same  rule  of  practice,  subject  to  the 
qualifications  above  expressed,  has  been  repeatedly  sanctioned 
and  enforced  in  the  courts  of  New  York  and  in  the  courts  of 
the  United  States.  The  People  v.  The  Mayor,  &ii.,  25  Wend. 
252;  Legg  v.  Overbagh,  4  Wend.  188;  Delaplaine  v.  BergeUj 
7  Hill  591  ;  Hosach  v.  Rogers,  7  Paige  108. 

In  Martin  v.  Hunter'' s  Lessee,  1  Wheat.  355,  the  language 
of  Judge  Story  is  as  follows,  viz. :  "  A  final  judgment  of  this 
court  is  supposed  to  be  conclusive  upon  the  rights  which  it 
decides,  and  no  statute  has  provided  any  process  by  which 
this  court  can  revise  its  own  judgments."  See  also  Southard 
V.  Russell,  16  How.  571 ;  The  Palmyra,  12  Wheat.  11. 

These  cases  show  plainly  what  the  usual  rule  of  practice 
is  in  courts  proceeding  by  force  of  an  appellate  jurisdiction; 
ind  I  think,  also,  it  is  the  usual  course  in  this  court.     After 
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fiual  judgment  pronounced  and  entered,  and  a  sending  down 
of  the  record,  there  is  no  known  instance  of  this  court's  again 
taking  cognizance  over  the  case.  I  have  no  doubt  that  this 
court  has  the  power  at  any  time  to  amend  its  judgment,  if  it 
is  erroneous  by  reason  of  the  mis-entry  of  the  clerk,  or  by 
reason  of  any  other  mistake;  or  that  such  judgment  may  be 
set  aside  and  treated  as  a  nullity,  if  it  has  been  procured  by 
fraud,  or  is  the  result  of  misapprehension.  But  I  also 
think  that  when  such  judgment  has  been  rendered  after  a 
hearing  upon  the  merits,  and  has  been  entered  on  the  minutes 
in  accordance  with  the  views  of  the  court,  and  the  record  has 
been  regularly  remitted  to  the  inferior  court,  this  court  has  no 
further  jurisdiction  in  the  case. 

It  should  be  understood  that  the  foregoing  remarks  have 
no  application  to  the  power  of  this  court  to  order,  at  its 
pleasure,  a  re-argument  of  any  case  which  may  be  pending 
before  it.  This  prerogative  exists,  it  is  presumed,  until  the 
record  is  actually  remitted  to  the  court  below.  Two  instances, 
which  occurred  within  the  last  few  years,  are  remembered  in 
which  this  authority  was  exercised.  It  is  obviously  a  power 
which  should  be  very  sparingly  used,  and  perhaps  in  no  case 
unless  upon  the  motion  of  the  court.  This  court  has  never, 
so  far  as  I  am  aware,  decided  that  it  is  competent  for  counsel 
to  move  for  a  re-argument.  The  point  was  not  raised  or 
decided  in  either  of  the  cases  just  referred  to.  In  the 
Supreme  Court  of  the  United  States,  it  is  the  settled  practice 
that  a  re-argument  will  not  be  heard  unless  some  member  of 
the  court  who  concurred  in  the  judgment  desires  it,  and  it 
will  be  then  ordered  without  waiting  for  the  application  of 
counsel.  Brown  v.  Aspden's  Adm'rs,  14  How.  25.  Whether 
the  same  rule  should  not  be  adopted  by  this  court  will  be  a 
proper  subject  for  consideration  when  the  point  shall  arise. 

In  the  present  case,  the  motion  to  re-hear  the  case  upon  the 
merits  must  be  refused  on  the  grounds  already  stated. 

The  whole  court  concurred. 
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Vanderveer's  Administrator,  appellant,  and   Holcomb 
and  wife,  respondents.* 

1.  Where  a  defendant  answers  by  favor  of  the  court,  he  must  be  restricted 
to  an  equitable  answer;  where  he  has  a  right  to  answer,  such  limitation 
cannot  be  imposed. 

2.  Where  husband  and  wife  are  properly  made  defendants  to  a  bill,  the 
complainant  is  entitled  to  a  joint  answer,  and  a  separate  answer  may  be 
BDppressed. 

3.  When  the  complainant  is  entitled  to  an  equitable  answer,  he  may 
appeal  if  the  defendant  is  permitted  to  set  up  usury  without  offering  to  pay 
the  sum  actually  due. 

The  complainant  filed  his  bill  for  the  foreclosure  of  a  mort- 
gage against  Holcomb  and  wife,  who  were  non-residents.  The 
usual  order  was  taken  requiring  the  defendants  to  plead, 
answer,  or  demur  on  or  before  August  26th,  1869. 

August  26th,  1869,  Holcomb  alone  filed  a  demurrer,  which 
was  overruled  by  an  order  made  May  31st,  1870,  directing 
the  defendants  to  answer  in  forty  days,  and  that  on  failure  to 
answer,  the  bill  be  taken  as  confessed.  The  time  to  answer 
under  this  order  expired  July  10th,  1870. 

On  the  23d  of  June,  1870,  Holcomb,  without  appearing 
for  his  wife,  or  in  any  way  answering  for  her,  filed  his  sep- 
arate answer. 

October  3d,  1870,  the  Chancellor  made  an  order  suppress- 
ing Holcomb's  answer  as  irregular,  and  directing  it  to  be 
stricken  from  the  files,  and  giving  him  leave  to  answer  in 
thirty  days,  setting  up  only  an  equitable  defence. 

October  28th,  1870,  on  application  of  the  defendants'  coun- 
sel, the  Chancellor  made  a  further  order  modifying  the 
order  of  October  3d,  1870,  by  striking  out  of  that  order  the 
following  clause :  "  And  it  is  further  ordered  that  the  said 
defendants,  Charles  P.  Holcomb  and  Sarah  Holcomb,  his 
wife,  have  leave  to  file  an  answer  to  complainant's  bill,  which 
shall  set    up  an  equitable  defence    only,  within  thirty  days 

*  Cited  in  Stevens'  Eo^r  v.  Stevens'  E^r,  9  C.  E.  Or.  577;  Boynton  v. 
Sandford's  E^x,  1  Stew.  187  . 
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from  tlie  date  of  this  order ;"  and  directing  that  said  defend- 
ants have  leave  to  file  an  answer  within  thirty  days  from  the 
28th  day  of  October. 

The  complainant  has  appealed  from  this  last  order. 

Mr.  Random,  for  appellant. 

Mr.  J.  R.  Emery,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel,  J. 

When  a  defendant  fails  to  answer  the  complainant's  bill 
within  the  prescribed  time,  and  is  compelled  to  appeal  to 
the  favor  of  the  court  for  leave  to  file  his  answer,  he  will  be 
restricted  to  an  equitable  defence,  and  will  not  be  permitted 
to  set  up  usury;  but  where  he  has  a  right  to  answer,  no 
such  limitation  can  be  imposed.  Collard  v.  Smith,  2  Beasley 
43 ;  Remer  v.  Shaio,  4  Halst.  Ch.  355 ;  Campion  v.  Kille,  2* 
McCarter  476. 

In  Marsh  v.  Lasher,  2  Beas.  253,  in  which  application  was 
made  to  open  a  decree.  Chancellor  Green  says:  "The  only 
defence  disclosed  by  the  evidence  is  an  allegation  that  the 
mortgage  is  founded  on  a  usurious  contract.  The  decided 
objection  to  this  ground  of  relief  is  that  usury  is  not  regarded 
as  an  equitable  defence,  and  that  where  a  defendant  is  asking 
as  a  matter  of  favor  to  be  permitted  to  defend  on  the  ground 
of  usury,  neither  a  court  of  law  or  of  equity  will  grant  the 
favor.  It  is  too  late  to  discuss  the  reason  or  policy  of  the 
rule.  It  is  as  well  settled  as  any  rule  of  practice  can  be,  and 
there  is  no  good  reason  to  disturb  it." 

The  same  rule  was  adopted  in  New  York  in  the  case  of 
The  Fulton  Bank  v.  Beach,  1  Paige  432 ;  aS^.  C,  on  ap- 
peal, 3  Wend.  573.  In  this  case  the  defendants  asked 
leave  to  amend,  with  the  avowed  object  of  getting  rid  of  the 
payment  of  moneys  actually  loaned,  as  well  as  of  the  usurious 
excess.     Chancellor  Walworth  held  "  that   the  granting  of 
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sucli  an  application  would  not  be  the  exercise  of  a  sound  legal 
discretion,  as  it  would  be  a  violation  of  the  settled  principles 
of  tlie  court." 

In  Allen  v.  Mapes,  reported  in  20  Wend.  633,  this  rule 
was  adopted  in  a  very  limited  form.  In  that  case  the  defend- 
ant, upon  satisfactorily  excusing  his  delay,  was  permitted  to 
open  an  inquest  taken  at  the  circuit,  and  interpose  the  defence 
of  usury.  Justice  Bronson,  in  his  opinion,  says  :  "  If  we 
impose  a  condition  requiring  the  defence  of  usury  to  be  aban- 
doned, we  must  in  effect  say  that  any  accident  by  which  the 
plaintiff  obtains  a  regular  default,  will  always  exclude  tliis 
defence.  I  cannot  go  so  far.  Whatever  we  may  think  of  the 
policy  of  the  statute  against  usury,  it  is  our  dutv  to  enforce 
It  so  long  as  it  remains  on  our  statute  book.  The  nature  of 
the  defence  should  never  be  taken  into  consideration  in 
^ranting  applications  of  this  kind,  except  in  very  special  cir- 
cumstances." 

Without  discussing  the  question  whether  the  rule  that  he 
who  seeks  a  favor  from  the  court  must  offer  to  do  equity, 
will  be  as  inflexibly  applied  at  law  as  in  equity,  or  whether 
for  a  refusal  to  apply  the  rule  any  remedy  exists  at  law,  it 
IS  manifest  that  the  views  of  Justice  Bronson  are  not  con- 
sistent with  the  principle  upon  which  the  unconscionable 
defence  is  excluded,  and  they  have  not  been  regarded  as 
authority  for  subsequent  cases.  National  Ins.  Co.  v.  Sachett, 
11  Paige  660 ;  Watt  v.  Watt,  2  Barb.  Ch.  371  ;  Quinci/  v. 
Foot,  1  Ibid.  496. 

The  plea  of  usury,  when  iuterposed  in  season,  is  not  available 
because  it  is  equitable,  but  because  it  is  the  strict  legal  right 
of  the  defendant  to  set  it  up,  and  he  cannot  be  hindered.  The 
inequity  is  inhereut  in  the  nature  of  the  defence  itself,  and 
does  not  depend  upon  the  time  at  which  it  is  raised. 

It  is  none  the  less  unconscionable  to  refuse  payment  of  the 
nioney  actually  received  when  tlie  borrower  appeals  to  the 
statutory  bar  in  strict  time,  than  when  he  can  do  so  only  by 
indulgence  of  the  court.  If,  by  circumstances  beyond  his 
control,  he  fails  to  file  his  answer  in  time,  he  simply  loses  the 

Vol.  vn.  2  ar 
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opportunity  to  do  an  inequitable  act.  No  circumstances  can 
make  it  equitable  for  the  borrower  who  has  received  one 
thousand  dollars  upon  an  usurious  agreement,  to  keej)  tlie 
lender's  money  without  l)aying  him  a  farthing  for  it.  When 
he  asks  the  aid  of  the  statute  as  a  right,  his  defence  prevails 
because  it  is  his  right,  and  not  because  it  is  equitable. 

The  rule  that  he  who  sets  up  usury  by  the  favor  of  the 
court  must  offer  to  pay  the  sum  actually  due,  has  been  rigidly 
adhered  to  in  this  state,  and  no  case  is  known  in  our  equity 
practice  where  its  apj)lication  has  been  controlled  by  the  cir- 
cumstances attending  the  defendant's  default,  or  where  the 
rule  has  been  relaxed  because  such  default  could  be  satisfac- 
torily excused.  The  rule  was  carried  to  the  same  extent  in 
New  York,  in  Wager  v.  Stickle,  3  Paige  406,  where  the 
defendant's  default  was  satisfactorily  exj)lained.  It  is  a 
settled  rule,  which  the  complainant  in  this  case  has  a  riglit  to 
appeal  to  if  the  defendants  cannot  file  their  answer  without 
the  favor  of  the  court.  It  is  not  a  matter  which  lies  within 
the  arbitrary  discretion  of  the  court,  but  is  governed  by  a 
well  defined  and  clearly  settled  principle. 

Where  husband  and  wife  are  properly  made  defendants  to 
a  bill,  the  husband  cannot  answer  alone ;  the  complainant  is 
entitled  not  only  to  a  joint  answer,  but  also  to  the  oath  of 
each  ;  and  the  answer  of  the  husband  alone  is  irregular,  and 
will  be  suppressed.  Collard  v.  Smith,  2  Beasley  43  ;  Bobbins 
v.  Abrahams,  1  Hoist.  Ch.  16;  Perrine  v.  Swaine,  1  Johns. 
Ch.  24;   Gee  v.  Cottle,  3  31.  &  Cr.  180. 

The  separate  answer  of  the  husband  having  been  suppressed, 
he  was  in  the  position  of  a  defendant  who  had  filed  no  answer 
at  all,  and  the  complainant  was  strictly  entitled  to  his  decree 
pro  confesso. 

The  case  wholly  differs  from  that  of  an  insufficient  answer. 
An  insufficient  answer  cannot  be  suppressed  and  a  decree 
pro  confesso  entered.  If  the  defendant's  answer  is  adjudged 
insufficient,  he  shall  file  a  second  answer  in  thirty  days. 
Nix.  Dig.  110,  pL  31.*     This  is  the  defendant's  right;  and, 


*  Eev.,  p.  no,  sec.  36. 
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therefore,  in  such  second  answer  terms  cannot  be  imposed 
upon  him. 

The  order  suppressing  the  answer  of  Holcomb  was  regu- 
larly entered,  and  put  the  defendants  in  default ;  they  had  no 
strict  right  after  that  to  their  answer. 

If  the  court  below  shall  refuse  to  hold  them  to  an  equitable 
answer,  such  refusal  could  not  be  classed  among  non-appeal- 
able matters,  lying  wholly  in  discretion.  The  mere  fact  that 
a  matter  lies  in  discretion  does  not  necessarily  exclude  an 
appeal.  Where,  as  in  this  case,  the  discretion  of  the  Chan- 
cellor is  controlled  and  governed  by  a  fixed  and  determined 
rule,  the  failure  to  apply  which  would  substantially  affect  the 
legal  and  equitable  rights  of  the  complainant,  an  appeal  would 
lie.  Camden  &  Amhoy  R.  R.  Co.  v.  Stewart,  6  C.  E.  Green 
485  ;  Rowley  v.  Van  Benthuysen,  16  Wend.  378. 

The  conclusion  that  the  defendants  must  be  restricted  to  an 
equitable  defence,  and  that  they  cannot  insist  upon  the  plea 
of  usury  without  offering  to  pay  the  sum  actually  due,  with 
legal  interest,  does  not  dispose  of  this  case.  The  order  brought 
up  for  review  is  not  appealable  unless  the  cora()lainant  is  ag- 
grieved by  it. 

As  the  order  now  stands,  the  defendants  had  leave  given 
them  to  file  their  answer  in  thirty  days.  The  Chancellor's 
reasons  for  striking  out  the  clause  in  the  order  of  October 
the  3d,  are  not  certified  to  this  court,  and  we  cannot  say  that 
the  Chancellor  thereby  intended  to  allow  the  defence  of  usury 
to  be  introduced  if  the  defendants  did  not  offer  to  pay  the 
sum  actually  due.  This  court  will  presume  that,  under  this 
general  order,  the  defendants  will  be  held  to  a  strictly  equit- 
able defence. 

The  complainant  is  not  aggrieved   by  the  order  appealed 
from ;  he  will  not  be  aggrieved  in  the  premises  until  the  de- 
fendants set  up  an  unconscionable  defence,  and  the  Chancel 
lor  siiall  refuse  to  strike  it  out. 

The  complainant's  mortgage  was  executed  prior  to  April, 
1864.  Whether  the  rule  which  governs  this  case  will  be 
4ipplicable  to  usurious  contracts  made  since  the  act  of  April 
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12th,  1864,  took  effect,  must  be  determined  when  the  ques- 
tion arises. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs, 
for  the  reason  that  it  does  not  appear  that  the  defendants 
under  the  order  as  it  stands  will  be  permitted  to  set  up  an 
inequitable   defence,  and    therefore   the   complainant    is  not 

aggrieved  by  it. 

The  whole  court  concurred. 


Bent   and   others,  appellants,   and   Smith  and   others,  re- 
spondents. 

1.  On  proof  that  a  declaration  of  trust  of  real  estate  had  been  signed 
according  to  the  statute  of  frauds,  but  was  lost,  the  trust  will  be  established. 

2.  The  answer  denied  the  fact  of  the  trust  and  the  written  declaration  as 
alleged  in  the  bill.  Held,  that  two  witnesses  are  not  necessary  to  overcome 
the  positive  and  direct  response  of  the  defendant  under  oath  in  his  answer, 
but  that  it  may  be  overcome  and  a  decree  made,  either  upon  the  strength 
of  two  witnesses,  or  one  alone  with  corroborative  circumstances  giving  a 
turn  to  the  balance,  or  a  preponderance  of  proof  in  favor  of  the  complain- 
ant, and  thereby  producing  conviction  to  the  mind. 

3.  Relief  will  not  be  denied  by  reason  of  laches  in  filing  the  bill  to 
establish  the  trust,  if  the  delay  is  satisfactorily  explained. 


The  opinion  of  the  Chancellor  is  reported  in  5  C.  E.  Green 
199. 

Mr.  Gilchrist,  Attorney-General  (with  whom  was  Mr. 
Browning),  for  appellants. 

I.  The  existence  of  the  declaration  of  trust  is  sufficiently 
proved,  though  only  one  witness  testifies  to  being  present  at 
its  execution. 

The  rule  that  the  direct  responsive  answer  of  a  defendant 
as  to  a  fact  within  his  own  knowledge,  must  prevail  unless 
overcome  by  more  evidence  than  the  oath  of  one  witness, 
was  misapplied  by  the  court  below.     Its  application  is  always 
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difficult.     1  Hoff.  Ch.  188.     The  rule  has  many  exceptions. 
Eobi)ison  v.  Hardin,  26  Georgia  344. 

"  More  evidence"  in  the  sense  of  the  rule  does  not  mean 
another  witness ;  one  witness  with  corroborating  circumstances 
is  enough  to  overcome  the  answer. 

"  The  reason  of  the  rule  is  that  there  being  a  single  deposi- 
tion only  against  the  oath  of  the  defendant  in  his  answer,  the 
denial  of  facts  by  the  answer  is  equally  strong  with  the  af- 
firmation of  them  by  the  deposition.  Where,  therefore,  there 
are  any  corroborating  circumstances  in  favor  of  the  plaintiff's 
case,  which  give  a  preponderance  in  his  favor,  the  court  de- 
part from  the  rule."  2  DanieWs  Ch.  Pr.  [2>d  Am.  ed.)  843, 
and  many  cases  there  cited ;  1  Greenl.  on  Ev.,  §  260  ;  Gres- 
ley's  Eq.  Ev.  introduction,  p.  4,  note  f,  and  p.  156;  1  Phil. 
Ev.  (Cowen  &  Hill's  ed.)  154,  155,  and  notes;  Sturte- 
vant  V.  Waterbury,  1  Edw.  Ch.  444;  9  Cranch  160;  5 
Peters  111. 

The  answer  that  denies  may  contain  the  circumstances  to 
corroborate  the  plaintiff's  proof,  so  as  to  overcome  itself  when 
taken  in  connection  with  the  proof.  Pierson  v.  Catlin,  3  Vt. 
272;  Maw^y  v.  Lewis,  10  Yerger  115;  2  Daniell's  Ch.  Pr. 
843. 

It  has  been  laid  down  in  numerous  cases,  that  circumstances 
alone  in  the  absence  of  a  positive  witness,  may  be  sufficient  to 
overcome  the  denial  even  of  a  person  who  answers  on  his  own 
knowledge.  Long  v.  White,  5  J.  J.  Marsh.  238;  1  Hoff. 
Ch.  189, 190;  9  Cranch  153,  156, 160;  Robinson  v.  Hardin, 
26  Georgia  344 ;   Gould  v.  Williamson,  21  Maine  276. 

Slight  circumstances  are  enough  to  support  a  single  witness 
against  a  denial  in  the  answer.  Gresley's  Eq.  Ev.,  p.  4,  note 
/,  and  cases  cited,  and  p.  156;  Sturtevant  v.  Waterbury,  1 
Edw.  Ch.  443,  444. 

In  the  case  in  liand,  the  answer  itself  affords  a  corrobora- 
tion of  the  witness.  Though  the  defendant  denies  the  exe- 
cution of  the  declaration  of  trust,  yet  he  admits  that  one  of 
Bent's  objects  in  making  the  assignment  of  the  agreement  to 
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the  defendant,  was  that  Mrs.  Bent  might  have  a  place  to  live 
in.  Though  he  denies  the  charge  of  spoliation  by  himself, 
he  does  not  deny  it  by  !iis  wife. 

The  answer  abounds  in  negative  pregnants,  and  is  evasive. 

The  possession  of  the  lease  and  agreement,  and  of  assign- 
ment by  the  deceased,  is  admitted  certainly  for  six  months, 
and  proved  by  Mrs.  Bent  afterwards  in  November,  1854,  up- 
to  April,  1S51.  Payment  of  rent  by  Mrs.  Bent  to  Wester- 
velt,  and  admission  of  the  trust  to  Mrs.  Bent  by  the  defen- 
dant, and  many  other  circumstances. 

II.  There  are  no  such  laches  in  this  case  as  will  deprive 
the  cestui  que  trust  of  the  right  to  set  up  the  trust. 

The  delay  is  accounted  for  by  the  poverty  of  the  children  ; 
the  nonage  and  absence  of  Richard  ;  the  influence  of  Smith 
with  the  family;  the  supposed  loss  of  all  evidence  to  estab- 
lish the  trust,  and  the  discovery  of  the  evidence  shortly  before 
brino-ing  the  suit. 

The  cases  on  the  subject  do  not  justify  the  disposition  of 
this  case  against  the  complainants  on  the  ground  of  laches, 
nor  does  the  Chancellor  allude  to  it.  It  is,  however,  sug- 
gested in  the  answer,  but  laches  must  always  be  accompanied 
with  some  change  of  position  by  the  defendant. 

He  must  be  injured  by  enforcing  the  trust  after  laches. 
See  Kniglit  v.  Boioyer,  2  DeG.  &  J.  421,  443;  Sturgis  v. 
Morse,  ^  DeO.  &  J.  1  ;  Ohert  v.  Ohert,  1  Beas.  429;  Marsh's 
Ex'rs  V.  Oliver's  Ex'rs,  1  McCarter  262. 

Mr.  1.  W.  Scudder,  for  respondents. 

1.  The  main  ground  of  equity  in  the  complainants'  bill,  as 
a  question  of  fact,  has  not  been  sustained  by  the  proofs,  but 
the  proofs  are  conclusively  to  the  contrary. 

The  equity  of  the  complainants'  bill  is,  that  when  John 
Calvin  Smith  took  the  deed  of  assignment  of  the  agreement 
and  lease,  made  between  Westervelt  and  Bent,  he  took  the 
same  in  trust.  The  charge  in  the  bill  is,  that  this  declaration 
of  trust  was  in  Smith's  possession,  or  in  his  wife's  possession, 
or  destroyed. 
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The  answer  is  full  and  unequivocal  that  no  such  declara- 
tion of  trust  was  ever  made. 

The  oath  of  a  single  witness  will  not  prevail  against  a 
distinct  and  positive  assertion  in  the  answer.  Gfresley's  Eq. 
Ev.  156. 

The  agreement  and  lease,  and  assignment,  show  clearly 
that  no  declaration  of  trust  was  ever  executed. 

2.  The  pretence  set  up  by  the  complainant  that  Smith,  or 
his  wife,  or  some  one  in  his  behalf,  between  the  time  of  the 
death  of  Bent  and  the  time  of  the  funeral,  went  to  Bent's 
rooms,  in  Jersey  street,  New  York,  and  took  away  all  Bent's 
books  of  account,  and  also  the  declaration  of  trust,  is  wholly 
disproved. 

3.  The  fact  that  this  pretended  declaration  of  trust  was 
never  seen  by  any  member  of  Mr.  Bent's  family,  is  strongly 
against  its  existence. 

4.  All  the  surrounding  circumstances  show  an  abandon- 
ment of  all  equitable  claim  on  the  property,  if  any  existed. 

5.  The  declaration  of  trust,  as  set  out  in  the  bill,  is  ex- 
pressly confined  to  an  assignment  of  the  lease,  and  does  not 
relate  to  the  right  to  purchase  the  fee  simple  of  the  land. 

The  declaration  of  trust  must  be  in  writing,  under  the 
statute  to  prevent  frauds  and  perjuries.  Nix.  Big.,  p.  358, 
sec.  11;  Hill  on  Trustees,  marg.  p.  57;  Drake  v.  Newton,  3 
Zab.  Ill ;  Baldwin  v.  Campbell,  4  Haht.  Ch.  891. 

The  trust  cannot  be  enlarged  beyond  the  terms  set  forth  in 
the  written  declaration ;  if  it  could,  it  would  result  in  doing 
away  with  the  statute  of  frauds. 

6.  Loose  conversations  or  general  declarations  cannot 
create  a  trust  or  constitute  evidence  of  a  trust.  Steei-e  v. 
Steere,  5  Johns.  Ch.  1  ;  Nix.  Dig.  358,  sec.  11. 

7.  If  the  assignment  was  made  to  hinder,  delay,  or  defraud 
creditors,  it  was  good  as  against  Bent  and  his  heirs. 

Lokerson  v.  Stlllwell,  2  Beas.  357 ;  Den  v.  Monjoy,  2  Halst. 
174;  Jackson  v.  Garnsey,  16  Johns.  192;  Roberts  on 
Fraud.  Con.  646 ;  Jackson  v.  Button,  3  Harrington  98. 

8.  Lapse  of  time  is  a  bar  in  a  case  like  this. 
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Thirteen  years,  four  months,  and  fourteen  days  elapsed 
between  the  date  of  the  assignment  and  the  exhibition  of 
the  bill.  The  pretended  declaration  of  trust  was  not  under 
seal.  The  statute  of  limitations  had  run  against  the  agree- 
ment to  deliver  up  or  assign  the  assignment,  if  any  such 
agreement  existed.  Hill  on  Trustees,  marg.  p.  168 ;  Picker- 
ing V.  Lord  Stamford,  2  Ves.,jun.,  583. 

The  trust  was  properly  denied  by  the  answer.  Story^s  Eq. 
PL,  §  762. 

The  opinion  of  the  court  was  delivered  by 

Bedle,  J. 

The  bill  seeks  to  establish  a  trust  against  the  defendant, 
Smith,  in  favor  of  the  complainants,  who  are  the  heirs-at- 
law  of  Richard  Bent,  deceased,  in  a  certain  house  and  lot  at 
Tillietudlum,  Bergen  county;  also,  to  compel  a  conveyance 
of  the  property  and  an  account  of  the  profits. 

On  the  23d  day  of  February,  A.  D.  1848,  Peter  Wester- 
velt,  jun.,  agreed  in  writing  with  Richard  Bent  to  sell  to 
him  the  house  and  lot  in  question  for  $4000,  the  deed  there- 
for to  be  delivered  at  any  time  within  seven  years,  upon 
payment  of  $1000  in  cash,  and  securing  the  balance,  to  be 
paid  in  annual  installments,  by  bond  and  mortgage,  with 
interest  at  six  per  cent.,  j)ayable  semi-annually;  and  that, 
in  the  meantime.  Bent  should  pay  $116.50  every  six  months, 
in  advance,  as  rent,  for  the  term  of  seven  years,  or  until  the 
deed  should  be  delivered.  This  agreement  was  assigned  by 
Bent  to  Smith,  togetiier  with  Bent's  estate  in  the  premises, 
by  a  writing,  under  his  hand  and  seal,  dated  August  18th, 
1849;  and  Bent,  by  a  tenant's  agreement  of  the  same  date, 
agreed  to  hii'e  the  property  of  Smith  for  one  year  from 
August  20th,  1849,  at  the  yearly  rent  of  $240,  payable  half- 
yearly.  The  agreement  of  Westervelt,  the  assignment,  and 
tenant's  agreement,  are  exhibits  in  the  cause,  produced  by 
Smith ;  and  Smith  says  that,  contemporaneous  with  the 
tenant's  agreement,  he  gave  to  Bent  a  landlord's  agreement. 
This,  however,  is  not  an  exhibit,  as  the  same  cannot  be  found. 
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Bent  entered  into  possession  under  the  Westervelt  contract, 
and  continued  to  possess  the  property,  before  and  after  the 
assignment  to  Smith,  up  to  the  time  he  (Bent)  died,  January 
30th,  1851 ;  after  which  Smith,  some  time  in  the  spring  of 
1851,  took  the  possession,  and  on  the  1st  day  of  April,  1852, 
received  from  Westervelt  a  conveyance  on  the  terms  men- 
tioned in  the  agreement.  Since  then  Smith  has  possessed 
the  premises. 

The  bill  was  filed  December  20th,  1862.  At  the  date  of 
the  assignment.  Bent  was  about  seventy-eight  years  of  age, 
and  his  wife  about  fifty-eight.  Their  children  are  the  three 
complainants,  one  of  whom,  the  son,  when  the  assignment 
was  made  was  a  minor,  and  the  other  two,  the  daughters, 
were  then  married.  Bent's  wife  was  a  widow  previous  to 
her  marriage  with  Bent,  having  two  children,  one  of  whom 
is  the  wife  of  Smith.  The  property  was  occupied  by  Bent 
and  his  wife,  during  the  summer  season,  for  boarders ;  and  a 
good  deal  of  the  time,  in  the  winter,  the  wife  would  stay 
with  her  daughters,  Mrs.  Smith  and  Mrs.  Reid,  in  the  city 
of  New  York.  The  bill  sets  out  that  Richard  Bent,  being 
of  great  age,  desired  to  provide  in  case  of  his  death  for  the 
care  and  charge  of  this  property,  and  for  the  carrying  out  of 
the  purchase  for  the  benefit  of  his  wife  and  children;  and 
having  confidence  in  Smith,  he  made  the  assignment  to  him 
in  trust  for  himself  (Bent),  and  in  case  of  his  death  in  trust 
for  his  widow  and  children,  to  wit,  Jane  Bent,  the  widow, 
and  the.  complainants,  Richard  M.  Bent,  Jane  Reid,  and 
Ellen  Brown ;  and  that,  to  manifest  the  said  trust,  Smith, 
on  the  18th  day  of  August,  1849  (the  same  date  with  the 
assignment),  made  and  signed  a  declaration  of  trust  to  the 
effect  stated.  The  bill  distinctly  alleges  that  the  assignment 
was  in  fact  made  in  trust,  and  that  it  was  manifested  in 
writing,  signed  by  Smith.  The  answer  denies  the  fact  of  the 
trust  and  the  written  declaration.  The  case  is  clearly  within 
the  statute  of  frauds,  unless  the  evidence  shows  a  declaration 
in  writing  signed  by  Smith.  This  is  the  material  question 
in  the  cause,  and  is  one  of  fact.     The  evidence  is  undoubtedly 
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to  be  regarded  as  close,  yet  the  conclusion  is  entirely  satis- 
factory that  such  written  declaration  of  trust  was  signed  by 
Smith  contemporaneous  with  the  making  of  the  assignment. 
The  rule  as  to  the  amount  of  proof  necessary  to  overcome 
the  positive  and  direct  response  of  an  answer  and  warrant  a 
decree,  is  this  :  "  If  the  case  rests  merely  on  the  testimony  of 
a  single  witness,  against  the  express  answer  of  the  defendant 
to  the  allegations  of  the  bill,  where  the  answer  is  "  positively, 
clearly  and  precisely "  responsive,  no  decree  will  be  made 
but  to  dismiss  the  bill ;  or,  as  expressed  by  Chancellor  Green 
in  Brown  v.  Buikley,  1  McCarter  299,  "Where  there  is 
merely  oath  against  oath,  that  of  the  defendant  in  his  answer 
must  prevail." 

But  the  answer  may  be  overcome  by  either  two  witnesses, 
or  one  alone  with  corroborative  circumstances  giving  a  turn 
to  the  balance,  or  a  preponderance  of  proof  in  favor  of  the 
complainant.  Gresley's  Eq.  Ev.  4,  and  cases  in  note;  1 
Greenl  Ev.,  §260;  2  Story's  Eq.,  §  1528;  2  DanieWs  Ch 
Pr.  985,  983,  n.  1  ;  ClwWs  Ex'rs  v.  Van  Riemsdyh,  9  Cranch 
160;  Cooth  V.  Jackson,  6  Ves.  12;  Evans  v.  BickneU,  Ibid. 
183;  East  India  Co.  v.  Donald,  9  Ves.  281. 

The  same  rule  was  substantially  laid  down  by  Chancellor 
Pennington,  in  Chance  v.  Teeple,  3  Greenes  Ch.  174,  in  this 
language:  "The  Master  has  probably  felt  himself  bound  by 
the  principle  that  two  witnesses  are  necessary  to  overcome  the 
answer  of  the  defendant.  This  is  not  universally  true;  one 
witness  and  corroborating  circumstances  are  sufficient." 

The  early  rule  of  the  English  Court  of  Chancery  was  that 
two  witnesses  were  necessary  as  the  foundation  of  a  decree 
against  the  answer ;  but  that  rule  has  been  modified,  and 
may  now  be  considered  established  as  already  stated.  The 
reason  of  the  change  is  found  in  the  text  books.  The  ex- 
pression sometimes  seen,  that  one  witness  and  circumstances 
equivalent  to  another  are  necessary,  is  not  sufficiently  accu- 
rate. It  is  too  indefinite  to  be  used  .as  a  general  test.  There 
must  be,  as  stated  by  the  Chancellor  in  the  case  before  us, 
"  more    evidence    than    the   oath   of  one   witness ;"    but  the 
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amount  is  not  measured.  That  must  depend  upon  the  facts 
and  circumstances  of  each  case.  It  is  sufficient  if  the  evidence 
is  enough  to  preponderate  or  turn  the  balance  against  tlie  oath 
of  the  defendant,  regarding  it  as  the  oath  of  any  other  witness, 
and  not  merely  tliat  of  an  interested  defendant ;  and  in  search- 
ing for  the  truth  involved,  just  so  much  or  so  little  additional 
to  the  counter-balancing  oath  is  required  as  will  produce  con- 
viction to  the  mind.  Subject  to  this  explanation,  the  rule  is 
also  substantially  laid  down  in  Broion  v.  Bulkley,  supra.  The 
weight  of  the  answer  may  also  be  judged  of  by  its  intrinsic 
worth,  like  the  testimony  of  any  witness,  although  it  may  be 
that  by  reason  of  the  relation  of  the  defendant  to  the  com- 
plainant, he  having  been  called  upon  to  answer,  his  answer 
cannot  be  im[)eached  by  general  evidence  of  character. 

In  applying  the  rule,  it  is  not  necessary  that  the  corrobo- 
ration should  be  by  additional  express  proof  on  the  particular 
fact  in  question.  If  that  were  required,  it  would  be  equiva- 
lent to  another  witness.  The  }>reponderance  may  be  effected 
by  a  contradiction  of  other  material  parts  of  the  answer,  or 
by  facts  stated  in  the  answer,  or  by  any  other  evidence 
legally  bearing  on  the  subject  matter  of  the  cause,  tending  to 
give  probability  to  the  statement  of  the  one  witness  rather 
than  to  that  of  the  defendant,  and  thereby  producing  convic- 
tion of  its  truth. 

The  position  of  the  defendant  in  his  answer  is  briefly  this : 
that  at  the  time  of  the  assignment,  one  and  a  half  years  after 
the  contract.  Bent  could  not  pay  the  rent,  and  wanted  to 
abandon  the  property ;  that  it  was  not  worth,  then,  $4000, 
but  about  $3500 ;  that  he  took  the  assignment  absolute  and 
unqualified  for  the  consideration  of  $5,  then  paid  by  him  to 
Bent;  that  he  had  no  knowledge  and  did  not  believe  that 
Bent  desired  to  provide,  in  case  of  his  death,  for  the  care  of 
the  premises  and  for  carrying  out  the  purchase  for  the  benefit 
of  his  wife  and  children ;  that  the  assignment  was  not  taken 
in  trust  in  point  of  fact,  and  that  there  was  no  written 
declaration  of  it.     The  complainants,  on  the  question  of  the 
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written  declaration,  produced  what  purported  to  be  a  copy,  as 
follows : 

"  I,  John  Calvin  Smith,  hereby  stipulate  and  agree  to  de- 
liver up  or  re-assign  to  Richard  Bent,  or  to  his  heirs  or 
assigns,  the  assignment  this  day  made  to  me  by  Richard  Bent 
in  trust  for  the  benefit  of  his  family,  whenever  the  same  shall 
be  demanded  of  me  by  the  said  Richard  Bent,  or  heirs  or  as- 
signs, or  any  one  for  him. 

"This  agreement,  it  is  understood,  relates  to  the  assigument 
of  the  lease  of  property  in  Tillietudhim,  New  Jersey,  from 
Peter  Westervelt,  jun.,  to  Richard  Bent.  Dated  this  18th 
day  of  August,  1849. 

(Signed)  "John  Calvin  Smith.'' 

"Witness:  C.  S.  Bronson." 

They  also  produced  a  witness,  Bronson,  a  lawyer  frooa 
New  York,  who  swore  that  this  paper  was  found  by  him  in 
some  old  pigeon  holes  in  his  office,  that  he  had  not  over- 
hauled for  years,  among  some  j^apers  of  Bent ;  that  it  was  a 
copy  of  an  original  in  his  own  handwriting,  which  original 
was  drawn  in  his  office  and  there  signed  by  Smith,  and  was 
witnessed  by  him,  (Bronson.)  Bronson  gave  a  distinct  and 
circumstantial  account  of  how  the  original  came  to  be  drawn 
and  signed.  The  copy  was  written  on  a  paper  which  was, 
evidently,  the  original  draft  of  the  Westervelt  agreement, 
with  alterations  and  interlineations  in  it.  These  were  in 
Bronson's  handwriting,  but  the  draft  was  not.  That,  the 
witness  said  was  handed  to  him,  he  thinks  by  Bent,  and  he 
(Bronson)  corrected  it.  The  copy  of  the  declaration  was  in 
Bronson's  handwriting.  The  loss  of  or  inability  to  find  ti)e 
original,  if  it  existed,  was  sufficiently  proved  to  admit  the 
secondary  evidence.  This  witness  then  distinctly  contradicts 
the  answer,  but  if  the  case  rested  merely  there,  no  decree 
could  be  made  in  favor  of  the  bill ;  hence  the  importance  of 
corroborative  circumstances.  Bronson,  although  it  was 
attempted  to  shake  his  testimony  by  Southard^  another 
lawyer  from  New  York  who  occupied  an  office  adjoining 
Bronson,  in  the  same   building,  and  who  di-ew  the  assign- 
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ment,  is  not  contradicted  in  anything  material.  Upon  a  care- 
ful comparison  of  the  evidence  of  each,  I  am  satisfied  that  it 
is  not  irreconcilable,  and  that  Bronson  is  not  weakened  by 
Southard.  The  production  of  the  draft  of  the  Wester- 
velt  agreement,  interlined  by  Bronson,  and  the  circum- 
stantial nature  of  his  testimony,  tend  very  much  to  strengthen 
it ;  and  if  it  is  true,  the  contention  of  the  bill  is  established. 
We  then  must  look  to  the  rest  of  the  case — its  facts  and  cir- 
cumstances— to  see  on  which  side  the  preponderance  of  the 
evidence  is  under  the  rules  as  given,  and  in  doing  so  the  sub- 
stance of  the  whole  answer  must  not  be  lost  sight  of,  as  well 
as  the  mere  denial  of  the  writing  declaring  any  trust. 

Without  going  into  detail,  the  case,  apart  from  Bronson's 
evidence,  satisfactorily  shows  that  soon  after  tlie  contract 
with  Westervelt  was  made.  Bent  built  an  addition  to  the  house 
of  four  rooms,  and  made  improvements  at  an  expense  of  from 
$700  to  $1000,  and  that  the  fair  vahie  of  the  property  was 
then  about  $5000 ;  and  it  is  hardly  probable  that  with  a 
contract  of  seven  years  to  run  before  he  was  obliged  to  take 
a  deed,  that  Bent  would  give  the  contract  and  the  benefit  of 
his  improvements  to  Smith,  for  the  mere  sum  of  $5,  to  the 
deprivation  of  his  own  children.  The  answer  of  Smith,  that 
the  lease  and  privilege  of  purchase  on  August  18th,  1849, 
were  of  no  value,  and  that  the  property  was  worth  only  about 
$3000,  is  disproved  by  the  facts.  The  ease,  apart  from  Bron- 
son, also  satisfactorily  shows  that  there  was,  in  fact,  an 
agreement  between  Bent  and  Smith,  that  Smith  should  take 
the  assignment  for  the  benefit  of  Bent's  family,  and  hold  it 
for  their  benefit.  This  conclusion  is  based  on  the  admission 
of  Smith,  sworn  to  in  the  cause,  and  also  on  a  variety  of  cir- 
cumstances leading  to  the  same  result.  And  in  this  respect 
the  answer  is  also  disproved,  for  it  denies  the  fact  of  any 
trust  apart  from  the  writing.  The  rent  which  Bent  agreed 
to  pay  by  the  tenant's  agreement,  after  tlie  assignment,  was 
$240,  half  yearly;  that  was  just  six  per  cent,  interest  on 
$4000,  the  contract  price.  Mrs.  Bent  testified  that  she  paid 
the  rent  to  Westervelt  up  to  April  1st,  1851,  as  Bent  died 


570       COURT  OF  ERRORS  AND  APPEALS. 

Bent  V.  Smitli. 

January  30th,  1851,  and  that  the  amount  was  $116  and  some 
cents.  That  is  the  amount  of  the  half-yearly  rent  in  the 
Westervelt  agreement.  Smith  says,  in  his  answer,  that  he  paid 
the  rent  to  Westervelt.  This  Mrs.  Bent  denies.  Whatever 
the  fact  may  be  about  that,  I  am  satisfied  that  Bent  fully  paid 
the  rent,  either  to  Westervelt  or  Smith,  and  that  there  was 
no  occasion  to  assign  the  contract,  one  and  a  half  years  after 
its  date,  by  reason  of  Bent's  inability  to  pay  the  rent.  With 
the  answer  disproved  in  the  essentials  stated  ;  and  one  witness 
positively  swearing  to  a  declaration  of  trust  in  writing  signed 
by  Smith,  in  opposition  to  the  denial  in  the  answer,  and  that 
witness'  evidence  incidentally  corroborated  by  the  papers 
produced  by  him ;  and  it  being  very  probable  that  such 
declaration  was  made,  from  what  is  shown  to  be  the  nature 
of  the  transaction  between  Bent  and  Smith ;  the  conclusion 
follows,  to  my  mind,  that  there  was  a  declaration  signed  by 
Smith,  like  the  copy  produced.  The  tenant's  agreement  to 
pay  rent  is  not  inconsistent  with  the  trust,  as  the  effect  of  that 
was  to  insure  the  interest  of  the  §4000  to  Smith  by  way  of 
rent,  he  by  the  assignment  being  obliged  to  pay  the  rent;  and 
the  effect  of  the  landlord's  agreement  was  to  secure  the  legal 
possession  to  Bent. 

The  trust  then  being  legally  proved,  the  next  question  is, 
whether  the  complainants  will  be  denied  relief  on  the  ground 
of  laches.  The  deed  was  procured  by  Smith,  April  1st, 
1852,  and  the  bill  was  filed  December  20th,  1862,  nearly 
eleven  years  afterwards.  Immediately  after  the  death  of 
Bent,  his  widow  had  disputes  with  Smith  about  the  property, 
he  claiming  an  absolute  right  to  it,  and  she  insisting  to  the 
contrary.  The  son,  Richard,  was  young,  being  only  in  his 
twenty-first  year  when  his  father  died  ;  and  both  of  the 
daughters  were  then  married.  The  dispute  between  the 
widow  and  Smith  continued  up  to  the  time  the  deed  was  ob- 
tained ;  and  having  learned  that  he  had  obtained  it,  she  then 
thought  the  case  was  hopeless.  The  papers  of  the  deceased 
could  not  be  found ;  they,  in  some  way,  having  disappeared 
immediately  after    his  death,   but  without    the  fault  of  the 
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widow  or  the  complainants.  Not  liaving  any  written  evi- 
dence of  the  trust,  the  complainants  liad  every  reason  to  think 
that  they  had  no  chance  for  relief ;  and  they  did  not  discover 
the  copy  and  obtain  knowledge  of  the  making  and  signing  of 
the  original  declaration,  until  a  short  time  before  the  filing  of 
tlie  bill.  The  delay  is  satisfactorily  explained,  and  cannot 
prejudice  the  complainants. 

It  was  suggested  by  defendants'  counsel  that  the  trust 
<'ould  only  apply  to  that  particular  part  of  the  agreement 
in  relation  to  the  leasing.  The  clause  in  the  declaration  of 
trust,  "  This  agreement,  it  is  understood,  relates  to  the  assign- 
ment of  the  lease  of  the  property  at  Tillietudlura,  New  Jer- 
sey, from  Peter  Westervelt,  jun.,  to  Richard  Bent,"  was  not 
intended  to  limit  the  operation  of  the  preceding  clause,  but 
only  to  designate  the  instrument  to  which  it  applied,  and  in 
calling  it  a  lease,  that  word  must  be  taken  to  refer  to  the 
whole  paper,  and  not  to  a  part. 

The  paper  sufficiently  shows  and  defines  a  trust  in  favor 
of  Richard  Bent,  his  heirs  and  assigns,  in  the  whole  assign- 
ment, to  meet  the  requirements  of  the  statute  of  frauds,  and 
equity  will  trace  it  to  the  deed  obtained  by  Smith  under  the 
contract. 

In  this  trust  estate,  the  widow  was  entitled  to  an  estate  in 
dower.  She  did  not  join  in  the  bill  for  the  reason,  I  suppose, 
that  Smith  had  paid  her  seven  hundred  dollars,  either  to 
satisfy  her  for  any  interest  she  might  have,  or  to  quiet  her 
importunity. 

The  decree  of  the  Chancellor  must  be  reversed,  and  a  de- 
cree be  made  in  favor  of  the  complainants,  declaring  that 
Smith  holds  the  premises  in  question,  and  the  deed  therefoi-, 
in  trust  for  the  use  and  benefit  of  the  complainants,  their 
heirs  and  assigns,  in  equal  undivided  parts,  and  establishing 
such  trust  accordingly,  subject  to  any  estate  in  dower  of 
Bent's  Avidow  if  still  living.  Also  that  Smith  convey  the 
premises  in  fee  simple  to  the  complainants,  their  heirs  and 
assigns,  subject  to  any  such  estate  in  dower  if  said  widow  is 
living;  and  that  said  conveyance  be  made,  on  compliance  by 
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the  complainants  with  such  terms,  and  upon  such  an  account- 
ing and  adjustment  of  the  equities  between  the  parties,  as  the 
principles  of  equity  may  require,  under  the  direction  and  de- 
cree of  the  Court  of  Chancery;  and  reserving  all  further 
equity  for  the  determination  of  that  court. 

The  complainants  are  entitled  to  recover  their  costs  in  both 
courts, 

De<.ree  reversed  by  the  following  vote : 

For  reversal — Beasley,  C.  J.,  Bedle,  Clement,  Depue, 
Kenjtedy,  Latheop,  Olden,  Scudder,  Van  Syckel, 
Wa:^es,  Woodhull.     1 1 . 

For  affirmance — Ogden. 


Smith,  appellant,  and  Alton  and  others,  respondents.* 

Decree   opened,  sheriff's  sale  set  aside,  and  mortgagor  let  in  to  make 
d  (fence,  on  the  ground  of  surprise  and  sacrifice. 


Mr.  Stone,  for  appellant. 

The  Chief  Justice. 

This  was  an  appeal  from  the  order  of  the  Chancellor  open- 
ing the  decree  to  sell  in  a  foreclosure  case,  setting  aside  the 
sheriff's  sale  and  letting  the  mortgagor  in  to  make  defence. 
We  think  this  order  was  proper  and  equitable.  The  decree 
and  sale  were  a  surprise  to  the  defendant,  and  the  property 
has  been  greatly  sacrificed. 

Let  the  order  appealed  from  be  affirmed,  with  costs. 

The  whole  court  concurred. 

*  Cited  in  Cawley  v.  Leonard,  1  Stew.  470. 
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Williams,  appellant,  and  Winans  and  others,  respondents. 

1.  M.  M.  W.  brought  an  action  at  law  against  J.  T.  W.  The  parties  sub- 
mitted the  matters  in  difference  in  that  suit  to  arbitration.  Their  agreement 
of  submission  contained  the  following  stipulations:  "In  case  the  said  arbi- 
trators award  that  the  said  J.  T.  W.  pay  any  amount  to  the  said  M.  M.  W., 
the  said  J.  T.  W.  agrees  to  make  and  execute  his  bond  to  the  saiil  M.  M. 
W.  in  the  penal  sum  of  double  the  amouut  so  awarded  to  be  paid  to  the 
said  M.  M.  W.  by  the  said  J.  T.  W.,  conditioned  to  pay  the  amount  of 
Kuch  award  in  installments  of  one-fifth  of  the  said  amount  each,  as  follows  : 
one-fifth  thereof  in  cash,  and  the  balance  in  yearly  installments  of  one-tit'tli 
each,  with  interest  on  the  same  at  seven  per  cent,  per  annum,  payable  half- 
yearly;  and  if  any  installment  shall  remain  unpaid  for  the  space  of  ten 
days  after  the  same  may  become  due,  then  the  whole  amount  remaining 
unpaid  to  become  due  and  payable  at  the  option  of  the  said  M.  M.  W.  And 
the  said  parties  do  agree,  that  in  case  the  said  J.  T.  W.  shall  not,  within 
thirty  days  after  the  said  award  shall  be  made,  pay  one-fifth  of  the  baid 
amount  so  awarded,  and  execute  and  deliver  the  bond  in  manner  and  form 
as  above  mentioned,  and  execute  and  deliver  to  the  said  M.  M.  W.  a  mort- 
gage on  the  one  hundred  acres  of  land  opposite  his  house  to  secure  the  pay- 
ment of  the  same,  or  pay  the  amount  of  the  said  award,  less  $500,  then  this 
submission  may  be  made  a  rule  of  the  Supreme  Court  of  the  state  of  New 
Jersey,  upon  the  application  of  either  party."  The  arbitrators  awarded 
that  J.  T.  W.  should  pay  M.  M.  W.  the  sura  of  $5853.70.  Held,  that  by 
this  agreement  J.  T.  W.  was  bound  either  to  pay  down  the  whole  amount 
awarded,  less  $500,  or  to  pav  one-fifth  of  the  amount  awarded  in  cash,  and 
secure  the  balance  by  bond  and  mortgage,  in  thirty  days  after  the  date  of 
the  award. 

•2.  M.  M.  W.  filed  a  bill  against  J.  T,  W.  and  certain  alleged  fraudulent 
encumbrancers  and  grantees,  praying  that  J.  T.  W.  might  be  specifically 
decreed  to  perform  his  agreement,  and  that  the  alleged  fraudulent  mort- 
gages and  conveyances  might  be  declared  fraudulent  and  void  as  against 
the  plaintiff.  After  answer  and  replication,  a  supplemental  bill,  or  bill  in 
the  nature  of  a  supplemental  bill,  was  filed  against  the  original  defendants 
and  one  D.  C,  in  which  it  was  charged  that  the  original  defendants,  or 
some  of  them,  procured  a  sheriff's  sale  of  the  said  property  on  certain  paid 
judgments  against  J.  T.  W.,  with  intent  to  defraud  the  plaintiff  of  his 
rights  under  the  award ;  and  the  prayer  of  the  bill  was  that  the  sheriff's 
deed  to  D.  C.  might  be  decreed  to  be  fraudulent  and  void.  Held,  that 
inasmuch  as  it  was  alleged  that  D.  C.  was  only  the  trustee  of  a  naked  trust, 
and  that  the  property  was  bought  at  the  sheriff's  sale  by  the  original  de- 
fendants, or  some  of  them,  in  the  name  of  D.  C,  to  enable  them  the  more 
effectually  to  accomplish  the  original  fraudulent  design,  the  plaintiff  could 
maintain  his  supplemental  bill. 

Vol.  VII.  2  n 
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3.  The  defendants  who  answered  the  original  bill  having  in  their  answers 
specifically  alleged  a  want  of  equity  in  the  plaintiff's  case:  Held,  that  it 
was  proper  to  consider  and  decide  on  demurrer  to  the  supplemental  bill 
the  question  thus  raised. 


The  opinion  of  the  Chancellor  is  reported  in  5  C.  E. 
Green  393. 

M7\  F.  B.  Chetwood  and  3Ir.  B.  Williamson,  for  appellant. 
3fr.  R.  S.  Green  and  Mr.  C.  Parker,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Dalrimple,  J. 

The  questions  at  issue  in  this  case  arise  upon  demurrer  to 
plaintiif 's  supplemental  bill. 

The  facts  of  the  case,  so  far  as  necessary  to  a  pro])er  un- 
derstanding of  the  points  involved  are,  that  the  plaintiff,  in 
or  about  the  year  1867,  brought  suit  against  John  T.  Winans, 
in  the  Supreme  Court  of  tiiis  state,  upon  a  money  demand. 
On  the  2d  day  of  April,  1867,  the  parties  to  that  suit 
submitted  the  matters  in  difference  therein  to  arbitration. 
In  the  agreement  of  submission  are  the  following  clauses  or 
stipulations:  "In  case  the  said  arbitrators  award  that  the 
said  John  T.  Winans  pay  any  amount  to  the  said  Michael 
M.  Williams,  the  said  John  T.  Winans  agrees  to  make  and 
execute  his  bond  to  the  said  Michael  M.  Williams  in  the 
penal  sum  of  double  the  amount  so  awarded  to  be  paid  to 
the  said  Williams  by  the  said  John  T.  Winans,  conditioned 
to  pay  the  amount  of  such  award  in  installments  of  one-fifth 
of  the  said  amount  each,  as  follows :  one  fifth  thereof  in 
cash,  and  the  balance  in  yearly  installments  of  one-fifth  each, 
with  interest  on  the  same  at  seven  per  cent,  per  annum, 
payable  half-yearly;  and  if  any  installment  shall  remain 
unpaid  for  the  space  of  ten  days  after  the  same  may  become 
due,  then  the  whole  amount  remaining  unpaid  to  become 
due  and  payable  at  the  option  of  the  5^;aid  Williams.  And 
the  said  parties  do  agree  that  in  case  the  said  John  T. 
Winans  shall  not,  within  thirty  days  after  the  said  award 
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-shall  be  made,  pay  one-fifth  of  the  said  amount  so  awarded, 
and  execute  and  deliver  the  bond  in  maimer  and  form  as 
above  mentioned,  and  execute  and  deliver  to  the  said 
Williams  a  mortgage  on  the  one  hundred  acres  of  land 
opposite  his  house  to  secure  the  payment  of  the  same,  or  pay 
the  amount  of  the  said  award,  less  five  hundred  dollars,  then 
this  submission  may  be  made  a  rule  of  the  Supreme  Court 
of  the  state  of  New  Jersey,  upon  the  application  of  either 
party.'" 

On  the  31st  of  December,  1867,  the  arbitrators  awarded 
that  John  T.  Winans  should  pay  the  plaintiff  the  sum  of 
$5853.70.  Very  shortly  after  the  making  of  this  aw^ard, 
Winans,  as  charged  by  the  plaintiff,  encumbered  and  con- 
veyed the  lands  mentioned  in  the  agreement  of  submission, 
with  intent  to  defraud  the  plaintiff  of  the  mortgage  to  which 
by  the  agreement  of  submission  he  was  entitled.  On  the 
10th  of  February,  1868,  plaintiff  filed  his  bill  against  John 
T.  Winans  and  the  alleged  fraudulent  encumbrancers  and 
grantees,  praying  that  Winans  may  be  specifically  decreed 
to  perform  his  agreement  and  execute  a  mortgage  on  the  one 
hundred  acres  of  land,  and  that  the  mortgages  and  convey- 
ances, made  with  the  intent  aforesaid,  may  be  declared 
fraudulent  as  against  the  plaintiff.  All  the  defendants, 
except  one,  answered.  The  answers  insist  that  by  the  agree- 
ment of  submission  the  plaintiff  is  not  entitled  to  a  mort- 
gage, and  pray  the  same  benefit  of  this  defence  as  if  the 
defendants  had  demurred  to  the  bill  for  want  of  equity. 
The  plaintiff  filed  a  replication  to  the  answer,  and  took  a 
decree  pro  confesso  against  the  defendant  who  had  not 
answered. 

Afterwards,  on  the  23d  of  November,  1868,  the  plaintiff 
filed  a  supplemental  bill  against  all  the  defendants  and  one 
David  Cutter,  in  which  it  is  charged,  in  substance,  that  on 
or  about  the  15th  of  October,  1868,  the  defendants  in  the 
original  bill,  or  some  of  them,  by  virtue  of  two  judgments 
against  John  T.  Winans,  one  of  which  was  recovered  prior  to 
•the  date  of  the  said  agreement  of  submission,  and  the  other 
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subsequent  thereto,  but  before  the  award  of  submission,  pro- 
cured a  sheriff's  sale  of  the  said  lands,  with  intent  to  defi-aud 
the  plaintiff  of  his  rights  under  said  award. 

The  supplemental  bill  further  alleges  that  the  judgments 
had  been  paid  before  the  siieriff's  sale,  and  that  the  defend- 
ants in  the  original  bill,  or  some  of  them,  had  at  the  sheriff's 
sale  bought  the  property  in  the  name  of  Cutter,  but  without 
his  knowledge  or  consent,  and  that  he,  though  holding  the 
legal  title  to  the  property,  did  not  claim  any  beneficial  inter- 
est therein,  but  was  only  the  trustee  of  a  naked  trust,  created 
by  the  original  defendants,  or  some  of  them,  to  enable  them 
the  more  effectually  to  accomplish  the  original  fraudulent 
design,  which  was  to  hinder,  delay,  and  defeat  the  plaintiff 
in  the  enforcement  of  his  award.  The  bill  prays  an  answer 
to  the  matters  therein  set  up,  and  that  the  sheriff's  deed  to 
Cutter  may  be  decreed  to  be  fraudulent  and  void,  and  set 
aside;  or,  if  more  equitable,  that  the  said  David  Cutter  may 
be  declared  to  be  a  trustee,  holding  the  sheriff's  deed  and 
the  title  to  the  lands  thereby  conveyed  for  the  benefit  of  the 
plaintiff  to  secure  his  riglits  under  the  agreement  and  award. 
The  defendants  insist  that  these  new  facts  are  not  the  sub- 
ject matter  of  a  supplemental  bill,  but  make  a  case  inconsis- 
tent with  that  set  up  by  the  original  bill.  The  argument  is 
that  the  judgments  being  prior  iti  point  of  time  to  the  award, 
a  sale  under  them  would  give  a  title  paramount  to  that  of 
Winans  as  it  existed  at  the  date  of  the  award,  and  would 
consequently  overthrow  and  render  of  no  avail  the  encum- 
brances and  conveyances  made  and  given  by  Winans  sub- 
sequent to  the  award.  In  other  words,  that  the  proceedings 
under  the  judgments  are  necessarily  hostile  to,  and  over- 
throw the  deeds  and  mortgages  which  are  in  controversy  in 
the  original  suit;  and  that  Cutter,  Avho  has  been  invested 
with  the  legal  title,  free  and  clear  of  the  fraudulent  convey- 
ances in  question,  cannot  be  brought  in  by  supplemental  bill, 
because  he  is  in  no  wise  concerned  in  the  matters  litigated  in 
the  original  bill,  and  is  not  bound  by  the  answers  and  pro- 
ceedings therein. 
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It  is  apparent  that  the  plaintiff's  original  suit,  if  he 
should  succeed  therein,  will  be  fruitless,  unless  Cutter  is 
made  a  party  defendant.  On  the  other  hand,  if  the  plain- 
tiff should  now  discontinue  or  suspend  proceedings  in  his 
original  suit,  and  proceed  in  a  separate  suit  against  Cut- 
ter, and  succeed,  he  would  be  compelled  to  re-commence  the 
old  controversy,  in  order  to  obtain  adequate  relief.  If  in  a 
suit  against  Cutter  the  sheriff's  deed  should  be  declared 
fraudulent  and  void,  and  set  aside,  the  plaintiff  would  stand 
precisely  where  he  did  when  he  commenced  the  first  suit. 
The  plaintiff's  remedy  must,  therefore,  be  incomplete  until 
he  can  litigate  as  well  with  Cutter  as  with  the  original  de- 
fendants. The  question  to  be  decided  is  whether  such  liti- 
gation must  embrace  two  separate  suits,  or  may  be  carried 
on  under  the  original  and  supplemental  bills  now  on  file.  In 
the  case  of  Decker  v.  Caskey,  Saxt.  433,  Chief  Justice  Ewing, 
sitting  for  the  Chancellor,  says :  "  It  is  the  desire,  as  well  as 
the  duty  of  this  court,  never  to  do  justice  by  halves — never 
merely  to  beget  business  for  another  court — and  never,  when 
a  case  is  fairly  within  its  jurisdiction,  to  leave  open  the  door 
for  litigation  furtiier,  or  in  any  other  place,  if  it  can  possibly 
be  here  closed."  See  also,  on  this  point.  Shannon  v.  Marselis^ 
Saxt.  424. 

It  is  the  duty  of  the  court  to  settle  and  determine,  if  prac- 
ticable, in  one  suit,  the  rigiits  in  and  to  the  hundred  acres  of 
land  in  question,  of  the  plaintiff  and  defendants  in  the  origi- 
nal suit.  It  is  immaterial  whether  the  defendants  claim  a 
legal  or  equitable  estate.  The  rule  above  referred  to  is  not 
relaxed  because  the  defendants  may  claim  a  trust  estate, 
while  the  legal  title  stands  for  their  use  and  benefit  in  the 
name  of  another.  I  presume  it  will  be  admitted,  that  if  the 
plaintiff  could  maintain  an  original  bill  against  the  defend- 
ants and  Cutter  jointly,  Cutter  may  now  be  brought  in  by 
supplemental  bill ;  and  I  think  it  equally  clear,  that  if  it  had 
appeared  that  Cutter's  title,  derived  from  the  sheriff's  sale, 
was  really  adverse  to  the  title  of  the  other  defendants,  and 
that  he  claimed  in  fact,  as  well  as  by  aj)[)earance,  in  hostility 
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to  them,  he  could  neither  be  brought  into  this  suit  by  sup- 
plemental bill,  nor  joined  with  the  other  defendants  in  au 
original  bill.  In  that  case  their  rights  would  be  separate 
and  distinct,  proceeding  from  different  sources,  and  not  de- 
pendent U[)On  or  connected  with  each  other,  and  the  defend- 
ants in  the  original  bill  could  have  no  interest  in  Cutter's 
title,  but  would  be  interested  to  defeat  and  overthrow  it.  A 
bill  filed  against  them  all.  would  therefore  be  open  to  the 
objection  of  multifariousness.  But  in  this  case  it  is  alleged 
that  Cutter  claims  nothing  beyond  a  naked  trust,  and  that  the 
original  defendants,  or  some  of  them,  concocted  the  sheriff's 
sale  and  purchased  the  property,  and  took  a  deed  therefor  in 
the  name  of  Cutter,  without  even  his  knowledge  or  consent. 
The  plaintiff's  case  as  made  by  the  original  and  supplemental 
bill  is,  in  short,  that  the  defendants  in  interest  undertook  first 
to  defeat  plaintiff  by  means  of  the  fraudulent  encumbrances 
and  conveyances  stated  and  brought  in  question  in  the  original 
bill ;  and  pending  the  suit  brought  by  the  plaintiff  for  relief 
against  these  encumbrances  and  conveyances,  the  defendants, 
in  order  more  surely  to  effect  their  purpose  and  increase 
the  embarrassments  of  the  plaintiff,  procured,  by  fraud,  a 
sheriff's  sale  of  the  property,  and  thereby  shifted  the  legal 
title  from  themselves  to  Cutter,  who  holds  the  same  for  the 
sole  use  and  benefit  of  the  other  defendants. 

If,  in  order  to  give  the  plaintiff  full  relief,  Cutter  is  a 
necessary  party,  and  has,  as  the  mere  agent  or  trustee 
of  the  parties  with  whom  the  plaintiff  is  already  litigating, 
acquired  title  to  the  property  in  controversy  pending  the  suit, 
he  may  be  brought  in  and  proceeded  against  by  supplemental 
bill.  It  is  true  that  he  is  not,  technically,  the  assignee  of 
the  rights  of  the  other  defendants  which  were  at  first  the 
subject  matter  of  litigation.  The  real  defendants  have  made 
no  formal  assignment,  but  merely  changed  their  ground,  and 
thus  the  case  has  been  made  to  assume  a  new  phase.  Cutter^ 
without  any  real  interest,  is  now  the  central  figure.  The 
original  defendants  have,  since  the  filing  of  the  first  bill,, 
taken   a   new   proceeding,  by  which    they  claim    that  their 
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original  rights  have  been  suspended,  and  their  title  changed. 
The  plaintiiF  contends  that  the  new,  like  the  old  title,  is 
tainted  with  fraud.  I  do  not  think  that  the  fact  tliat  the 
defendants  have  caused  the  conveyance  by  the  sheriff  to  be 
made  to  Cutter,  and  not  to  themselves  directly,  under  tlie 
circumstances,  changes  the  rights  of  the  parties  or  necessitates 
a  new  suit.  I  hold  that  the  plaintiff  may  proceed  against 
Cutter  and  the  other  defendants,  and  have  the  benefit  of  the 
original  suit,  not  by  strict  supplemental  bill,  but  by  original 
bill  in  the  nature  of  a  supplemental  bill.  The  bill  demurred 
to  is  original  as  to  Cutter,  and  as  to  the  new  facts  alleged.  It 
is  supplemental  because  the  matters  sought  to  be  put  in  con- 
troversy have  arisen  pendente  lite,  whereby  to  prevent  an  undue 
multiplicity  of  suits,  and  give  the  plaintiff  full  relief,  it  has 
become  necessary  to  allege  such  newly  arisen  matters  and 
bring  in  Cutter  who  is  nominally  connected  therewith.  If  the 
original  defendants  had  taken  the  sheriff's  deed  to  themselves 
directly,  I  think  it  must  be  admitted  that  a  supplemental  bill 
could  have  been  maintained  against  them.  That  they  have 
chosen  to  cover  up  their  tracks  so  far  as  possible  by  having 
the  title  made  to  a  trustee,  cannot  subject  the  plaintiff  to  the 
expense  of  two  separate  suits.  The  principles  of  equity  plead- 
ing and  practice  applicable  to,  and  by  which  this  case  must  be 
governed,  will  be  found  in  the  following  extracts  from  Story's 
Eq.  PL,  §§  335-36 :  "  If,"  says  the  learned  author,  "  new 
charges  are  required  to  be  made  in  order  to  obtain  a  further 
discovery,  or  a  material  fact  is  required  to  be  put  in  issue, 
which  was  not  in  the  cause  before,  such  as  a  charge  of  fraud 
or  a  new  title,  the  object  cannot  be  obtained  but  by  a  supple- 
mental bill.  So  new  parties,  when  necessary,  may  be  added 
by  a  supplemental  bill  where  the  proceedings  are  in  a  state 
in  which  the  object  cannot  be  obtained  in  any  other  way.  In 
the  next  place,  when  new  events  or  new  matters  have  occurred 
since  the  filing  of  the  bill,  a  supplemental  bill  is,  in  many 
cases,  the  proper  mode  of  bringing  them  before  the  court; 
for,   generally    such    facts    cannot    be    introduced   by    way 
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of  amendment  to  the  bill.  But  here  we  are  to  understand 
that  such  new  events,  or  new  matters,  do  not  change  the  rights 
or  interests  of  the  parties  before  the  court,  (for  then,  properly- 
speaking,  the  bill  is  not  simply  a  supplemental  bill)  but  they 
merely  refer  to  and  support  the  rights  and  interests  already 
in  the  bill.  A  supplemental  bill  may  also  be  brought,  not 
only  to  insist  upon  the  relief  already  prayed  for  in  the  origi- 
nal bill,  but  upon  other  relief,  where  facts  which  have  since 
occurred  may  require  it."  I  do  not  think  it  necessary  to 
attempt  a  discussion  of  the  numerous  adjudged  cases  relating 
to  the  point  under  consideration.  Most,  if  not  all  of  them, 
will  be  found  in  the  notes  to  sections  332  to  352,  of  the  work 
referred  to,  where  the  subject  is  discussed  with  the  author's 
usual  learning  and  ability.  He  says,  in  section  345,  that  the 
prominent  distinction  between  supplemental  bills,  correctly 
speaking,  and  original  bills  in  the  nature  of  supplemental 
bills,  is  that  a  supplemental  bill  is  properly  applicable  to 
those  cases  only  where  the  same  parties  or  the  same  interests 
remain  before  the  court;  whereas,  an  original  bill  in  the 
nature  of  a  supplemental  bill,  is  properly  applicable  when 
new  parties,  with  new  interests,  arising  from  events  since  the 
institution  of  the  suit,  are  brought  before  the  court.  Keeping 
in  mind  this  distinction,  and  the  fact  that  the  interest  of  the 
original  defendants  in  the  property  in  controversy  has  not 
ceased,  but  they  have  only  acquired  means  to  hold  the  same 
additional  to  their  original  title ;  and  further,  that  the  liti- 
gation is  still  substantially  between  the  original  parties,  I 
think  the  conclusion  to  which  the  court  has  arrived,  that  the 
plaintiff  is  entitled  to  his  supplemental  bill,  will  be  found  to 
be  correct. 

The  defendants  further  insist  that  the  demurrers  must  be 
sustained,  because  the  plaintiff  on  the  face  of  his  bill  shows 
no  good  claim  to  equitable  relief.  Their  allegation  is,  that 
the  agreement  of  submission  does  not  give  the  plaintiff  the 
right  to  a  mortgage,  except  at  the  option  of  Winans,  and, 
having  no  lien  upon  the  land,  the  plaintiff  stands  simply  in 
the  position   of  a    creditor  at  large.     Though  the  plaintiff 
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holds  the  award  of  the  arbitrators  in  his  favor,  and  that  may 
be  considered  as  the  judgment  of  a  tribunal  of  the  parties' 
own  choice,  yet  the  plaintiff,  not  having  exhausted  his  remedy 
at  law,  cannot  stand  upou  his  award  alone  and  ask  a  ciourt  of 
equity  to  enforce  it.  Edgar  v.  Clevenger,  1  Greeit's  Ch. 
258 ;  Green  v.  Tantum,  4  C.  E.  Green  107  ;  S.  C.  on  appeal, 
6  C.  E.  Green  364.  If,  therefore,  the  plaintiff  has  not,  in 
his  agreement  of  submission,  a  covenant  on  the  part  of  John 
T.  Winans  to  secure  the  amount  awarded  by  a  mortgage, 
neither  the  original  nor  supplemental  bill  can  be  maintained. 
This  point  does  not  seem  to  have  been  raised  in  the  court 
below,  as  no  allusion  is  made  to  it  in  the  opinion  of  the  Chan- 
cellor. I  think,  however,  the  question  now  fairly  arises  and 
ought  to  be  decided,  because  there  would  be  no  propriety  in 
sending  the  parties  back  to  the  Court  of  Chancery  to  try  the 
question  of  fraud,  if  the  plaintiff,  if  successful  in  that  issue, 
must,  nevertheless,  eventually  fail  because  he  has  no  standing 
in  court.  The  demurrers  are  to  the  supplemental  bill  only. 
They  cannot  be  made  to  reach  the  original  bill,  which  has 
been  answered.  But  the  plaintiff's  want  of  equity,  as  shown 
by  his  original  bill,  was  alleged  by  the  defendants  who 
answered.  The  objection  having  been  specifically  taken,  and 
the  ground  of  it  appearing  on  the  plaintiff's  bill,  I  do  not 
see  how  we  can  avoid  meeting  and  disposing  of  it. 

Looking  to  the  mere  letter  of  the  agreement,  and  reading 
each  sentence  by  itself,  the  defendants'  construction  of  it  is 
correct.  But  reading  it  as  a  whole,  I  think  the  context  shows 
that  the  intention  of  the  parties  was  that  Winans  should  be 
bound  to  pay  one-fifth  of  the  amount  of  the  award  in  cash, 
and  secure  the  balance  by  bond  and  mortgage,  in  thirty  days 
after  the  date  of  the  award,  having  the  option  to  })ay  down 
the  whole  amount,  less  five  hundred  dollars,  which  the  plain- 
tiff was  then  to  abate.  There  is  a  stipulation  superadded, 
that  in  case  Winans  failed  to  fulfill  his  agreement  or  pay  the 
whole  amount  after  the  abatement  of  five  hundred  dollars, 
the  agreement  of  submission  might  be  made  a  rule  of  court. 
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The  defendants'  construction  of  the  agreement  is  that  Winans 
only  agreed  to  pay  one-fifth  of  the  amount  awarded,  and 
give  bond  for  the  balance  with  tlie  privilege  of  securing 
the  bond  by  mortgage,  or  paying  down  the  whole  amount, 
less  the  five  hundred  dollars,  and  thereby  preventing  the 
submission  being  made  a  rule  of  court.  Tiiis  construction 
would  render  the  rule  of  court  entirely  useless.  Winans 
could  only  be  punished  by  tlie  court  for  violation  of  his 
agreement.  The  agreement  would  be  fully  performed  by 
payment  of  one-fifth  of  the  amount  awarded,  and  execution 
and  delivery  of  an  unsecured  bond  for  the  balance.  The 
result  would  be  that  the  plaintiff,  a  creditor  of  Winans  to 
near  $6000,  after  giving  up  his  pending  suit,  and  incurring 
the  expenses  of  an  arbitration,  would,  in  the  end,  collect 
only  one-fifth  of  the  amount  due  him,  and  be  obliged  to 
accept  Winans'  bond  for  the  balance,  payable  in  four  equal 
annual  installments.  If  the  submission  siiould  then  be  made 
a  rule  of  court,  it  would  be  after  all  covenants  had  been 
performed  on  the  part  of  Winans.  The  non-payment  of  his 
bond  could  hardly  be  held  a  contempt  of  court.  If  he  was 
by  his  agreement  only  bound  to  give  the  bond,  the  court 
could  only  require  him  to  do  that  much.  It  could  not  go 
further,  and  require  him,  under  pain  of  being  considered  in 
contempt,  to  pay  his  bond.  I  think  it  is  not  going  too  far 
to  hold  that  it  is  fairly  to  be  inferred  from  the  terms  of  the 
contract  that  it  was  within  the  contemplation  of  the  parties 
that  Winans  should  be  bound  to  give  a  mortgage,  as  well  as 
bond.  If  not,  why  did  the  parties  agree  that,  on  failure  to 
give  the  mortgage,  the  submission  sliould  be  made  a  rule  of 
court,  unless  the  whole  amount,  less  the  five  hundred  dollars 
to  be  abated,  was  paid  down  ?  They  must  have  been  under 
the  erroneous  impression  that  after  the  execution  and  delivery 
of  the  bond,  the  court  could,  for  breach  of  the  conditions, 
punish  as  for  a  contempt ;  or  that  Winans,  having  agreed  to 
give  the  mortgage,  might  be  proceeded  against  for  his  breach 
of  agreement  in  the  court  of  which  the  submission  was  a 
rule,    or   otherwise.       The    meaning   which    the   defendants 
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would  attacli  to  the  agreement,  stands  upon  the  letter  alon«?. 
It  is  unreasonable,  and  not  in  accordance  with  what  it  is  evi- 
dent the  parties  designed  to  accomplish  :  that  was  to  end  the 
pending  litigation  in  court,  and  transfer  it  to  a  tribunal  of 
their  own  choice;  the  plaintiff  agreeing  to  give  Winaus  day 
of  payment  for  four-fifths  of  the  amount  which  might  be 
awarded  him ;  Winans,  on  his  part,  to  bind  himself  to  pay  in 
cash  one-fifth  of  the  award  within  thirty  days,  and  to  secure 
the  balance  by  bond  and  mortgage,  with  the  option  to  satisfy 
the  whole  award  by  paying  down  the  amount  awarded,  less 
$500.  It  is  admitted  that  we  are  compelled  to  arrive  at  the 
conclusion  that  the  plaintiff  is  entitled  to  a  mortgage  by  con- 
struction, and  that  there  is  some  ambiguity  in  the  terms  of  the 
agreement  in  this  respect ;  yet  there  is  no  doubt,  either  as  to 
the  parties  to  the  agreement,  the  amount  due  the  plaintiff,  or 
the  lands  referred  to.  I  cannot  see  wiiy  the  plaintiff  is  not 
entitled  to  the  benefit  of  his  agreement,  if  we  believe  that,  by 
a  fair  construction  of  it,  he  is  entitled  to  a  mortgage.  We 
cannot  say  that  this  contract  cannot  be  understood,  nor  that  it 
is  incapable  of  any  certain  construction. 

The  conclusion  being  that  the  plaintiff  is  entitled  to  a 
mortgage,  and  that  the  supplemental  suit  is  well  brought,  the 
decree  below  must  be  reversed  and  a  decree  entered  over- 
ruling the  demurrers. 

The  whole  court  concurred. 
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Morgan    and   others,   appellants,   and    Rose   and   others, 
respondents.* 

1.  The  act  to  incorporate  the  trnstees  of  religious  societies  does  not,  pro 
prio  vigore,  do  more  than  vest  the  legal  title  in  the  ecclesiastical  property 
in  such  trustees. 

*  Cited  in  Worrell  v.  First  Pres.  Church,  8  C.  E.  Gr.  105 ;  Black  v.  Bel.  <€r 
Bar.  Can.  Co.,  9  C.  E.  Or.  477-493 ;  Stevens'  Ex'x  v.  Stevens'  Ex'rs,  Id.  576. 
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2.  The  statute  was  designed  to  create  a  simple  trust,  so  that  the  trustees 
must  hold  and  dispose  of  the  property  in  conformity  to  the  directions  of 
tlieir  cestuis  que  trust,  who  may  be,  either  the  congregation,  or  certain  offi- 
cials, according  to  tlie  rules  or  discipline  of  the  particular  church  or  society. 

3.  Where  the  question  is  whether  a  certain  act  done  by  the  trustees  in 
their  corporate  capacity,  be  within  or  without  their  power,  the  corporation 
is  a  proper  and  necessary  party ;  but  where  such  act  has  been  enjoined,  the 
injunction  will  not  necessarily  be  dissolved  on  account  of  the  non-joinder 
of  such  party. 

4.  The  general  rule  is  that  an  appeal  will  lie  from  all  orders  either 
granting,  refusing,  sustaining,  or  dissolving  injunctions. 


3Ir.  P.  L.  Voorhees  and  Mr.  Jlrowning,  for  apj)ellants. 
M?'.  A.  C.  ^covel  and  3fr.  J.  Wi/son,  for  re-spondents. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  complainants  in  this  suit  are  members  of  "  The  Baptist 
Church  of  Camden,"  One  of  tlieni  was,  at  the  time  of  the 
commencement  of  these  proceedings,  the  pastor,  and  four  of 
the  others  were  trustees  of  this  church.  The  bill  is  exhibited 
in  behalf  of  the  complainants,  and  such  other  members  as 
may  choose  to  come  in.  Of  the  defendants,  five  claim  to  be 
trustees,  the  rest  being  members  of  the  congregation.  On 
the  3d  of  June,  1869,  those  of  the  defendants  who  claim  to 
be  trustees  met  at  the  church  building,  on  a  call  of  the  board, 
and  passed  a  resolution,  wherein,  after  referring  to  a  certain 
resignation  of  the  pastor,  and  reciting  that  "  whereas,  as  well 
before  as  since  such  resignation,  feelings  of  discontent  touch- 
ing the  said  pastor  threatened  and  do  threaten  to  disturb  the 
peace  of  the  church,  which  may  lead  to  violence  among  its 
members,"  it  was  declared  that,  "  in  order  to  avoid  all  disor- 
derly or  unchristian  proceedings,  at  times  of  public  worship 
or  business,  this  board  deem  it  prudent,  and  therefore  order, 
that  the  church  edifice  be  closed  against  any  meetings  for 
public  worship  or  business  until  after  the  first  day  of  July 
next,  and  the  further  order  of  this  board,"  &c.  In  conformity 
wnth   this  resolution  the  church  was  closed,  and  the  congre- 
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gation  prevented  from  its  use  on  Sundays  and  at  other  times. 
Subsequently,  the  complainants  getting  possession  of  this 
building,  caused  it  to  be  thrown  open  to  the  congregation,  and 
it  is  the  main  purpose  of  the  present  bill  to  restrain  the  de- 
fendants, by  injunction,  from  closing  this  meeting-honse,  and 
preventing  its  being  used  as  a  place  of  worship  and  business. 
An  injunction  having  been  granted,  was  retained  on  a  motion, 
founded  on  the  bill  and  answer,  to  dissolve.  The  present 
appeal  brings  up  for  review  this  action  of  the  Chancellor. 

The  claim  of  these  appellants  to  a  dissolution  of  this  in- 
junction must,  in  my  opinion,  rest  entirely  on  the  foundation 
that  they  possess,  as  the  trustees  of  the  church  in  question, 
the  authority  to  decide  when,  and  under  what  circumstances, 
the  church  edifice  is  to  be  used  by  the  congregation.  Upon 
the  argument  the  case  of  the  appellants  was  properly  put 
upon  this  ground,  and  it  was  strenuously  urged  that  the  con- 
trol of  the  trustees  over  the  meeting-house  was  unlimited, 
except  to  the  extent  that  they  were  bound  to  exercise  a  fair 
and  honest  judgment  upon  the  subject.  This  same  position 
is  assumed  in  the  answer,  and  the  substantial  question  there- 
fore to  be  solved,  is  as  to  the  extent  of  the  power  of  these 
trustees  over  this  place  of  worship. 

"The  Baptist  Church  of  Camden,"  has  been  duly  incor- 
porated by  force  of  the  provisions  of  the  act  of  the  legislature 
of  this  state,  entitled  "  an  act  to  incorporate  trustees  of  reli- 
gious societies."  Nix.  Dig.  802.*  As  the  present  defendants 
do  not  pretend  that  they  have  any  authority  except  that  which 
they  derive  from  this  statutory  source,  the  language  and  mean- 
ing of  this  law  is  the  primary  subject  of  interest  in  this  in- 
vestigation. 

The  title  of  this  statute  appears  to  me  very  clearly  to 
indicate  its  purpose,  which  is  expressed  to  be  '^to  incorporate 
trustees  of  religious  societies."  It  is  not  its  office  to  in- 
corporate the  society  itself,  but  to  confer  certain  definite  fran- 
chises on  a  select  body  of  such  society.  With  this  view,  the 
first  section  of  the  act  provides  that  every  "religious  society  or 

*Bev.,  p.  958. 
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congregation  of  christians  "  is  authorized  to  assemble  upon  a 
certain  notice,  and,  by  a  plurality  of  voices  of  those  present, 
to  elect  any  number  not  exceeding  seven  as  trustees.  The 
same  section  then  declares  that  the  trustees  thus  chosen  are 
thereby  constituted  a  ''  body  politic  and  corporate  in  law." 
It  will  be  observed  that  it  is  but  a  chosen  part  of  the  society 
that  is  converted  into  a  corporation.  Tiiere  are  then  other 
provisions  adapted  to  the  purpose  of  continuing  the  line  of 
trustees,  and  settling  certain  minor  details.  But  it  is  the 
third  section  which  confers  upon  the  trustees  all  the  power 
which  they  possess.  This  is  its  language:  "  The  said  trustees 
and  their  successors  shall,  by  such  name  of  incorporation,  be 
able  and  capable  to  acquire,  purchase,  receive,  have  and  hold 
any  lands,  tenements,  hereditaments,  legacies,  donations, 
moneys,  goods,  and  chattels,  in  trust  for  the  use  of  the  said 
society  or  congregation,  to  any  amount  in  value  not  exceeding 
two  thousand  dollars  a  year,  and  the  same,  or  any  part  thereof, 
to  sell,'  grant,  assign,  demise,  alien,  and  dispose  of,  to  sue  and 
be  sued,  implead  and  be  impleaded,  in  any  court  of  law  or 
equity ;  to  make  use  of  a  common  seal,  and  the  same  to  alter 
and  renew  at  their  pleasure." 

The  lano;uao;c  here  used  is  altosjether  certain  and  unam- 
biguous.  The  legislative  intent  is  plainly  stated.  The 
provision  is,  in  substance,  this :  the  temporalities  of  the 
church  are  put  in  trust,  without  limitations,  for  the  use  of 
the  congregation.  This  being  the  clear  intent,  the  only 
inquiry  is  as  to  the  legal  effect  of  such  a  disposition  of  prop- 
erty. If  the  learned  counsel  of  the  appellants  had  not 
expressed,  on  the  argument,  the  views  which  they  did,  I 
should  have  thought  that  this  was  a  subject  concerning 
which,  among  lawyers,  a  difference  of  o^^inion  could  not 
exist.  But  notwithstanding  all  the  respect  which  I  enter- 
tain for  the  views  thus  presented,  on  account  of  the  source 
whence  they  proceeded,  my  reflections  on  the  subject  have 
served  but  to  confirm  my  original  impressions,  that  such 
views  are  unfounded  in  principle  and  irreconcilable  with  all 
authority.     That  this  statute,  proprio  vigore,  creates  merely 
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a  simple  trust,  appears  to  me  incontestable.  This  kind  of  in- 
terest arises  whenever  property  is  vested  in  one  person  upon 
trust  for  another,  and  the  nature  of  the  trust,  not  being  de- 
fined in  the  settlement,  is  left  to  the  construction  of  the 
law.  This  is  precisely  what  the  statute  under  examination 
does :  the  proj)erty  is  put  in  the  liands  of  the  trustees  in 
trust  for  the  congregation  ;  but  there  is  not  a  word  in  tiie 
act  which  tends  towards  a  definition,  or  description,  or  limi- 
tation of  such  trust :  and  I  do  not  know  that  in  any  dic- 
tum or  in  any  adjudged  case,  a  doubt  has  ever  been  ex- 
pressed as  to  the  fact  that,  by  force  of  such  a  settlement,  the 
trustee  is  a  mere  depositary  of  the  property,  and  that  the 
cestui  que  trust  has  both  the  jus  hahendi,  or  the  right  to  be 
put  in  the  actual  possession  of  the  estate,  and  the  jus  dispo- 
vendi,  or  the  right  to  call  upon  the  trustee  to  execute  con- 
veyances of  the  legal  estate,  as  the  cestui  que  trust  directs. 
It  would  be  superfluous  to  refer  to  books  as  vouchers  of  so 
familiar  a  doctrine.  No  one,  I  think,  at  all  versed  in  this 
branch  of  the  law,  can  doubt  that  the  language  of  the  statute, 
if  found  in  a  will  or  a  deed,  would  have  the  effect  thus  indi- 
cated. A  testamentary  disposition  vesting  real  and  personal 
estate  in  A,  coupled  with  a  power  of  sale,  in  trust  for  B, 
would  place  in  A  nothing  but  the  dry  legal  title,  which  it 
would  be  his  duty  to  hold  in  entire  subservience  to  the  wishes 
and  directions  of  B.  And  that,  I  think,  was  the  precise 
purpose  of  the  statute  in  question.  It  was  not  the  legislative 
design  to  establish  one  uniform  government  over  the  tempor- 
alities of  each  church  that  became  incorporated  under  its 
provisions,  but  simply  to  provide  flexible  machinery,  whereby 
each  congregation  could  hold,  protect  and  dispose  of  its  prop- 
erty in  suth  manner,  and  for  such  purposes  as  might  seem  to 
it  best.  I  have  no  idea  that  the  framers  of  this  act  intended 
that  each  society  of  christians  who  availed  themselves  of  its 
privileges,  gave  up,  by  such  act,  to  the  trustees  thus  selected, 
all  dominion  over  their  property,  real  and  personal ;  but,  on 
the  contrary,  I  deem  the  purpose  was,  and  such  purpose  seems 
to  me  a  most  wise  one,  to  put  it  in  the  power  of  every  such 
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society  to  transmit  its  property  in  perpetual  succession,  by  in- 
vesting it  with  the  requisite  corporate  capacities,  leaving  it 
to  be  disposed  of,  through  this  instrumentality,  by  either  the 
"whole  congregation,  or  certain  parts  of  it,  or  by  sucli  of  its 
functionaries  as  should  be  clothed  with  such  power  by  force 
of  the  ecclesiastical  organization  to  which  they  might  belong. 
I  think,  therefore,  these  trustees,  as  the  holders  of  a  simple 
trust,  have  no  right  in  equity,  to  control  or  dispose  of  the 
churcli  proi)erty  except  as  directed  so  to  do  by  the  cestui 
que  trust.  Whether  the  powder  to  give  such  direction  resides 
in  the  whole  congregation,  or  in  particular  members,  or  in 
special  officials,  depends,  in  each  instance,  on  the  established 
usages  or  express  regulations  of  the  individual  congrega- 
tion, or  of  that  wider  ecclesiastical  organization  of  wliich 
such  congregation  is  a  branch.  But,  as  has  been  already 
stated,  the  whole  eflPect  of  this  statute  is  to  create  a  general 
trust,  making  the  trustees  bare  depositaries  of  the  legal  estate 
in  the  temporalities. 

Nor  have  I  found  anything  in  the  adjudged  cases,  nor  any 
dictum  contained  in  such  cases,  which  conflicts,  in  any  re- 
spect, with  this  conclusion.  Indeed,  in  the  opinion  read  in 
the  case  of  Den  v.  Pilling,  4  Zab.  661,  a  construction  is  put 
upon  this  statute  precisely  similar  to  that  above  expressed. 
Its  words,  upon  this  point,  are  these :  "  It  cannot  be  doubted, 
however,  that  the  trustees  of  all  religious  societies  hold 
the  property  subject  to  its  appropriate  use,  and  have  no 
legal  right  to  determine  when  the  religious  meetings  shall 
be  held,  or  who  shall  officiate,  unless  such  power  is  given 
to  them  by  the  rules  and  discipline  of  the  denomination  to 
which  they  belong,  and  that  they  may  be  compelled,  by 
proper  proceedings  at  law  or  in  equity,  to  fulfill  their 
duty."  It  is  true  that  this  expression  of  opinion,  coming 
into  the  case  as  a  side  remark,  has  not  the  .force  of  a  direct 
adjudication,  but  it  has  peculiar  weight  from  the  circum- 
stance that,  from  the  forcible  language  used,  it  is  obvious 
that  it  did  not  occur  to  the  judicial  mind,  that  this  act  was 
susceptible  of  any  other  interpretation. 
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Upon  the  argument  much  stress  was  laid  on  certain  ex- 
pressions made  use  of  in  the  opinion  in  the  case  of  Van  Houfen 
V.  The  First  Reformed  Dutch  Church,  2   C.  E.  Green  126; 
but  an  examination  of  the  case  will  show  that  these  expres- 
sions can  be  made  to  appear  to  favor  the  views  of  the  appel- 
lants, only  by  being  cited  as  disjointed  fragments  and  sepa- 
rated from  the  context  to  which  they  belong.     Some  parts  of 
this  opinion,  taken  by  themselves,  appear,  at  first  sight,  to 
countenance   the   doctrine    that    these  statutory  trustees   are 
competent  to  control    at  their  discretion,  and   to  dispose  of 
the  church  property ;  but  upon  a  closer  scrutiny,  it  will  be 
perceived  that  such  parts  relate  to  those  particular  trustees 
whose  authority  was  then  the  subject  of  inquiry.     That  con- 
troversy was  between  the  pewholders  and  the  trustees,  the 
latter  being  about  to  take  down  the  church  building,  a  pro- 
ceeding opposed  by  the  former  class  of  persons,  and  the  de- 
cision was  that  the  power  of  the  trustees  was   plenary  for 
that   and   all   other    purposes    relating   to   the   ecclesiastical 
property.     But  the  Chancellor  does   not  say,  nor   intimate, 
that  such    autiiority  was  conferred    by  the  statute;    but,  to 
the  contrary,  he  clearly  deduces  such   power   from  the  par-: 
ticular  regimen  of  the  Reformed  Dutch   Church.     On  this 
point  he  thus  plainly  expresses  himself:     "  Whether  the  in- 
terests  of    the   church    and    congregation    require    that   the 
church  should  be  removed  to  another  locality,  is  a  question 
wliich  the  authorities  of  the  state  and  of  tlie  church  have 
wisely  committed  to  the  judgment  and  discretion  of  its  board 
of  trustees.     In   the  Reformed  Dutch  Church  in  this  state, 
the  trust  has  been  delegated  to  the  consistory,  a  body  con- 
sisting of  the  pastor,  deacons,  and  elders  of  the  church,  the 
guardians  at  once  of  its  spiritual   and   temporal    interests." 
It  was  this  dominion  over  the  church    property  which   the 
Chancellor  held  was  not  to  be  controlled  by  the  wishes  of  the 
congregation,  or  of  any  branch  of  it ;  but  it  will  be  noticed 
that  this  was  a  dominion  which  proceeded  not  only  from  the 
statute,  but,  in  fact,  from  the  church  government.     The  de- 
fendants  in   that  case  were,  it   is   true,  trustees   possessing, 
Vol.  VII.  2  o 
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by  force  of  tlie  statutory  law,  tlie  legal  title ;  but  they  were 
likewise  the  consistory,  and  as  such,  clothed  with  absolute 
control  over  the  ecclesiastical  property.  This  case  harmonizes 
with  the  views  which  I  have  already  expressed  with  respect 
to  the  proper  signification  of  the  statute  in  question. 

The  cases  of  Van  Horn  v.  Talviage,  4  Hald.  Ch.  1 08,  and 
Doremiis  v.  The  Dutch  Reformed  Church,  2  Green's  Ch.  332, 
rest  upon  the  same  basis  as  that  of  the  case  to  which  reference 
has  just  been  made  ;  for  they  each  involve  the  question  as  to 
the  authority  of  trustees  who  are  also  the  consistory  of  the 
Dutch  Reformed  Church,  which,  emanating  as  it  does  from 
the  statute  and  the  church  polity,  is,  it  must  be  admitted, 
unqualified  and  absolute.  These  cases,  therefore,  do  not  favor 
the  contention  of  the  counsel  of  the  appellants.  With  respect 
to  the  New  York  decisions  which  were  cited,  they  can  throw 
but  little  light  on  the  subject,  from  the  circumstance  that  the 
statute  of  that  state  bears  but  a  general  resemblance  to  our 
own.  So  far,  however,  as  such  adjudications  are  applicable 
to  the  present  topic  of  consideration,  they  are  in  aid  of  the 
conclusion  that  the  authority  of  the  religious  society  is  supreme, 
except  to  the  extent  that  such  autliority  is  taken  away  by  the 
force  of  the  legislative  act. 

My  conclusion  is  that  the  trustees,  who  are  appellants  in 
this  case,  did  not  acquire,  by  the  mere  act  of  incorporation, 
the  authority  which  they  claim,  to  close  the  church  building 
at  tlieir  discretion.  Nor  can  it  be  claimed  that  they  are 
invested  with  such  power  by  reason  of  the  usages  or  disci- 
pline of  the  church  which,  in  some  respects,  they  represent. 
As  this  case  is  now  presented  to  this  court,  it  is  clear  that  it 
is  for  the  pastor  and  congregation  to  decide  when  the  church 
shall  be  opened  and  when  it  shall  be  closed.  An  affidavit 
annexed  to  the  bill  states  that  the  pastor  and  the  society  are 
the  depositaries  of  this  authority,  according  to  the  "  customs, 
rules,  and  discipline  of  said  church,"  and  this  affidavit  stands 
in  full  force,  without  any  attempt  at  contradiction  or  refuta- 
tion. The  plea  advanced  in  the  answer,  that  the  act  of  the 
trustees  in  closing  the  meeting-house  had  the  approval  of 
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certain  members  of  the  cliurchj  as  appears  by  their  petition 
among  the  papers  before  the  court,  can  have  no  effect.  The 
members  of  the  church,  or  of  the  spiritual  body,  can  have 
no  more  control  over  the  church  edifice,  or  the  times  of 
worship,  than  the  rest  of  the  congregation ;  and  even  if  such 
power  resided  in  such  members,  their  votes  could  not  be 
legally  taken  except  at  a  meeting  regularly  convened. 

The  result  to  which  I  have  thus  come,  dispenses  with  the 
necessity  of  discussing  the  question  whetiier,  admitting  the 
legal  power  of  these  appellants,  as  trustees,  to  close  the 
church  at  their  will,  such  authority  was  fairly  exercised  in 
this  particular  instance.  I  assume,  for  present  purposes,  that 
these  officers  were  actuated  by  proper  motives,  and  on  that 
assumption  I  arrive  at  the  conclusion  already  expressed,  that 
they  had  no  legal  competency  to  do  the  act  now  in  contro- 
versy. This  view  disposes  of  the  merits  of  this  litigation  in 
its  present  stage. 

But  the  case  of  the  appellants  was,  in  the  next  place,  rested 
on  an  objection  to  the  form  of  the  complainants'  proceedings. 
In  the  answer  it  is  alleged  that  the  corporate  body,  "  The 
Baptist  Church  of  Camden,"  is  a  necessary  party  to  this  suit, 
and  that  the  omission  of  such  party  invalidates  the  order 
which  was  granted,  directing  an  injunction  to  issue.  Upon 
reflection,  it  seems  to  me  that  the  corporation  is  a  party  in- 
dispensable to  the  legal  propriety  of  this  procedure.  The  act 
which  is  complained  of,  and  which  forms  the  gravamen  of  the 
bill,  was  done  by  the  appellants  colore  officii.  The  defence 
is  placed  upon  the  claim  that  the  church  was  closed  by  a 
regular  order  of  the  corporate  authority,  and  one  of  the  prin- 
cipal questions  in  the  controversy,  therefore,  is  as  to  the  exist- 
ence of  such  corporate  authority.  If  the  corporation  can 
be  interested  in  any  question,  it  must  of  necessity  be  so  in 
this  question.  It  has,  certainly,  a  right  to  be  heard  in  its 
own  proper  person,  when  the  extent  of  its  authority  is  the 
matter  to  be  adjudged.  Without  its  presence  in  the  suit,  the 
decree,  if  adverse,  will  not  bind  it;  nor,  if  in  its  favor,  can 
it  claim  for  such  decree  that  quality  of  conclusiveness  which, 
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in  legal  theory,  is  deemed  to  attach  to  every  final  determina- 
tion of  a  court.  I  think,  in  this  case,  the  church  should  have 
been  made  a  party  in  its  corporate  capacity,  a  conclusion 
which  will  be  found  to  harmonize  with  the  opinion  of  Chan- 
cellor Walworth,  in  the  case  of  Lawyet'  v.  Cippet'ly,  7  Paige 
282 

Upon  the  argument  it  was  assumed  that  if  this  defect  ex- 
isted, the  injunction  must  fall.  But  this  is  a  fallacy.  The 
general  principle  undeniably  is,  that  a  decree  or  order  will 
not  be  made,  affecting  the  rights  of  an  absent  party.  But 
this  rule,  like  most  general  rules,  is  liable  to  the  control  of 
the  equities  of  the  particular  case,  for  it  is  but  seldom  thaty 
in  a  court  of  equity,  a  mere  form  can  defeat  the  ends  of  jus- 
tice. The  non-joinder  of  an  essential  party  does  not  of  neces- 
sity lead  to  the  dissolution  of  an  injunction ;  the  general 
rule  is  that  it  will  have  that  effect,  but  such  rule  is  not  uni- 
versal. Even  where  a  bill  is  demurred  to  on  the  ground  of 
the  want  of  proper  parlies,  and  such  demurrer  is  sustained, 
the  injunction  does  not  inevitably  fall,  for  in  some  cases  the 
court  will  give  leave  to  amend  without  prejudice  to  the  in- 
junction. Several  cases  to  this  effect  are  cited  in  Mr.  Kerr's 
Tt'eatise  on  Injunctions,  p.  635.  So  it  is  correctly  said  in 
the  same  work,  page  208,  that  "  where  there  is  a  case  for  an 
injunction,  and  the  injunction  will  operate  for  the  benefit  of 
parties  not  before  the  court,  the  absence  of  those  parties, 
though  a  ground  of  demurrer  to  the  bill,  will  not  prevent  the 
court  from  interfering."  I  think  the  true  principle  is,  that 
when  the  injunction  will  have  the  effect  of  injuring,  in  any 
material  respect,  the  rights  of  absent  persons,  the  court  will 
not,  unless  in  case  of  special  necessity,  interfere  with  such 
rights,  but  that  when  the  absence  of  persons  as  parties  con- 
stitutes, so  far  as  the  granting  or  refusing  of  the  injunction  is 
concerned,  a  formal  rather  than  a  substantial  defect,  there  is 
no  ground  arising  from  such  fact  for  a  refusal  of  the  tempo- 
rary aid  of  the  court,  if  such  aid  appears,  under  the  circum- 
stances, to  be  equitable.  The  present  case  is  a  stroi>g  illus- 
tration of  the  propriety  of  these  limitations  on  the  usual  rule 
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which  exacts  the  joinder  of  essential  parties.  The  defect 
now  complained  of  is  that  the  corporation  has  not  been  sub- 
poenaed, but  all  the  corporators,  who  are  the  trustees,  are 
before  the  court;  there  can  be  no  pretence  that,  on  the  mo- 
tion to  dissolve  this  injunction,  the  joinder  of  the  corporate 
body  could  have  had  the  slightest  effect ;  every  circumstance 
of  defence  which  that  body  could  have  interposed,  has  been 
presented  by  the  trustees ;  and  upon  motion  it  would  be  a 
matter  quite  of  course  to  permit  the  complainants  to  amend 
their  bill  on  the  point  to  which  exception  is  taken.  Any  per- 
emptory rule  which  would  require  the  Chancellor,  under  such 
conditions  of  the  case,  to  dissolve  an  injunction  substantially 
necessary  for  the  protection  of  property  or  equitable  rights, 
would  be  a  blot  upon  the  legal  system,  as  it  would  injuriously 
subordinate  equity  to  mere  mode  of  proceeding.  In  my 
opinion,  the  Chancellor  rightly  exercised  his  discretion  in  re- 
fusing to  withdraw,  on  this  technical  ground,  the  protective 
arm  of  the  court. 

There  was  a  point  made  on  the  part  of  the  respondents  in 
the  argument  before  us,  tliat  the  injunction  order  in  this  case 
was  not  a  proper  subject  of  appeal.  This  objection  under 
the  view  heretofore  expressed,  has  become  of  no  importance 
in  this  inquiry ;  but  as  a  matter  of  practice  it  is  of  moment^ 
and  on  that  account  has  been  considered  by  the  court,  and 
our  unanimous  opinion  is  that  an  appeal  will  lie  from  an  order 
of  this  character.  We  consider  the  general  rule,  settled  by 
the  practice  and  recognized  in  the  decisions,  is  that  all  orders 
eitlier  granting,  refusing,  sustaining  or  dissolving  injunctions 
are  appealable,  unless  in  those  few  and  exceptional  cases 
where  an  order  is  so  temporary  in  its  operation,  or  so  slightly 
affects  the  interest  of  the  party  on  whom  it  operates,  that 
such  party  cannot  be  said  to  be  aggrieved  by  such  order. 
Tliis  class  of  excepted  cases  belongs  to  the  category  of  inter- 
locutory orders  in  the  cause,  or  orders  resting  in  the  discre- 
tion of  the  Chancellor.  Of  this  latter  kind,  Chancellor  Green 
appears  to  have  considered  the  denial  of  the  motion  for  an 
injunction  in  the  case  of  the  Attorney- General  v.  The  City  of 
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Paterson,  1  Stockt.  627.  But  that  most  orders  appertaining 
to  injunctions  are  appealable,  is  settled  by  the  practice  of  this 
court,  as  will  appear  from  the  following  cases :  Chegary  v. 
Scojield,  1  Hoist.  Ch.  525 ;  Doughty  v.  SomervUle  R.  Co.,  3 
Hoist.  Ch.  629;  Attorney- General  v.  Paterson,  1  Stockt.  628; 
2  McCarter  501. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

The  whole  court  concurred. 


Landrum  and  others,  appellants,  and  Knowles,  respondent.* 

A  policy  of  insurance  was  taken  by  a  wife  on  the  life  of  her  husband, 
in  favor  of  and  made  payable  to  her  children.  After  the  payment  of  sev- 
eral premiums,  she  assigned  this  policy  in  payment  of  a  debt  of  her  hus- 
band, and  thereupon  the  assignee  paid  several  successive  premiums.  After 
the  death  of  the  husband  the  children  filed  their  bill,  claiming  the  whole 
8um  insured.  Held,  that  they  were  entitled  only  to  the  value  of  the  policy 
at  the  time  of  its  assignment,  on  the  ground  that  the  gift  from  the  mother 
to  them  was  executed  only  to  that  extent. 


Mr.  A.  Kirkpatrick  (with  whom  was  Mr.  T.  8.  Alex- 
ander), for  appellants. 

Mr.  Dixon,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

The  Chief  Justice. 

The  end  of  this  bill  is  to  compel  the  payment  to  the  com- 
plainants of  certain  moneys  due  on  a  policy  of  insurance. 
This  contract  with  the  insurance  company  had  been  entered 
into  by  the  mother  of  the  complainants,  who  are  infants,  and 
bears  date  the  28th  of  December,  1850.  The  consideration 
was  the  payment  of  $56  annually,  and  the  insurance  was  on 
the  life  of  Samuel  G.  Landrum,  and  was  for  the  "  sole  use 
of  the  children  of  the  said  Lucy  and  Samuel  G.  Landrum  ;'^ 

*  Cited  in  DeBmge  v.  Elliott,  8  O.  E.  Or.  493. 
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the  agreement  of  the  company  being  with  the  "said 
assured,"  that  they  will  "well  and  truly  pay,  or  cause  to 
be  paid,  the  said  sum  insured  to  the  said  assured,  or  their 
assigns,"  &c.  On  the  20tli  of  February,  1860,  Lucy  A. 
Landrum,  the  mother  of  the  complainants,  under  her  hand 
and  seal,  and  with  the  assent  of  her  husband,  assigned  this 
policy  to  the  respondent,  in  payment  of  a  debt  due  to  him 
from  the  husband.  Lucy  A.  Landrum  had  paid  the  premiums 
due  on  the  policy  up  to  the  28th  day  of  December,  1860, 
the  last  payment  by  her  having  been  made  on  the  28th  day 
of  December,  1859.  Subsequently  to  this  payment,  the 
respondent  had  paid  the  premiums.  Samuel  G.  Landrum, 
whose  life  was  insured,  died  in  June,  1869.  The  insurance 
company,  which  was  a  party  to  the  suit,  had  declined  to  pay 
the  moneys  due  until  it  should  be  ascertained  to  which  of  the 
claimants  the  debt  was  legally  due. 

The  Chancellor  decreed  that  the  complainants  were  entitled 
to  the  "cash  value  of  the  policy  of  insurance  in  question  in 
this  cause,  at  the  time  the  policy  ceased  to  be  kept  alive  by 
the  payment  of  the  premiums  by  Lucy  A.  Landrum,  or  her 
husband,  Samuel  G.  Landrum,  to  wit,  on  the  28th  day  of 
December,  1 860,"  which  sum  was  to  be  determined  by  the 
rules  of  the  company,  the  residue  of  the  money  owing  on 
the  policy  being  ordered  to  be  paid  to  the  respondent.  It  is 
from  the  latter  branch  of  this  decree  that  the  present  appeal 
has  been  taken. 

The  claim  of  the  appellants  is  that  they  are  entitled  to  the 
whole  of  the  money  due  on  this  policy ;  the  ground  of  this 
demand  being  that  the  policy  was  made  for  tlieir  benefit,  and 
was  payable  to  them,  and  that  the  gift  having  been  com- 
pletely executed  by  their  mother  could  not  be  revoked  by 
her,  and  that,  consequently,  the  assignment  by  her  to  the 
respondent  is  invalid.  This  contention  is  controverted  by 
the  other  side,  on  the  grounds,  that  as  the  consideration 
moved  exclusively  from  the  motlier,  the  api>ellants,  who  are 
her  children,  could  not  acquire  any  interest  in  the  policy  as 
against  her,  and  that  as  they  are  mere   volunteers,  without 
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having  paid  any  consideration  for  the  interest  which  they 
claim,  a  court  of  equity  will  not  extend  to  them  any  assist- 
ance. But  this  view  taken  by  the  counsel  of  the  respondents 
cannot  be  sustained.  It  falls  to  the  ground  from  the  fiict 
that  the  gift  of  an  interest  in  this  assurance  has,  at  least  to 
a  considerable  extent,  been  fully  executed.  There  can  be  no 
question  as  to  the  equitable  rule,  that  whenever  any  thing 
or  chose  in  action  has  been  completely  transferred  or  as- 
signed, a  court  of  chancery  will  give  effect  to  such  act,  even 
thongh  it  be  purely  voluntary.  The  principle  was  marked 
out  with  nice  discrimination,  in  Ellison  v.  Ellison,  6  Ves, 
656,  by  Lord  Eldon,  who  said  :  "  I  take  the  distinction  to 
be,  that  if  you  want  the  assjistance  of  the  court  to  constitute 
you  cestui  que  trust,  and  the  instrument  is  voluntary,  you 
shall  not  have  that  assistance  for  the  purpose  of  constituting 
you  cestui  que  trust;  as  upon  a  covenant  to  transfer  stock, 
&c.,  if  it  rests  in  covenant,  and  is  purely  voluntary,  this 
court  will  not  execute  that  voluntary  covenant;  but  if  the 
party  has  completely  transferred  stock,  &e.,  though  it  is  vol- 
untary, yet  the  legal  conveyance  being  effectually  made,  the 
equitable  interest  will  be  enforced  by  this  court."  Now,  in 
the  present  instance,  the  interest  in  this  policy  was  effect- 
ually transferred  to  these  appellants,  for  by  its  very  terms  it 
is  made  payable  to  them,  and  it  is  difficult  to  conceive  what 
ceremony  or  fact  is  wanting  to  the  perfection  of  the  gift  to 
them.  The  mother  pays  the  premium  for  the  use  and  benefit 
of  the  children,  and  the  insurance  company,  at  her  instance, 
in  the  policy,  enters  into  an  agreement  to  pay  the  insurance 
money  to  them.  The  gift  to  the  children  is  voluntary,  but, 
very  clearly,  it  is  completely  executed  as  a  gift  by  the  mother 
from  whom  it  proceeds.  In  Fortescue  v.  Barnelt,  3  Mylne 
^  Keene  36,  tlie  voluntary  gift  was  not  more  entirely  com- 
pleted. This  case  is  most  impoi-tant  in  the  present  exami- 
nation, being:  in  most  of  its  features  similar  to  the  one  now 
before  us,  though  I  think  in  one  essential  respect,  which  in 
the  sequel  will  be  noticed,  is  to  be  distinguished. 

The  facts  were  briefly  these :     A  man  made  a  voluntary 
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assignment  of  a  policy  of  insurance,  which  he  held  upon  his 
own  life,  to  trustees  for  the  benefit  of  his  sister  and  her  child- 
ren, if  she  or  they  should  outlive  him.  The  deed  was  de- 
livered to  the  trustees,  but  the  grantor  kept  the  policy  in  his 
own  possession.  No  notice  of  the  assignment  having  been 
given  to  the  insurance  office,  the  grantor  surrendered  the 
policy  for  a  valuable  consideration.  The  Master  of  the  Rolls 
held  that  the  assignment  of  the  policy,  though  voluntary 
having  been  completely  executed,  was  binding,  and  that  the 
grantor  mnst  answer  to  the  cestuis  que  trust  for  the  value  of 
the  policy.  With  res[)ect  to  the  point  of  the  completeness 
of  the  execution  of  the  gift,  I  do  not  think  tiie  facts  in  the 
case  thus  cited  were  stronger  than  the  facts  in  the  present 
case.  The  assignment  to  trustees  was  not  more  unequivocal 
as  to  intention,  or  more  final  with  respect  to  mode,  than  the 
circumstance  of  putting  the  policy  in  the  name  of  these  ap- 
pellants. In  both  instances  equally,  notiiing  remained  to  be 
done  to  pass  the  interest  assigned  to  the  beneficiaries.  And 
this  authority  would  be  very  forcible  in  favor  of  tiie  entire 
claim  of  the  appellants,  if  it  were  not  for  a  particular  cir- 
cumstance, and  which  is  the  distinguishing  feature  before 
adverted  to.  That  circumstance  is,  that  the  grantor  in  the 
case  cited  covenanted  with  the  trustees  to  "  pay  and  keep  up 
the  annual  premiums  payable  upon  the  policy."  This,  it 
seems  to  me,  is  an  important  ingredient  of  th«  case,  and  it 
is  probable  that  it  is  the  absence  of  this  element  which  has 
led  the  Chancellor  to  make  a  decree  in  favor  of  tiie  appel- 
lants in  its  present  qualified  form.  This  decree  is  shaped 
'Upon  the  idea  that  so  long  as  the  policy  was  kept  alive  by 
the  premiums  paid  by  the  mother  of  the  appellants,  it  be- 
longed, by  the  gift  of  the  mother,  to  them.  To  this  extent 
this  result  is  sustained  by  the  case  just  referred-  to  of  Fo7'- 
iescue  v.  Barnett.  By  taking  the  policy  in  its  form  payable 
to  the  appellants,  and  by  the  payment  of  these  premiums, 
the  mother  passed  definitively  to  the  appellants,  an  interest 
in  the  policy  to  the  value  of  such  payments.  To  this  extent 
the  transaction  was  finished  and  executed.     But  beyond  this 
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value  nothing  could  pass  to  the  appellants  but  by  a  further 
act  of  the  mother,  and  which  act  was  entirely  voluntary. 
She  had  not  even  agreed  to  perform  such  act.  Whatever  pre- 
miums she  might  have  paid,  beyond  those  actually  paid,  would 
have  been  entirely  gratuitous.  To  this  part  of  the  present 
case,  then,  the  decision  just  stated  does  not  apply.  The  point 
is  a  nice  one,  and  it  seems  to  me  there  are  no  precedents,  for 
the  American  cases  cited  can  have  but  little  weight,  as  they 
all  rest,  in  a  great  degree-  on  statutory  considerations.  The 
Chancellor's  view  is  certainly  an  equitable  one ;  it  gives  to  the 
appellants  the  full  value  of  the  policy  up  to  the  time  it  ceased 
to  be  kept  alive  by  their  mother.  At  that  point  the  mother 
indicated,  by  the  assignment  of  the  policy,  her  intention  to 
make  no  more  payments  in  their  favor,  and  unless  the  re- 
spondent had  continued  to  keep  the  policy  alive  it  would 
have  been  forfeited  with  respect  to  all  persons  holding  an  in- 
terest in  it.  It  is  by  no  means  certain  that  this  assignment 
has  not  been  an  advantage  to  the  appellants,  as  otherwise  the 
policy  might  have  fallen  in.  The  respondent  kept  this  insur- 
ance alive  for  his  own  benefit,  having  acquired  an  interest 
in  it  by  the  payment  of  a  valuable  consideration.  As  the 
intention  was  clear,  the  mere  form  in  which  the  interest 
was  passed  to  the  respondent  cannot,  in  a  court  of  equity, 
affect  the  substantial  rights  of  the  parties.  The  result  in 
the  court  below  goes  upon  the  ground  that  the  mother  of 
these  appellants  gave  to  them  the  entire  interest  in  this  policy, 
which  she  herself  had  paid  for;  tha-t,  to  this  extent,  the  gift 
was  executed,  and  consequently  could  be  enforced  in  equity  ; 
but  that  the  acquisition  of  a  further  interest  by  the  payment 
of  subsequent  premiums  was  altogether  executory  and  volun- 
tary, and  that  such  interest  was  not  acquired  by  her  and 
cannot  be  claimed  by  her  beneficiaries.  As  I  have  said, 
this  result  appears  to  me  to  meet  fully  the  equity  of  the 
case;  and  as  it  also,  in  my  judgment,  is  in  harmony  with 
correct  theory,  I  shall  vote  to  affirm  the  decree  of  the  Chan- 
cellor, with  costs. 

The  whole  court  concurred. 


MARCH  TERM,  1872.  599 

Flavell  V.  Flavell.  Atwater  v.  Underbill. 

Flavell,  appellant,  and  Flavell,  respondent. 

The  bill  in  this  cause  was  filed  for  a  divorce  on  the  ground 
of  adultery.  The  Chancellor  granted  the  divorce.  (5  C.  E. 
Green  211.)     The  defendant  appealed. 

Mr.  G.  W.  Oummings,  for  appellant. 

Mr.  J.  W.  Taylor,  for  respondent. 

No  opinion  was  read.     The  decree  was  affirmed. 

For  affirmance — Beasley,  C.  J.,  Bedle,  Depue,  Scud- 
dee,  Van  Syckel,  Wales.     6. 

For  reversal — Clement,  Dalrimple,  Lathrop,  Ogdeh, 
Olden,  Woodhull.     6. 
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Atwater  and  wife,  appellants,  and  Underbill,  respondent.* 

L  An  agreement  between  a  creditor  and  bis  debtor  tbat  tlie  former  sball 
lake  the  business  of  tbe  latter  and  be  responsible  for  and  pay  all  the  busi- 
ness debts,  operates  as  a  release  of  a  debt  of  such  creditor  which  is  shown 
to  be  a  debt  connected  with  such  business. 

2.  The  release  of  a  debtor  from  all  liability  for  a  debt,  is  also  a  release 
and  discharge  of  the  mortgage  of  a  third  person  given  as  collateral  for 
such  debt. 

3.  A  mortgage  given  for  a  specific  purpose  must  be  applied  exclusively 
to  that  purpose,  and  any  other  dispositipn  of  it  will  be  a  fraudulent  misap- 
propriation, against  which  the  mortgagor  will  be  entitled  to  relief. 

4.  A  husband  has  no  power,  by  virtue  of  the  marital  relation,  to  dispose 
of  liis  wife's  separate  property.  He  may  become  her  agent  in  the  man- 
agement and  disposal  of  it,  but  the  validity  of  his  acts  and  the  extent  of 
his  powers  will  be  measured,  as  in  tbe  case  of  other  agents,  by  the  scope  of 
the  authority  his  principal  has  conferred. 

*  Cited  in  Whitney  v.  Franklin,  1  Stew.  130. 
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5.  A  hnsb^d  was  the  agent  of  his  wife  in  the  making  and  delivery  of  a 
mortgage  on  her  estate,  which  was  made  to  A  specifically  as  security  for 
the  debt  of  B.  The  debt  being  extinguished  by  the  release  of  the  princi- 
pal debtor :  Held,  that  the  liusband  under  the  authority  to  deliver  the 
mortgage  for  the  purpose  for  which  it  was  made,  had  no  authority  to  re- 
pledge  the  mortgage  to  A  as  security  for  the  collection  of  assets  which  had 
been  transferred  by  the  debtor  to  A  in  satisfaction  of  the  debt. 

6.  The  assignee  of  a  mortgage  holds  it  subject  to  the  same  equities  and 
defences  that  existed  against  it  in  the  hands  of  the  mortgagee. 


The  opinion  of  the  Chancellor  is  reported  ante  p.  17. 

Mr.  E.  M.  Shreve  and  3fr.  B.  F.  Watson  (of  New  York), 
for  appellants. 

Mr.  F.  B.  Ogden  and  Mr.  I.  W.  Seudder,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  bill  in  this  case  was  filed  to  foreclose  a  mortgage 
bearing  date  on  the  11th  of  January,  1868,  made  by  the 
defendants,  William  Atwater  and  Margaret  A.,  liis  wife,  to 
one  Graston  Lemercier,  in  the  sum  of  $8000.  The  legal  title 
to  the  mortgaged  premises  was,  at  the  time  of  giving  the 
mortgage,  and  still  is,  in  the  wife. 

•William  Atwater,  the  husband,  was  engaged  in  business 
in  the  city  of  New  York,  prior  to  November,  1866.  Having 
become  embarrassed  in  his  circumstances,  on  the  13th  of 
November,  1866,  he  made  an  assignment  of  his  stock  and 
business  to  Lemercier  for  the  benefit  of  his  creditors.  About 
the  Jst  of  February,  1867,  Lemercier  sold  and  transferred 
the  stock  and  business  to  James  B.  Atwater,  who  is  the 
brother  of  William.  The  business  was  subsequently  carried 
on  by  James,  under  the  management  of  William,  who  was 
employed  as  salesman  on  a  salary.  There  is  evidence  from 
which  it  may  be  inferred  that  the  business,  though  in  the 
mame  of  James,  was  really  carried  on  for  the  benefit  of 
William,  under  an  agreement  that  it  was  to  be  transferred 
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to  him  when  his  circumstances  would  permit  him  to  resume 
business  in  his  own  name. 

After  the  sale  and  transfer  to  James,  he  became  indebted 
to  Lemercier,  for  money  borrowed  of  him  at  diiferent  times, 
in  the  sum  of  about  $10,000.  The  moneys  so  borrowed 
were  used  in  the  business ;  and  in  July,  1867,  the  defend- 
ants made  and  executed  a  mortgage  on  the  same  premises 
to  Mrs.  Lemercier,  in  the  sura  of  $8000  to  secure  the  re- 
payment of  the  money  loaned  to  James.  This  mortgage 
being  unsatisfactory  to  Lemercier,  because  of  the  omission 
of  the  usual  interest  clause,  the  mortgage  now  in  controversy 
was  substituted  for  it.  The  business  was  conducted  in  the 
the  name  of  James  until  March,  1868,  when  financial  em- 
barrassments in  the  concern  again  arose,  and  negotiations 
were  concluded  between  William  and  Lemercier  for  the  sale 
of  the  stock  of  merchandise  to  Lemercier.  This  arrange- 
ment did  not  include  the  other  assets  of  the  business, 
and  the  object  of  the  sale  was  to  pay  Lemercier  the  in- 
debtedness of  James  to  him.  Tliis  bargain  was  made  without 
the  knowledge  of  James.  It  was  communicated  to  him  on 
the  next  day,  and  he  refused  to  ratify  it  unless  the  whole 
business  was  taken  off  his  hands,  and  Lemercier  would 
assume  all  the  debts  and  liabilities  on  account  of  it.  A  new 
agreement  was  thereupon  made  between  James  and  Lemercier, 
which  is  in  writing,  and  under  seal,  and  bears  date  on  the 
5th  of  March,  1868.  By  this  agreement  James  assigned  and 
transferred  to  Lemercier  all  the  assets  of  the  business,  including 
the  merchandise,  notes,  and  open  accounts,  and  Lemercier 
agreed  to  assume  and  be  responsible  for  all  tlie  business  debts 
owed  by  James,  whether  upon  notes  or  accounts,  as  shown 
by  *he  books. 

Lemercier,  on  the  16th  of  March,  1868,  assigned  the 
mortgage  to  the  complainant  to  secure  a  note,  made  for  his 
accommodation  by  James,  for  $4000,  which  was  made  on  that 
day,  but  ante-dated  the  17th  of  February,  1868,  and  was 
transferred  to  the  complainant. 
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The  moneys  lent  by  Lemercier  to  James  were  borrowed 
by  hiai  in  his  own  name,  and  he  became  the  principal 
<lebtor.  These  moneys  were  embraced  within  the  agree- 
ment of  March  5th,  1868.  Tiiey  appear  on  the  books 
of  JanieS;  which  are  referred  to  in  that  instrument  as 
descriptive  of  the  debts  to  be  assumed,  as  debts  contracted 
in  connection  with  the  business  in  the  form  of  credits  to 
Lemercier,  from  time  to  time,  as  the  several  sums  were 
advanced.  The  legal  effect  and  operation  of  the  agreement 
of  Lemercier  to  assume  and  pay  this  debt  which  was  due  to 
himself,  was  to  release  and  extinguish  it.  That  such  was 
the  intent  of  the  parties  is  too  firmly  established  by  the 
testimony  to  admit  of  any  doubt.  Lemercier  testifies  that 
James  does  not  owe  him  anything  now;  that  he  was  indebted 
to  him  at  the  time  of  the  sale,  but  after  the  sale  his  personal 
indebtedness  ceased  to  exist. 

The  effect  of  the  satisfaction  and  extinguishment  of  the 
indebtedness  for  which  the  mortgage  was  collateral,  was  to 
discharge  and  extinguish  the  mort2:a":e.  In  the  absence  of  an 
agreement  by  the  surety  that  his  liability  or  that  of  the  secu- 
rities he  pledges  shall  continue,  notwithstanding  the  discharge 
of  the  principal  debtor,  which  in  effect  makes  the  surety  the 
principal  debtor,  an  absolute  release  by  the  creditor  of  the 
principal  debtor  from  all  ultimate  liability  for  the  debt,  will 
enure  to  the  benefit  of  the  surety,  and  operate,  ex  proprio 
vigore,  as  a  discharge  of  his  liability.  Lewis  v.  Jones,  4:  B.  & 
C.  506  ;  Wehh  v.  Hewitt,  3  K.  &  J.  438 ;  Green  v.  Wynn, 
Law  Rep.  4  Ch.  App.  204,  206. 

The  complainant  contends  that,  notwithstanding  this 
release,  Lemercier  was  entitled  to  retain  the  mortgage  by 
force  of  an  agreement  made  pending  the  negotiations  which 
resulted  in  the  sale.  It  is  proved  in  the  case  that  after  the 
inventory  and  valuation  of  the  merchandise  were  made,  the 
assets  were  found  to  be  insufficient  to  pay  the  liabilities,  and 
that  the  ability  to  collect  them  all  was  doubtful;  that 
Lemercier  refused  to  conclude  the  bargain,  but  being 
advised  by  Johnson,  who  was  a  clerk  in  the  establishment, 
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that  under  the  circumstances  it  would  be  best  to  accept  the 
transfer,  if  William  would  let  the  mortgage  remain  as 
security  for  the  collection  of  the  assets,  lie  finally  gave  his 
consent.  Johnson  testifies  that  thereupon  an  agreement  was 
made  between  William  and  Lemercier  that  the  sale  and 
transfer  should  be  concluded  on  the  terms  demanded  by 
James,  and  that  the  mortgage  should  be  retained  by  Lemer- 
cier as  security  for  the  collection  of  the  book  accounts  and 
notes,  which  were  part  of  the  assets  transferred,  and  liable 
for  any  deficiency  in  the  collection  thereof;  and  that  after  the 
arrangement  was  made,  the  terms  proposed  by  James  with 
respect  to  his  release  from  all  the  debts,  were  accepted,  and 
the  agreement  of  March  5th,  1868,  was  prepared. 

The  agreement  for  the  retention  of  the  mortgage  in  the 
hands  of  Lemercier  was  made  by  William,  without  the 
knowledge  of  James.  It  is  not  con4;ended  by  the  complainant 
that  James  assumed  any  obligation  whatever  for  the  collec- 
tion of  the  assets.  His  discharge  from  all  responsibility 
whatever  connected  with  the  business,  without  any  qualifica- 
tion or  condition,  is  conceded.  The  effect  of  the  transaction 
was  to  satisfy  the  debt  of  James,  whereby  the  mortgage  was 
discharged,  and  to  place  it  in  the  hands  of  Lemercier  upon 
an  entirely  different  contract.  The  contract  under  which  Mrs. 
Atwater  consented  to  pledge  the  mortgage  originally,  was  one 
which  gave  her  a  remedy  over  against  James,  personally,  for 
indemnity.  Under  the  new  contract  for  re-pledging  it,  she 
had,  as  a  means  of  indemnification,  only  the  remedy  by  sub- 
rogation to  his  right  in  assets  which  should  be  found  by 
Lemei'cier  to  be  unavailable. 

A  mortgage  which  has  been  satisfied  may  be  given  a  new 
vitality  by  a  re-delivery  by  the  mortgagor  to  tiie  mortgagee 
or  a  third  person,  upon  a  new  consideration,  or  for  a  purpose 
different  from  that  for  which  it  was  made.  Robinson 
V.  Urquhart,  1  Beas.  515 ;  Hoy  v.  Bramhall,  4  C.  E. 
Green  5G3.  But  t9  give  such  effect  to  the  mortgage  the 
re-pledging  must  be  made  by  the  authority  of  the  person 
whose  estate  is  sought  to  be  held  for  the  performance  of  the 
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new  obligation.  Mrs.  Atwater  was  the  owner  of  the  mort- 
gaged premises,  and  tlie  mortgage,  when  once  extinct,  could 
only  be  revived  by  an  authority  which  emanated  from  her. 

The  proof  is  tiiat  the  mortgage  was  made  specifically  for 
the  accommodatian  of  James,  as  a  security  for  the  loans  made 
to  liim.  A  mortgage  given  for  a  specific  purpose  must  be 
applied  exclusively  to  that  purpose,  and  any  other  disposition 
of  it  will  be  a  fraudulent  mis-appropriation,  against  which 
tlie  mortgagor  will  be  entitled  to  relief.  Andrews  v.  Torreyy 
1  McCarter  355. 

Lemercier  is  chargeable  with  notice  that  the  title  was  in 
her.  He  knew  the.  purpose  for  which  the  mortgage  was 
originally  given.  There  is  no  testimony  from  which  tO' 
impute  to  Mrs.  Atwater  fraud,  actual  or  constructive,  in 
relation  to  the  transaction.  The  case  must  stand  upon  the 
naked  ground  of  the  authority  of  William  to  act  as  agent 
for  his  wife  to  bind  her  by  the  agreement  under  which  the 
mortgage,  once  extinct,  Avas  given  a  new  vitality  in  the  hands 
of  Lemercier. 

The  power  of  the  husband  to  bind  the  separate  estate  of 
his  wife,  will  not  result  from  the  marital  relation.  The 
disability  of  the  husband  to  bind  her  property  is  not  left  to 
inference  from  the  creation  of  a  separate  estate.  The  statute 
expressly  declares  that  it  shall  not  be  subject  to  his  dis- 
posal. He  may  become  the  agent  of  his  wife  in  the  manage- 
ment and  disposal  of  her  property,  [Knapp  v.  Smith,  27  N. 
Y.  Ill ;  Owen  v.  Cawley,  36  Ibid.  600) ;  but  when  he  does 
so,  the  validity  of  his  acts  will  be  determined,  and  the  extent 
of  his  powers  measured,  as  in  the  case  of  other  agents,  by  the 
scope  of  the  authority  which  his  principal  has  conferred. 
Lawrence  v.  Finch,  2  C.  E.  Green  234. 

William  was  the  agent  of  his  wife  in  the  making  and 
original  negotiation  of  the  mortgage.  The  Chancellor  con- 
cludes that  his  agency  in  this  transaction  was  general,  and 
not  limited  to  any  particular  terms,  and  on  this  ground  the 
decision  below  was  made.  My  examination  of  the  case  has 
led  me  to  a  different  conclusion.     The  authority  of  an  agent 
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to  use  his  principal's  name  as  security  for  a  third  person,  will 
not  result  from  an  agency,  however  general,  in  the  transac- 
tion of  the  principal's  business,  unless  it  be  shown  that  the 
agent  was  authorized  to  use  the  principal's  name  for  such  pur- 
poses, either  expressly,  or  by  implication  from  proof  that  he 
was  accustomed,  with  his  principal's  consent,  to  use  his  credit 
for  the  accommodation  of  others.  Gulick  v.  Grover,  4  Vroom 
4t)3.  It  is  manifest  that  the  negotiations  which  preceded  the 
making  of  the  mortgage,  were  for  a  security  for  the  indebted- 
ness of  James  to  Leraercier.  Mrs.  Atwater  testifies  that  the 
mortgage  was  made  specifically  for  that  purpose.  In  this  she 
is  confirmed  by  her  husband,  and  not  contradicted  by  the  tes- 
timony of  any  witness.  Indeed,  the  complainant's  counsel,  in 
the  brief  submitted  in  this  court,  admit  that  the  mortgage  was 
executed  as  security  for  this  indebtedness.  When  the  propo- 
sition to  resell  to  Lemercier  was  communicated  to  her  she  was 
informed  that  one  of  the  terms  of  sale  was  that  the  mortgage 
was  to  be  satisfied,  and  the  husband  had  authority  from  her 
to  see  to  its  satisfaction  and  cancellation.  This  is  the  extent  of 
the  agency  of  the  husband.  She  testifies  she  never  consented 
to  the  re-pledging  or  the  use  of  the  mortgage  in  any  way  differ- 
ent from  its  original  purpose.  In  December,  1868,  a  paper 
was  prepared  for  her  signature  by  Lindley  Underhill,  with 
the  knowledge  of  Lemercier,  giving  consent  to  the  use  of  the 
mortgage  as  security  for  the  collection  of  these  claims,  which 
she  refused  to  sign.  She  further  testifies  that  she  never  gave 
her  husband  any  general  authority  to  act  for  her  in  disposing 
of  or  pledging  her  estate.  There  is  no  evidence,  direct  or  cir- 
cumstantial, to  impeach  the  truth  of  her  testimony. 

The  agency  of  the  husband  in  these  transactions  was 
special,  and  did  not  include  the  power  to  re-pledge  the  mort- 
gage for  a  purpose  foreign  to  that  for  which  it  was  made. 
When  he  had  delivered'  it  to  Lemercier  for  the  special  pur- 
pose for  which  it  was  made,  his  authority  was  at  an  end. 
He  could  not,  after  the  object  of  its  execution  and  delivery 
was  fulfilled  by  the  satisfaction  of  the  debt  which  it  was 

Vol.  vn.  2  p 
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executed  to  secure,  re-pledge  it  for  a  different  purpose  with- 
out new  authority  from  his  wife.  His  subsequent  use  of  it 
was  a  fraudulent  misappropriation  of  the  security,  against 
which  his  wife  is  entitled  to  relief.  Andrews  v.  Torrey,  1 
McCarter  355. 

The  mortgage  while  in  the  hands  of  Leraercier  was  satisfied 
and  discharged.  By  the  re-pledging  witiiout  her  authority,  it 
did  not  acquire  a  new  vitality  against  Mrs.  Atwater.  It  is 
equally  invalid  in  the  hands  of  the  complainant.  As  assignee 
he  acquired  no  rights  superior  to  those  of  Lemercier,  his  as- 
signor, and  holds  it  subject  to  the  same  equities  and  defences 
that  existed  against  it  in  the  hands  of  the  mortgagee.  SJian- 
iion  V.  Marselis,  Saxt.  413;  Jacques  v.  EsJer,  3  Green\  Oh. 
461  ;  Woochniff  V.  Depue,  1  McCarter  168  ;  Andrews  v.  Tor- 
rey,  Ibid.  355  ;   Conover  v.  Van  Mater,  3  C.  E.  Green  482. 

The  decree  appealed  from  should  be  reversed,  and  the  com- 
plaiivant's  bill  dismissed,  with  costs  in  this  court  and  in  the 
Oourt  of  Chancery. 

The  whole  court  concurred. 


Taylor,  appellant,  and  Morris,  respondent.* 

1.  As  between  the  parties  to  a  usurious  instrument,  or  against  a  sub- 
sequent holder  witli  knowledge  of  the  defect,  the  original  taint  of  usury 
attaches  to  all  substituted  obligations  or  securities  however  remote,  unless 
the  transaction  be  purged  of  the  original  vice  by  expunging  the  usurious 
element. 

2.  A  new  settlement  of  the  accounts  between  the  borrower  and  lender, 
and  the  cancellation  of  the  original  security,  or  the  introduction  of  a  new 
consideration  in  the  shape  of  an  additional  loan,  will  not  operate  to  give 
validity  to  any  succeeding  obligation  which  secures  the  usurious  exaction. 

3.  In  setting  up  a  defence  of  usury  in  a  suit  in  chancery  the  defendant 
must,  in  his  answer,  as  in  a  plea  of  usury  in  an  action  at  law,  set  out  the 
particular  facts  and  circumstances  of  the  supposed  usurious  agreement,  that 
the  court  may  see  that  the  agreement  was  in  violation  of  the  statute. 

*  Cited  in  Cox  v.  WestcowL,  2  Stew,  552. 
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4.  The  burden  of  proof  is  on  a  defendant  alleging  usury,  and  the  defence 
must  be  sustained  by  such  preponderance  of  evidence  as  establishes  the  truth 
of  the  allestations  on  which  it  depends,  beyond  a  reasonable  doubt.* 


On  appeal  from  the  decree  of  the  Chancellor,  made  on  the 
advisory  opinion  of  the  Vice-Chancel  lor,  reported  ante  p.  439. 

Mr.  W.  H.  Vredenburgh  and  Mr.  B.  Williamson,  for 
appellant. 

Mr.  J.  J.  Ely  and  Mr.  J.  Wilson,  for  respondent. 

The  opinion  of  the  court  was  delivered  by 

Depue,  J. 

The  bill  in  this  case  is  filed  for  the  foreclosure  of  two 
mortgages,  made  by  the  appellant  to  the  respondent,  bearing 
date  respectively  on  the  26th  of  August,  1867,  and  the  12th 
of  April,  1869,  each  in  the  sum  of  $2000.  The  defence  is 
usury  in  each  of  the  mortgages. 

The  allegation  of  the  defendant  is  that  the  first  mortgage 
was  given  to  secure  money  loaned  at  the  time  the  mortgage 
was  made,  and  that  only  $1746.10  were  paid  to  him,  the 
balance  being  retained  by  the  complainant  as  a  bonus,  in  pur- 
suance of  a  contract  to  that  end  between  the  parties.  Two 
checks  are  produced,  made  by  the  complainant  to  the  defend- 
ant, each  bearing  date  contemporaneous  with  the  mortgage, 
the  one  for  $1000,  payable  on  demand,  the  other  for  $746.50, 
payable  on  the  first  day  of  October  following.  The  defend- 
ant testifies  that  he  received  no  other  consideration  for  this 
mortgage  than  these  two  checks.  The  complainant  testifies 
that  at  tlie  making  of  the  mortgage  the  sum  of  $250,  or  there- 
abouts, was  due  to  him  from  the  defendant  for  money  loaned 
out  of  pocket,  in  sev^eral  sums,  within  a  month  prior  to  the 
mortgage;  that  the  amount  was  figured  up  and  included  in 
the  mortgage ;  and  that  the  mortgage  was  given  for  the 
precise  sum  due,  nothing  being  retained  by  way  of  a  bonus. 
With    respect   to   the    second    mortgage,  the   defendant's 

*  See  Kaw  v.  Hibemia  Ins.  Co.,  10  Vr.  706. 
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allegation  is  that  he  was  indebted  to  the  complainant  in  the 
amount  of  two  notes,  the  one  dated  February  24th,  1869, 
for  $500,  the  other  dated  March  29th,  1869,  for  $600;  and 
that  the  said  mortgage  was  given  for  those  two  notes  and 
the  sum  of  $600,  advanced  when  the  mortgage  was  made^ 
the  balance  being  retained  as  a  bonus  for  the  loan.  He 
further  alleges  that  the  complainant  had  illegally  retained 
upon  the  loans  for  which  the  said  notes  were  given,  ten  per 
Cycnt.  over  and  above  the  lawful  interest.  The  complainant 
testifies  that,  besides  the  sums  above  mentioned,  another  note 
he  held  against  the  defendant,  for  $150,  bearing  date  on  the 
25th  of  January,  1869,  was  included  in  the  mortgage,  and 
that  the  difference  was  made  up  of  moneys  due  him  on  other 
transactions,  which  were  adjusted  at  the  time.  Of  these 
latter  transactions  the  complainant  does  not  profess  to  be 
able  to  give  any  accurate  account.  He  declines  to  swear 
positively  as  to  dollars  and  cents,  but  testifies  directly  that 
the  mortgage  does  not  represent  any  more  than  the  defendant 
owed  him  according  to  their  settlement.  He  is  confirmed 
in  the  statement  that  the  $150  note  was  included  in  the 
mortgage  by  the  receipt  which  was  given  by  him  to  the 
defendant  at  the  time  the  mortgage  was  given,  whereby 
he  acknowledged  payment  of  three  notes,  among  which  the 
note  for  $150  Ls  named;  and  several  checks  were  produced, 
made  by  the  complainant  to  the  defendant,  bearing  date  at 
different  times  between  the  dates  of  the  two  mortgages^ 
amounting  in  all  to  a  considerable  sum.  Furthermore,  the 
defendant  testifies  that  he  and  the  complainant  had  money 
transactions  during  the  year  previous  to  the  making  of  the 
second  mortgage ;  that  the  complainant,  during  that  period, 
loaned  him  money  at  different  times ;  and  that  he  cannot 
tell  minutely  as  to  all  the  money  transactions  between  him 
and  the  complainant  during  that  year,  either  as  to  sums 
borrowed  or  notes  given,  although  he  says  all  such  loans  had 
been  paid  prior  to  the  making  of  the  mortgage,  except  the 
two  notes  mentioned. 

On  his  examination  before  the  master,  the  defendant  testi- 
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fied  that  when  the  two  notes  for  $500  and  $600,  whicli  were 
included  in  the  mortgage,  were  given,  there  was  retained  by 
the  complainant  on  each  a  bonus  above  legal  interest  for  the 
accommodation.  In  his  principal  examination  he  fixes  the 
amount  so  retained  at  ten  per  cent.,  but  in  his  cross-exami- 
nation he  displays  uncertainty  in  his  recollection  as  to  precise 
sums. 

The  Vice-Chancellor,  on  the  authority  of  The  State  Bank 
of  Elizabeth  v.  Ayers,  2  Haht.  130,  held  that  the  giving  of 
a  new  security  upon  a  settlement  and  agreement  between  the 
parties,  in  renewal  or  discharge  of  a  prior  security  which  was 
usurious,  will  extinguish  the  taint.  This  is  the  first  time  this 
question  has  arisen  in  this  court. 

The  defendant  testifies  that  the  bonus  for  tlie  loans  M-as 
retained  by  the  complainant  when  the  notes  were  made,  and 
that  the  stipulated  compensation  for  the  accommodation  was 
included  in  the  notes.  When  the  mortgage  was  given,  no 
abatement  was  made  for  the  sums  so  retained.  The  original 
transaction  was  not  purged  of  its  illegality  by  excluding 
whatever  was  usurious  in  the  notes  when  they  were  made. 
The  mortgage  is  a  security  for  those  very  sums,  as  well  as  tlie 
moneys  actually  lent. 

It  is  well  settled  that  the  mere  substitution  of  one  security 
for  another  security  which  is  usurious,  will  not  remove  the 
original  taint.  An  exception  to  this  rule  exists  in  favor  of  a 
bona  fide  holder  of  a  usurious  security,  who  receives  from 
the  maker  a  new  security  without  any  knowledge  of  the 
usury.  In  his  hands  the  new  security  may  be  enforced. 
Cuthbert  V.  Haley,  8  T.  R.  390  ;  Chapman  v.  Black,  2  B. 
&  Aid.  588 ;  Kent  v.  Walton,  7  Wend.  256  ;  Bank  of  Monroe 
v.  Strong,  Clarke's  Ch.  {N.  Y.)  76 ;  Aldrich  v.  Reynolds,  1 
Barb.  Ch.  43. 

If  the  immediate  parties  to  the  transaction  repent,  and 
by  mutual  consent  the  usurious  security  be  surrendered,  a 
new  promise  to  pay  the  sum  loaned  with  legal  interest  may 
then  be  enforced,  on  the  principle  that  the  parties  have 
purged    the   transaction    of    its    original    vice.      Barnes   v. 
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Hedley,  2  Taunt.  184;   Comyn  on    Usury  183;  De  Wolf  v. 
Johnson,  10  Wheat.  367 ;  3Iiller  v.  Hull,  4  Benio  104. 

But  as  between  the  parties  to  the  usurious  instrument,  or 
as  against  a  subsequent  holder  with  knowledge  of  the  defect, 
the  original  taint  attaches  to  all  substituted  obligations  or 
securities,  however  remote,  unless  the  original  vice  be 
removed  by  expunging  the  usurious  element.  Wickes  v. 
Gogerly,  1  C.  &  P.  396;  3  Saund.  PL  &  Ev.  llSd ;  Walker 
v.  Bank  of  Washington,  3  Howard  62  ;  Tuihill  v.  Davis,  20 
Johns.  R.  285 ;  Powell  v.  Waters,  8  Cow.  669 ;  Vickery  v. 
Diclcson,  35  Barb.  96 ;  Fulton  Bank  v.  Benedict,  1  Hall's 
Superior  C.  R.  481-544.  No  recovery  can  be  had  upon 
any  succeeding  obligation  which  operates  to  secure  the 
usurious  exaction.  A  new  settlement  of  the  accounts  be- 
tween the  borrower  and  lender,  and  the  cancellation  of  the 
original  security,  or  the  introduction  of  a  new  consideration 
in  the  shape  of  an  additional  loan,  will  not  operate  to  give 
such  an  instrument  validity.  Preston  v.  Jackson,  2  Starkie 
211 ;  Harrison  v.  Hannel,  5  Taunt.  780;  Jackson  v.  Pack- 
ard, 6  Wend.  4.16;  Hammond  v.  Hopping,  13  Wend.  505; 
Dunning  v.  Merrill,  Clarke's  Ch.  252 ;  MoCraney  v.  Alden, 
46  Barb.  272 

If  the  pleadings  in  this  case  were  sufficient  to  present  the 
defence  of  usury  on  the  ground  that  the  notes  which  were 
part  of  the  consideration  of  the  mortgage  and  are  secured  by 
it  were  made  upon  a  usurious  agreement,  such  defence  might 
be  made,  although  the  mortgage  was  made  upon  an  accounting 
and  adjustment  of  those  with  other  moneyed  transactions — 
the  usury  not  being  purged.  The  cases  last  cited  are  directly 
in  point,  and  are  founded  on  correct  principles.  In  each  of 
these  cases  a  former  security  tainted  with  usury  was  surren- 
dered, and  a  new  security  taken,  into  which  entered  other 
valid  and  legal  considerations ;  and  the  new  security  was  held 
to  be  avoided  by  the  usurious  taint  which,  not  being  remitted, 
was  carried  into  it. 

But  the  answer  is  not  so  framed  as  to  enable  the  defendant 
to  avail  himself  of  this  part  of  the  defence. 
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The  charge  in  the  answer  in  relation  to  these  notes  is  intro- 
duced in  the  narration  of  the  circumstances  of  th^  making  of 
the  mortgage,  in  the  following  words  :  "  That  at  or  about 
the  time  of  the  execution  of  said  last  mortgage,  the  said  com- 
plainant offered  to  this  defendant,  that  if  this  defendant  and 
his  wife  would  execute  to  complainant  a  mortgage  to  secure 
the  payment  of  $2000,  with  interest  from  its  date,  that  he, 
the  complainant,  would  give  up  and  surrender  to  this  defend- 
ant two  notes  of  hand  for  the  payment  of  $1100  (then  held 
by  complainant  against  this  defendant,  and  on  which  com- 
plainant had  already  reserved  and  taken  from  this  defendant 
ten  per  cent,  higher  rate  of  interest  than  was  then  or  is  now 
allowed  by  the  law  of  the  place  where  the  said  notes  were 
made  or  to  be  paid) ;  and  would  also  give  to  this  defendant 
the  sum  of  $600  besides  and  in  addition  to  surrendering  said 
notes ;  and  that  thereupon  this  defendant  consented  and 
agreed  to  this  last  above  named  oifer  of  complainant,  and  did 
thereupon  execute  and  deliver  to  complainant  the  said  last 
named  mortgage,  together  with  a  bond  ;  that,  upon  the  exe- 
cution and  delivery  of  said  last  named  mortgage  by  this 
defendant  and  wife  to  complainant,  the  complainant  gave  to 
this  defendant  the  sum  of  $600,  and  also  surrendered  up  to 
this  defendant  the  said  notes  of  hand  for  $1100." 

With  the  exception  of  the  allegation  that  the  amount 
actually  lent,  for  which  the  mortgage  was  given,  was  only 
$1590,  there  is  no  averment  from  Avhich  an  inference  may 
be  drawn,  that  usury  in  the  inception  of  these  notes  would 
be  relied  on.  The  charge  is  that  the  said  bonds  and 
mortgages  were  usurious,  and  that  on  them,  and  each  of 
them,  a  higher  rate  of  interest  was  reserved  and  taken 
than  was  allowed  by  law.  When  usury  is  set  up  by  a  plea 
in  an  action  at  law,  or  in  an  answer  in  chancery,  the  terms  of 
the  usurious  contract  must  be  precisely  and  correctly  set 
out ;  the  quantum  of  the  usurious  interest  must  be  specified, 
and  the  proof  must  correspond  with  the  allegations.  Comyn 
on  Usury  203  ;  Vroom  v.  Dltrnas,  4  Paige  526  ;  Cloyes  v. 
Thayer,  3  Hill   565;    Rowe  v.  Phillips,  2   Sandf.   Ch.  14; 
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Griggs  v.  Howe,  31  Barb.  100 ;  Clarke  v.  Hastings,  9  Grat/ 
64.  In  setting  up  a  defence  of  usury  in  a  suit  in  chancery, 
the  defendant  must,  in  his  answer,  as  in  a  plea  of  usury  in 
an  action  at  law,  set  out  the  particular  facts  and  circum- 
stances of  the  supposed  usurious  agreement,  that  the  court 
may  see  that  the  agreement  was  in  violation  of  the  statute. 
New  Orleans  G.  L.  &  B.  Co.  v.  Dudley,  8  Paige  452; 
Curtis  V.  Hasten,  11  Paige  15 ;  N.  J.  Pat.  Tanning  Co.  v. 
Turner,  1  McCarter  326.  The  answer  in  this  case,  so  far 
as  regards  the  defence  founded  on  the  usury  in  the  notes,  is 
obviously  deficient  in  this  respect.  No  particulars  whatever 
of  the  illegal  contracts  under  which  the  notes  were  made, 
either  as  to  the  terms,  or  times  wdien,  or  place  where  made, 
are  averred.  Tiie  only  contract  which  is  set  out  in  the 
answer  with  any  particularity,  is  that  which  was  made  imme- 
diately in  connection  with  the  mortgage,  and  upon  this  the 
defence  must  rest. 

I  agree  with  the  Vice-Chancellor  that  the  testimony  is 
insufficient  to  maintain  the  defence,  which  is  sufficiently 
pleaded  in  the  answer. 

The  only  witnesses  who  testify  to  the  circumstances  of  the 
making  of  the  mortgages,  and  the  consideration  upon  which 
they  were  made,  are  the  parties  themselves. 

The  burden  of  proof  is  on  the  defendant,  and  the  defence 
cannot  be  supported  by  probabilities  or  suspicions,  however 
strong.  If  allowed  to  prevail,  it  must  be  sustained  by 
such  preponderance  of  evidence  as  establishes  the  truth 
of  the  allegations  on  which  it  depends,  beyond  a  reasonable 
doubt.  Brolasky  v.  Miller,  4  Halst.  Ch.  789  ;  N.  J.  Pat. 
Tanning  Co.  v.  Turner,  1  McCarter  326;  Conover  v.  Van 
Mater,  3  C.  E.  Green  481. 

This  rule  as  to  the  degree  of  proof  required,  in  a  measure 
depends  upon  the  character  of  the  defence.  The  usury  law 
now  in  force  has  mitigated  the  penalty  which  was  prescribed 
by  the  former  law,  but  has  not  abolished  it.  The  plaintiff, 
on  a  successful  defence,  loses  the  interest  on  the  sum  lent 
iind  the  costs  of  the  suit,  both  of  which  he  would  be  entitled 
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to  recover  on  a  demand  not  obnoxious  to  the  provisions  of 
the  statute.  To  this  extent  the  defence  involves  a  forfeiture 
as  a  penalty,  and  the  rules  of  evidence  touching  the  enforce- 
ment of  a  penalty  still  apply.  (^Conovei'  v.  Van  Mater.)  In 
addition  thereto  the  defendant,  in  the  securities  he  executed, 
has  ])ut  in  writing  an  acknowledgment  that  he  received  the 
full  amount  of  the  securities  in  question.  In  the  most  ordi- 
nary case,  where  the  parties  have  put  their  contract  in  writing, 
public  policy  and  established  rules  of  evidence  exact  clear 
and  cogent  proof  when  parol  testimony  is  relied  on  to  show 
a  different  contract.  The  statute  which  makes  parties  compe- 
tent witnesses  in  their  own  behalf,  provides  facilities  for  de- 
fences of  this  kind.  If  the  defence  should  ever  be  sustained 
upon  ihe  uncorroborated  testimony  of  the  party  by  whom 
the  security  was  made,  the  testimony  should  be,  in  all  re- 
spects, unexceptionable. 

It  is  not  proposed  to  comnient  on  the  evidence  in  detail. 
The  prominent  points  in  the  testimony  have  been  fairly  stated 
by  the  Vice-Chancellor  in  his  advisory  opinion.  The  deal- 
ings between  the  parties,  which  were  quite  considerable,  were 
loosely  conducted.  The  defendant  is  not  corroborated  by  any 
other  evidence  in  the  cause,  and  in  some  important  respects 
the  accuracy  of  his  statements  is  discredited  by  collateral 
proof.  He  is  flatly  contradicted  with  respect  to  the  material 
facts  of  the  case  by  the  complainant,  and  there  are  no  circum- 
stances which  should  incline  the  court  to  give  greater  credit 
to  him,  as  a  witness,  than  to  the  complainant. 

The  decree  appealed  from  is  affirmed,  with  costs. 

For  affirmance — Beasley,  C.  J.,  Depue,  Lathrop,  Oo- 
DEN,  Olden,  Scudder,  Wales,  Woodhull.     8. 

For  reversal — Dalrimple,  Yan  Syckel.     2. 
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Crane,  appellant,  and  Decamp  and  others,  respondents. 

1.  When  a  final  decree  involves  the  merits  of  the  case  settled  by  th© 
interlocutory  decree,  an  appeal  from  the  final  decree  brings  the  whole  case 
before  the  court. 

2.  If  a  person  having  charge  of  the  property  of  another  so  confounds  it 
with  his  own  that  it  cannot  be  distinguished,  he  must  bear  all  the  inconve- 
nience of  the  confusion,  and  must  separate  his  own  property,  or  lose  it,  if 
the  obligation  of  keeping  an  account  rests  upon  him. 


Mr.  Kirkpatiich  and  Mr,  T.  JRunyon,  for  appellant. 
Mr.  Linn  and  Mr.  C.  Parker,  for  respondents. 

The  opinion  of  the  court  was  delivered  by 

Van  Syckel.  J. 

By  the  decree  of  this  court  made  in  June  Term,  1869,  it 
was  ordered  that  the  record  in  this  cause  be  remitted  to  the 
Court  of  Chancery,  that  an  account  might  be  taken  of  all  the 
rents  paid  for  the  leased  premises  in  controversy  in  this  suit,  and 
the  interest  thereon ;  from  which  should  be  deducted  taxes 
paid  and  the  interest  thereon ;  and  that  the  balance  of  rent, 
after  the  payment  of  taxes,  should  be  apportioned  in  propor- 
tion to  the  value  to  the  tenant  under  the  lease  of  the  respec- 
tive lands  late  of  Augusta  Decaraj),  and  of  Eliza  A.  Crane, 
including  her  wood  lot,  subject  to  certain  charges  in  said  de- 
cree  mentioned. 

In  pursuance  of  an  order  made  by  the  Chancellor,  refer- 
ence is  made  to  a  master,  who  made  his  report  that  the  sum 
of  $14,553.12  was  due  from  said  Eliza  to  said  Edward  De- 
camp, with  interest  thereon  from  July  1st,  1870. 

On  the  19th  of  April,  1871,  the  master's  report  was  con- 
firmed, and  no  appeal  having  been  taken  from  this  inter- 
locutory order  within  the  time  limited  by  law,  a  decree,  final, 
was  made  by  the  Chancellor  on  the  16th  of  June,  1871, 
which  Eliza  A.  Crane  has  removed  by  appeal  into  this  court. 


MARCH  TERM,  1872.  615 

Crane  v.  Decamp. 

The  respondents  insist  that  the  amount  reported  by  the 
master  is  correct,  and  that  if  it  is  not,  its  accuracy  cannot 
now  be  controverted,  because  no  appeal  was  taken  from  the 
interlocutory  decree  within  the  forty  days  given  by  the 
statute  for  that  purpose. 

When  a  final  decree,  as  in  this  case,  involves  the  merits  of 
the  case  settled  by  the  interlocutory  decree,  an  appeal  from 
the  final  decree  brings  the  whole  case  before  the  court. 
Terhune  v.  Colton,  1  Beas.  312. 

The  Crane  lot  containing  eight  acres  of  land,  and  the  De- 
camp lot  ten  acres,  adjoining  each  other,  were  leased  and 
worked  together  as  an  iron  mine,  under  a  rental  of  tliirty- 
seven  and  a  half  cents  per  ton  for  all  the  ore  taken  out. 
The  contention  on  this  appeal  is  as  to  the  amount  of  ore 
taken  from  each  lot. 

The  period  covered  by  the  master's  report  is  from  June^ 
1854,  when  the  lessee  commenced  mining,  until  April  1, 
1870.  It  is  admitted  that  the  whole  amount  of  ore  taken 
from  both  lots  is  117,167  tons,  for  which  the  royalty  or 
rental  of  thirty-seven  and  a  half  cents  per  ton  has  been 
received  by  Eliza  A.  Crane,  but  no  account  has  been  kept 
for  the  whole  time  by  which  these  returns  can  be  accurately 
divided  between  the  parties.  No  accounts  were  kept  between 
the  two  lots  up  to  April  1st,  1864,  at  which  date  46,995  tons 
had  been  taken  from  the  leased  premises.  Exhibits  E  and 
F  show  that  of  the  ores  taken  between  April,  1864,  and 
April,  1870,  (except  18,000  tons,)  about  2000  tons  more 
were  mined  from  the  Crane  than  from  the  Decamp  lot. 
These  18,000  tons  were  raised  from  shaft  No.  2,  from  which 
both  lots  were  worked,  no  account  of  the  quantity  taken 
from  the  respective  lots  through  this  shaft  having  been  kept. 

One  of  the  witnesses  examined  for  the  respondents  testifies 
that  in  his  opinion  about  15,000  tons  more  have  been  taken 
from  the  Decamp  than  from  the  Crane  lot,  while  another 
estimates  the  excess  from  the  Decamp  lot  to  be  37,756  tons. 
The  latter  witness  bases  the  accuracy  of  his  estimate  upon  a 
map  made  by  Briersworth,  which  was  not  shown  to  be  correct. 
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except  in  so  far  as  it  was  partly  verified  by  measurements 
taken  by  the  witness.  Even  if  this  map  is  assumed  to  be  sub- 
stantially accurate,  the  estimate  is  not  reliable,  because  the 
width  of  the  vein,  which  varies  from  two  to  twelve  feet,  does 
not  enter  into  the  computation.  On  the  part  of  tlie  appellant, 
witnesses,  who  seem  to  have  had  at  least  equal  means  of 
knowledge,  assert  decidedly  that  the  greater  quantity  of  ore 
has  been  produced  from  the  Crane  lot.  In  this  state  of  un- 
certainty, it  is  material  to  consider  the  relation  that  the  parties 
occupy  to  each  other. 

If  a  person  having  charge  of  the  property  of  another  so 
confounds  it  with  his  own  that  it  cannot  be  distinguished,  he 
must  bear  all  the  inconvenience  of  the  confusion,  and  must 
separate  his  own  property,  or  lose  it,  if  the  obligation  of 
keeping  an  account  rests  upon  him.  Lupton  v.  White,  15 
Vesey  432  ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch.  62. 

If,  therefore,  the  duty  had  fallen  upon  Mrs.  Crane  of 
keeping  an  account  of  the  product  of  each  mine,  all  uncer- 
tainty would  be  solved  against  her,  and  the  decree  could  not 
be  disturbed.  But  in  this  case  Decamp,  in  the  preparation 
of  the  lease,  omitted  to  provide  for  rendering  such  account, 
neither  he  nor  Mrs.  Crane  contemplating  that  it  would  in 
any  contingency  become  necessary  to  have  it.  Neither  party, 
therefore,  occupies  a  superior  position,  by  reason  of  the  uncer- 
tainty which  rests  upon  this  question.  There  are  64,993 
tons  of  ore  which  cannot  be  apportioned  under  the  testimeny 
with  any  certainty.  In  the  absence  of  any  other  controlling 
circumstance,  it  would  be  just  to  divide  it  in  proportion  to 
the  number  of  acres  in  each  lot ;  but  the  fact  that  Mrs. 
Crane's  wood  lot  furnished  the  wood  for  the  entire  mine, 
that  the  ])ump  shaft  on  her  lot  drained  both  properties,  and 
that  of  the  certainties  her  lot  gave  in  excess  of  the  other 
about  2000  tons,  must  weigh  against  the  advantage  which 
the  Decamp  lot  has  in  number  of  acres.  No  allowance 
was  made  by  the  master  to  Mrs.  Crane  for  the  pump  shaft, 
nor  did  his  account  include  the  value  to  the  lessee  of  her 
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wood  lot,  as  was  directed  by  the  decree  of  this  court  on  the 
former  appeal. 

Ill  this  view  of  the  case  I  think  that  the  most  equitable 
result  that  can  be  reached  will  be  to  divide  the  products  of 
the  mine  for  the  entire  period  of  working  up  to  April,  1870, 
equally  between  the  two  lots. 

The  master's  report  shows  that  the  net  proceeds  of  the  ore 
in  Mrs.  Crane's  hands  on  the  1st  day  of  July,  1870,  after 
deducting  taxes,  is  the  sum  of  $56,978.83,  one-half  of  which^ 
or  the  sum  of  $28,489.41,  should  be  credited  to  Decamp. 
This  latter  sum  is  to  be  charged  (as  per  the  master's  report) 
with  the  sum  of  $19,488.19,  due  from  Decamp  to  Mrs.  Crane, 
leaving  in  her  hands,  due  to  the  Decamp  lot,  on  the  1st  day 
of  July,  1870,  the  sum  of  $9001.22,  which  should  be  a  lien 
on  her  eight  acre  lot  until  it  is  paid. 

In  my  opinion  the  decree  of  the  Chancellor  should  be 
reversed,  each  party  to  pay  their  own  costs  in  this  court  and 
in  the  court  below,  and  the  record  remitted  to  the  Court  of 
Chancery  that  a  decree  may  be  had  in  accordance  with  the 
views  herein  expressed. 

The  whole  court  concurred. 
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ACTS  OF  CONGKESS. 
See  Mortgage,  6. 

ADMINISTKATION. 

1.  In  this  state,  when  the  executor 
dies  before  tlie  testator,  a  residu- 
ary legatee  is  entitled  to  adminis- 
tration in  preference  to  legatees, 
next  of  kin  and  creditors.  And  it 
is  not  discretionary  with  the  Ordi- 
nary or  Surrogates  to  grant  it  to 
any  other  person  than  the  residu- 
ary legatee,  when  he  is  willing  and 
able  to  accept.  In  re  Kirkpairick's 
Will,  463 

2.  Where  the  residuary  legatee  is  a 
corporation  aggregate,  administra- 
tion with  the  will  annexed,  will 
be  granted  to  one  of  their  own 
number,  named  by  them  for  that 
purpose.  lb. 

3.  Legatees,  or  their  nominee,  have 
no  right  to  administration  in  pref- 
erence to  next  of  kin.  Tiie  residu- 
ary legatee  has  such  right.  And 
where  there  are  next  of  kin,  ad 
ministration  cannot  be  granted  to 
a  person  of  the  legatee's  selection, 
until  the  next  of  kin  have  been 
cited,  consented,  or  received  no- 
tice, lb. 

See  Will,  4. 


ADMINISTRATOR. 

An  administrator  is  not  a  trustee  of 
the  real  estate  of  his  intestate  for 
the  heir,  and  as  against  the  heir 
he  may  purchase  for  himself  the 
real  estate  of  the  intestate  at  a 
judicial  sale  on  foreclosure  of  a 
mortgage.     He  is  not  entitled  to 


receive  the  surplus  of  the  proceeds 
of  the  sale  for  the  heir-at-law  ;  it 
must  be  paid  directly  to  the  heir. 
Johns  v.  Norris,  102 

AGENT. 
See  Principal  and  Agent. 

AGREEMENT. 
See  Contract. 

AMENDMENT. 
See  Practice,  3. 

ANSWER. 

Where  the  bill  prays  an  answer  with- 
out oath,  the  answer,  if  sworn  to, 
is  treated  as  if  it  were  not.  Sweet 
V.  Parker,  453 

See  Evidence,  3. 

Pleading,  3,  7-10. 
Tender,  2. 
Usury,  7. 


APPEAL. 

See  Injunction,  27. 
Mortgage,  21, 
Pleading,  10. 

ASSIGNEE. 

The  assignee  of  a  mortgage  holds  it 
subject  to  the  same  equities  and 
defenses  that  existed  against  it  ia 
the  hands  of  the  mortgagee.  At' 
water  v.  Underhill,  599 


See  Mortgage,  5. 
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ASSIGNMENT    FOR   BENEFIT 
OF  CREDITORS. 

See  Contract,  3. 


ASSISTANCE,  WRIT  OF. 
See  Practice,  1,  2. 

ATTORNEY  AND  CLIENT. 
See  Principal  and  Agent,  1. 

AWARD. 
See  Contract,  11. 

BILL  TO  REDEEM. 
See  Tender,  1,  2. 

BONA  FIDE  PURCHASER. 

See  Pleading,  7. 
Sale,  1. 

BURDEN  OF  PROOF. 

See  Principal  and  Agent,  1. 
Usury,  8. 

CANCELLATION. 
See  Will,  8. 

CESTUI  QUE  TRUST. 
iSee  Principal  and  Agent,  1. 

COMMISSIONS. 
See  Will,  4. 

CONDEMNATION. 
See  Railroad  Company,  6,  7. 


CONFUSION  OF  PROPERTY. 

If  a  person  having  charge  of  the 
property  of  another  so  confounds 
it  with  his  own  that  it  cannot  be 
distinguished,  he  must  bear  all  the 
inconvenience  of  the  confusion, 
and  must  separate  his  own  prop- 
erty, or  lose  it,  if  the  obligation 
of  keeping  an  account  rests  upon 
him.     Crane  v.  Decamp,  614 


CONSTITUTIONALITY    OF 
LAWS. 

See  Mortgage,  6. 

Railroad  Company,  5. 


CONTRACT. 

1.  A  contract  to  give  in  part  pay- 
ment for  the  purchase  of  lands, 
two  mortgages,  without  stating 
when  they  were  to  be  paid,  whether 
with  or  without  interest,  or  at  what 
rate  of  interest,  is  the  same,  prac- 
tically, as  a  contract  to  pay  a  cer- 
tain sum  on  terms  or  credits  to  be 
arranged  between  the  parties,  and 
will  not  be  enforced  for  uncer- 
tainty.    Nichols  V.  Williams,       GS 

2.  Specific  performance  will  not  be 
decreed  of  any  contract,  when  any 
material  part  of  tlie  terms  or  con- 
ditions are  uncertain.  lb. 

3.  The  defendants  contracted  with 
the  complainiints  (o  construct  an 
ice  machine.  It  was  to  be  finished, 
and  to  be  put  up  in  working  order 
ready  for  trial  in  six  weeks ;  the 
payments  to  be  $300  a  week  for  the 
first  and  second  weeks,  and  |400  a 
week  thereafter,  until  finislied, 
provided  the  work  was  satisfactory 
to  the  complainants,  and  the  bal- 
ance at  a  time  specified.  The  ma- 
chine was  not  ready  for  trial  on 
the  day  named.  The  complain- 
ants then  extended  the  time  twelve 
days.  At  that  time  a  trial  was 
had,  but  the  machine  proved  de- 
fective in  essential  particulars. 
While  the  machine  was  in  this 
situation  the  Paterson  Company, 
having  become  insolvent,  assigned 
all  its  property  to  Hayes  for  the 
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payment  of  its  debts  under  the 
provisions  of  the  Assignment  Act. 
Hayes  did  not  causae  the  raticlnne 
to  be  completed,  but  issued  an  at- 
tachment for  the  balance  remain- 
ing unpaid.  The  machine  was  at- 
laclied  and  ordered  to  be  sold.  The 
extension  of  time  made  no  provi- 
sion for  payment  during  that  time 
Tlie  defendants  contend  that  they 
:,re  entitled  to  $400  a  week  for 
such  extended  time.  The  contract 
further  provided  that  if  the  ma- 
chine was  not  ready  for  trial  in 
six  weeks,  a  penalty  of  150  for 
each  day's  default,  as  liquidated 
damages,  should  be  deducted  from 
the  price. 

Held,  that  the  claim  for  penalties 
during  the  twelve  days'  extension 
could  not  be  sustained  ;  the  exten- 
sion of  tlie  time  waived  the  penal- 
ties during  the  extension.  That 
if  it  is  assumed  that  the  weekly 
payments,  applied  to  the  extended 
time,  it  must  also  be  assumed  that 
the  condition  that  the  work  should 
be  satisfactory  was  extended  to 
these  payments.  That  the  defend- 
ants having  neglected  to  complete 
and  deliver  the  machine,  the  com- 
plainants had  a  right  to  regard 
the  contract  as  rescinded,  and  to 
demand  hack  the  money  paid. 
They  are  consequently  creditors 
of  the  defendants  entitled  to  pro- 
ceed against  them  under  the  act 
to  prevent  frauds  by  incorporated 
companies.  That  the  defendants 
being  insolvent  at  the  time  of  the 
assignment  to  Hayes,  that  assign- 
ment is  void,  though  made  for  the 
benefit  of  creditors.  All  proceed- 
ings in  the  attachment  suit  re- 
strained, and  the  creditors  and 
assignee  of  the  Paterson  Company 
restrained  from  proceeding  with 
its  business  and  disposing  of 
effects.  Receiver  to  be  appointed. 
Ice  Machine  Co.  v.  Steam  Fire  En- 
gine Co.,  I- 

4.  Wiien  a  party,  under  a  contract 
for  the  conveyance  of  lands  to 
which  the  grantor  has  not  the 
whole  title,  with  a  knowledge  of 
this  fact,  agrees  to  go  into  posses- 
sion until  the  title  can  be  pro- 
cured to  the  whole ;  and  the  grant- 
or, being   unable    to    procure  the 
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whole  title,  offers  to  convey  all 
that  he  has  been  able  to  obtain, 
and  such  party  refuses  to  accept 
the  conveyance,  and  retains  posse.s- 
sion  of  tiie  property  ;  upon  bill 
filed  by  such  grantor,  to  compel 
the  purchase  and  payment  for  the 
lands  agreed  for,  demurrer  will 
not  lie  to  the  whole  bill.  It  will 
be  retained  for  the  purpo.se  of  put- 
ting the  defendant  to  his  election, 
either  to  accept  the  title,  or  to 
abandon  the  contract  and  restore 
the  possession.  Davison  v.  Per- 
rine,  °' 

i.  An  agreement  with  a  defendant  in 
execution  to  purchase  the  property 
for  him  at  the  sherifi"'s  sale  will 
not  create  a  trust  in  his  favor  un- 
less in  writing,  or  fraudulently 
used  to  obtain  the  property  at  an 
inadequate  price.  Johns  v.  Norris, 
^  102 

3.  Courts  of  equity  will  decree  the 
performance  of  contracts  relating 
to  lands  withoiit  their  jurisdiction. 
But  in  such  cases,  the  decree  can- 
not affect  the  land,  but  can  only 
be  enforced  when  the  court  has 
jurisdiction  of  the  person  of  the 
defendant,  and  thus  compel  him 
to  execute  the  conveyance.  In 
such  case  it  is  the  conveyance,  not 
the  decree,  that  has  eflect.  Davis 
V.  Headley,  H^ 

7.  An  agreement  by  a  mortgagee  to 
go  into  partnership  with  the  mort- 
gagor, and  to  cancel  a  mortgage 
held  on  the  premises  where  the 
business  is  to  be  carried  on,  as  the 
mortgagee's  share  of  the  capital, 
if  abandoned  before  the  next  pay- 
ment of  interest  becomes  due,  does 
not  amount  to  an  agreement  to  ex- 
tend the  time  of  payment  of  the 
interest  so  as  to  save  a  forfeiture 
of  credit,  incurred  by  the  non-pay- 
ment of  interest.  Fauset  v.  Scha- 
hel,  126 


The  defence  of  incapacity  to  con- 
tract—AeW,  in  this  case,  to  be  un- 
supported by  the  proofs.  Shields 
V.  Lozeur,  "^'*' 

An  agreement  by  a  purchaser  at  a 
shenfl"'s  sale  to  purchase  lands  lor 
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the  defendant  in  execution,  and  to 
hold  tlie  title  obtained  under  the 
8herifl''.s  deed  for  the  benefit  of 
such  defendant,  is  an  agreement 
witliin  the  statute  of  frauds,  and, 
if  merely  by  parol,  will  not  be 
specifically  enforced,  except  on  the 
ground  of  fraud  and  oppression 
on  the  part  of  such  purchaser,  by 
means  of  which  he  has  obtained 
the  property  of  the  debtor  at  an 
inadequate  price,  under  tiie  assur- 
ance of  a  contract  to  reconvey  to 
him,  or  to  hold  the  same  subject 
to  future  redemption.  Walker  v. 
Hill's  Ex' rs,  513 

10.  A  secret  arrangement  between  a 
defendant  in  execution  and  a  third 
person  for  the  purciiasing  in  by  the 
latter  of  the  property  of  the  former 
at  a  judicial  sale,  upon  a  trust  for 
the  benefit  of  the  defendant,  the 
'>biect  of  which  is  the  present  dis- 
position of  the  debtor's  property 
to  avoid  its  subjection  to  execution 
and  sale  at  the  instance  of  other 
creditors,  l)y  means  of  which  the 
property  is  bought  in  at  inade- 
quate prices,  is  contrary  to  the 
policy  of  the  statute  concerning 
fraudulent  conveyances ;  and  a 
court  of  equity  will  not  grant  re- 
lief upon  such  an  agreement  by 
compelling  the  purchaser  to  con- 
vev  to  the  defendant  in  execution. 

'        ■  lb. 

11.  M.  M.  W.  brought  an  action  at 
law  against  J.  K.  W.  The  parties 
submitted  the  matters  in  difi'erence 
in  that  suit  to  arbitration.  Their 
agreement  of  submission  contained 
the  following  stipulations:  "In 
case  the  said  arbitrators  award 
tiial  the  said  J.  T.  W.  pay  any 
amount  to  the  said  M.  M.  W.,  the 
said  J.  T.  W.  agrees  to  make  and 
execute  his  bond  to  the  said  M.  M. 
W.  in  the  penal  sum  of  double  the 
amount  so  awarded  to  be  paid  to 
the  said  M.  M.  W.  by  the  said  J. 
T.  W.,  conditioned  to  pay  the 
amount  of  such  award  in  install- 
ments of  one-fifth  of  the  said 
amount  each,  as  follows:  one-fifth 
thereof  in  cash,  and  the  balance 
in  yearly  installments  of  one-fifth 
each,  with  interest  on  the  same  at 
seven  per  cent,  per  annum,  paya- 


ble half-yearly  ;  and  if  any  install- 
ment shall  remain  unpaid  for  the 
space  of  ten  days  after  the  same 
may  become  due,  tiien  the  whole 
amount  remaining  unpaid  to  be- 
come due  and  payable  at  the  op- 
tion of  the  said  M.  M.  W.  And 
the  said  parties  do  agree,  that  in 
case  the  said  J.  T.  W.  shall  not, 
within  thirty  days  after  the  said 
award  shall  be  made,  pay  one-fifth 
of  the  said  amount  so  awarded, 
and  execute  and  deliver  the  bond 
in  manner  and  form  as  above  men- 
tioned, and  execute  and  deliver  to 
the  said  M .  M .  W.  a  mortgage  on 
the  one  hundred  acres  of  land  op- 
posite his  house  to  secure  the  pay- 
ment of  the  same,  or  pay  the 
amount  of  the  said  award,  less 
!£500,  then  this  submission  may  be 
made  a  rule  of  the  Supreme  Court 
of  the  State  of  New  Jersey,  upon 
the  application  of  either  party." 
The  arbitrators  awarded  that  J. 
T.  W.  should  pay  M.  M.  W.  the 
sum  of  $5853.70.  Held,  that  by 
this  agreement  J.  T.  W.  was  bound 
either  to  pay  down  the  whole 
amount  awarded,  less  1500,  or  to 
pay  one-fifth  of  the  amount  award- 
ed in  cash,  and  secure  the  balance 
by  bond  and  mortgage,  in  thirty 
days  after  the  date  of  the  award. 
Williams  v.  Williams,  573 


CORPORATION. 

See  Injunction,  26. 
Pleading,  2. 
Railroad  Compamy. 
Religious  Societies. 
Statu'je,  Construction  of. 


COSTS. 

See  Mistake,  3. 

Mortgage,  10,  16. 
Tender,  1,  2. 


COVENANT. 

See  Mortgage,  11,  12. 
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CEEDITOE. 

See  Contract,  3. 

Fbaudulent  Conveyance,  1, 2, 
Sale,  2. 


CROSS  BILL. 

See  Mortgage,  11. 
Pleading,  6. 


DEBTOR  AND  CREDITOR. 

See  Fraudulent  Conveyance,  1 
Release. 


DECREE. 

Decree  opened,  sheriff's  sale  set  aside, 
and  mortgagor  let  in  to  make  de- 
fense, on  the  ground  of  surprise 
and  sacrifice.     Smith  v.  Alton,  572 

See  Contract,  6. 

Mortgage,  5,  12,  21. 
Practice,  6, 
Tender,  1. 


DEED. 

1.  A  conveyance  of  lands  described 
by  courses,  with  the  addition  of  the 
words,  "  being  the  same  premises 
conveyed  to  K.,  the  grantor,  by  N., 
by  deed  dated,"  &c.,  will  convey 
the  whole  premises  in  that  deed, 
although  the  description  leaves 
out  a  small  strip,  such  being  the 
evident  intention  of  the  parties. 
Wuesthqff  v.  Seymour,  66 

2.  As  against  a  purchaser  who  holds  a 
legal  title,  good  on  its  face,  by  con- 
veyance from  one  who  is  charged 
with  fraud  in  acquiring  it,  it  is 
necessary  that  the  complainant 
should  prove  notice  of  the  facts 
constituting  the  fraud.  Johns  v. 
Norris,  102 

3.  Tax  deeds  in  Wisconsin,  which 
omit  the  words  "as  the  fact  is,"  in 
the  given  form,  are  void.  Condit 
V.  Blackwell,  481 


4.  After  acceptance  of  the  deed  for 
lands,  possession  taken,  and  pay- 
ment of  the  purchase  money,  an 
action  may  be  maintained  where 
there  is  a  mistake  by  omission  or 
for  repugnancy  in  the  description, 
and  the  deed  may  be  reformed. 
Quaere.  Whether  a  bill  for  specific 
performance  is  the  proper  form? 
Conover  v.  Wai-dell,  492 

5.  Where  there  is  a  particular  recital 
in  a  deed,  and  general  words  are 
afterwards  inserted,  the  generality 
of  the  words  shall  be  qualified  by 
the  recital.  Tlie  rule  falsa  demon- 
stralio  non  nocet  applies  where 
there  is  repugnancy,  and  in  sucii 
case  the  first  grant  by  certain  de- 
scription prevails  over  a  subse- 
quent and  variant  demonstration. 

lb. 

6.  The  terms  "  our  homestead,"  "  the 
Wardell  farm,"  and  "  the  premises 
which  Henry  Wardell  died  pos- 
sessed of,"  used  in  the  papers,  will 
be  controlled  by  tiie  precedent  par- 
ticular description  by  metes  and 
bounds,  when  followed  by  the 
words  in  the  deed — "  it  being  the 
same  premises  that  Henry  Wardell 
died  possessed  of,  and  it  being 
hereby  intended  to  convoy  to  said 
Conover  all  the  lands  and  prem- 
ises lying  within  the  above  bound- 
aries." They  will  not  be  held  to 
include  several  strips  of  land  lying 
outside  of  the  boundaries,  which 
were  formerly  part  of  the  Wardell 
farm,  and  which  have  been  separa- 
ted therefrom,  and  advertised  for 
sale  in  lots.  lb. 

7.  A  deed,  executed  and  acknowl- 
edged in  this  state  by  a  sherifl^"  for 
lands  sold  by  him  imder  execu- 
tion, may  be  delivered  in  another 
state.      Walker  v.  UiU's  Ex'rs,  513 

See  Fraudulent  Conveyance,  3, 4. 
Mistake,  1. 
Mortgage,  19. 
Parol. 


DEFECT  OF  TITLE. 
See  Pleading,  4. 
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DEMURRER. 

^ee  Contract,  4. 
Pleading,  12. 


DEPOSITION. 

See  Witness,  3. 

Flavell  V.  Flavell,  599. 


DESERTION. 

1.  If  a  husband  drives  his  wife  from 
his  house,  or  use.s  personal  violence 
or  brutal  treatment  towards  her, 
such  as  to  indicate  an  intention  to 
drive  her  away,  or  to  render  it 
unsafe  to  live  with  him,  the  leav- 
ing his  house  for  these  reasons  is 
a  desertion  by  the  iiiisband  ;  and 
if  she  be  allowed  to  stay  away  for 
three  years,  without  solicitation  to 
return  and  proper  assurances  of 
better  treatment,  it  would  be  a  de- 
sertion by  him  sufficient  to  warrant 
a  divorce.     Palmer  v.  Palmer,     88 

2.  A  willful  and  malicious  refusal  by 
a  husband  to  permit  a  wife,  who  is 
discharging  iier  own  duties,  to 
share  witli  bim  such  means  of  sup- 
port as  he  may  have,  may  be  held 
to  be  an  expulsion  from  his  liome, 
and  constitute  a  desertion.         Ih. 

3.  A.  failure  to  provide  a  sufficient 
support,  or  even  any  support  for 
the  wife,  does  not  constitute  a  de- 
sertion by  the  husband.  lb. 


DEVISE. 
See  Easement,  1,  2. 

DIVORCE. 

A  divorce  is  never  granted  when  the 
only  proof  of  the  ground  of  divorce 
is  the  testimony  of  the  complain 
ant.    Palmer  v.  Palmer,  88 

See  Desertion. 

Flavell  V.  Flavell,  599. 


DOWER. 

A  widow  who  remains  in  the  posses- 
sion of  the  mansion-house  cannot 
be  required  to  account  for  the  rent 
of  such  house  in  case  she  claims 
damage  for  the  detention  of  her 
dower  in  tiie  other  lands  of  her 
husband.  McLaughlin  v.  Mc 
Laughlln,  505 


EASEMENT. 

,  A  devise  of  a  building  lot  to  A, 
on  condition  that  he  will  permit 
B  "  to  carry  on  the  business  of  a 
druggist  on  that  part  of  the  prem- 
ises then  occupied  by  liim  for  his 
business  of  a  druggist  (being  part 
of  tiie  first  floor  of  said  building), 
so  long  as  he  should  desire  to  use 
it  for  tliat  purpose,"  created  no 
easements  in  the  adjoining  lot  for 
the  use  of  the  hydrant  and  for 
passage  over  said  lot,  in  favor  of 
B,  though  he  had  been  allowed 
these  privileges  in  the  testator's 
lifetime.     Stanford  v.  Lyon,         33' 

2.  The  devise  to  B,  being  only  the 
privilege  reserved  of  carrying  on 
the  druggists'  business  in  the  parts 
occupied  by  him  at  testator's  death, 
is  simply  the  right  to  occupy.    Ih. 

.  The  owner  of  lands  can  have  no 
easement  in  or  over  his  adjoining 
lands,  and  when  he  sells  one  par- 
cel, the  right  to  enjoy  the  privi- 
leges and  conveniences  which  he, 
when  owner  of  both,  enjoyed  in 
the  other,  does  not  pass  to  the  pur- 
chaser, lb. 


ELECTION. 

See  Contract,  4. 

EMINENT  DOMAIN. 
See  Railroad  Company,  6,  7. 

EQUITY  OF  REDEMPTION. 

See  Mortgage,  19,  20. 
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EVIDENCE. 

l.Tlie  liability  of  a  defendant  as  the 
representative  of  a  party  dying 
pedente  llle,  like  any  other  fact| 
upon  which  a  decree  is  founded, 
must  appear  by  the  record,  and 
not  by  proof  only.  Davis  v.  Head- 
ley,  ■  115 

2.  On  proof  that  a  declaration  of  trust 
of  real  estate  has  been  signed  ac- 
cording to  tlie  statute  of  frauds, 
but  was  lost,  the  trust  will  be 
established.     Bent  v.  Smith,      560 

3.  The  answer  denies  ihe  fiict  of  the 
trust  and  the  written  declaration 
as  alleged  in  the  bill.  Held,  that 
two  witnesses  are  not  necessary  to 
overcome  the  positive  and  direct 
response  of   the  defendant   under 

■oath  in  his  answer,  but  that  it  may 
be  overcome  and  a  decree  made, 
either  upon  the  strength  of  two 
witnesses,  or  one  alone,  with  cor- 
roborative circumstances  giving  a 
turn  to  the  balance  or  a  prepond- 
erance of  proof  in  favor  of  the 
complainant,    and     thereby    pro 

■ducing  conviction  to  the  mind.  lb. 

See  Deed,  2. 

Usury,  8. 


EXECUTIVE. 

See  Governor. 

EXECUTOE. 
See  WiLi,,  3. 

FOREIGN  JUDGMENT. 

.In  the  absence  of  any  evidence  to 
show  the  effect  in  the  courts  of  an 
other  state,  of  a  judgment  or  de 
cree  obtained  in  that  state,  this 
court  must  give  such  efl'ect  to  the 
judgment  as  is  indicated  by  the 
plain  meaning  of  its  words,  and  as 
would  be  given  by  the  rules  of 
law  in  this  state  to  a  like  judgment 
of  its  own  courts.  Davis  v.  Head- 
ley,  115 


2.  The  reversal  of  a  judgment  gener- 
ally, for  a  specified  error  alleged 
to  be  the  only  error,  is  a  reversal 
of  the  whole  judgment,  and  not 
only  of  tlie  part  held  to  be  erro- 
neous. H>- 

3.  A  judgment  by  a  court  of  another 
state  that  a  deed  given  for  lands 
in  this  state  is  void,  is  a  judgment 
as  to  the  title  of  lands  here,  which 
that  court  has  no  jurisdiction  U> 
make.  And  it  has  no  jurisdiction 
to  decree  a  conveyance  or  delivery 
of  possession  founded  on  that  de- 
cree. This  rule  is  not  varied  by 
the  Federal  Constitution,  or  the 
act  of  Congres-,  declaring  that  the 
records  and  judicial  proceedings 
of  the  courts  of  any  state  shall 
have  such  faith  and  credit  given 
to  them  in  the  courts  of  another 
state,  as  they  had  by  law  or  usage 
in  the  courts  of  the  state  whence 
they  were  taken.  Jb. 

4.  This  court  will  not  enforce  a  judg- 
ment of  the  courts  of  another  state 
obtained  by  fraud.  And  in  a  court 
of  equity  it  can  make  no  differ* 
ence  whether  the  fraud  is  set  up 
in  defence,  or  is  in  support  of  a 
suit  to  restrain  further  proceedings 
on  the  judgment.  It  will  not  in- 
quire into  or  examine  the  merits 
of  such  judgment;  but  when  the 
case  shown  by  the  record  is  such 
that  no  court  could,  upon  any 
principles  of  law,  have  given  the 
judgment  unless  imposed  upon, 
this  will  be  regarded  and  taken  as 
proof  that  the  judgment  was  ob- 
tained by  fraud  on  the  court.     lb. 

5.  A  court  of  equity  will  not  enter- 
tain a  suit  for  a  specific  sura  of 
money,  recovered  by  the  judgment 
of  a  court  in  another  state.         lb 


FORFEITURE. 

See  Contract,  7. 
Mortgage,  11. 
Usury,  2. 

FRANCHISES. 

See  Railroad  Company,  3. 
Statute,  Construction  of. 
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FBAUD. 

Ste  Deed,  2. 

Fraudulent  Conveyance. 

Pleading,  5,  6. 

Pkincipal  and  Agent. 

Sale. 

Vestdor  and  Purchaser. 


FRAUDS,  STATUTE  OF. 

Set  Contract,  o,  9,  10. 
Pleading,  3. 


FRAUDULENT  CONVEYANCE. 

1.  Where  a  debtor  has  transferred  his 
property  to  his  wife,  who  liolds  it 
for  his  use,  and  permits  liira  to 
control  and  enjoy  it,  and  he  there- 
by defies  and  defrauds  his  credi- 
tors, it  will  not  prelect  him,  in  a 
court  of  equity,  that  the  forms  of 
law  have  been  pursued.  Metro- 
politan Bank  v.  Durant,  35 

2.  No  payment  of  consideration  will 
protect  any  sale  contrived  and  ac- 
complished to  defrand  creditors, 
when  the  purchaser  has  knowl- 
edge of  the  object  of  the  sale.    lb. 

3.  It  is  not  sufficient  to  set  aside  a 
deed  made  by  the  grantor  when 
in  failing  circumstances,  that  his 
object  was  fraudulent ;  it  must  be 
shown  that  tlie  grantee  participa- 
ted in  that  intent,  or  liad  knowl- 
edge of  the  object  of  the  grantor, 
or  of  such  facts  as  sliould  have  put 
him  upon  inquiry  as  to  tiiat  ob- 
ject. Merchants'  National  Bank  v. 
Northrup,  58 

4.  The  mere  fact  that  the  grantee  has 
heard  of  the  grantor's  suspension 
or  failure  in  business,  or  of  his 
being  sued,  is  not  in  all  cases  suffi- 
cient to  make  a  .sale  fraudulent  or 
the  deed  void.  lb. 


FUNERAL  EXPENSES. 
See  Will,  2,  5. 


GIFT. 

A  policy  of  insurance  was  taken  by- 
a  wife  on  the  life  of  her  husband, 
in  favor  of  and  made  payable  to- 
her  children.  After  the  payment 
of  several  premiums  she  assigned' 
the  policy  in  payment  of  a  debt 
of  her  husband,  and  thereupon  the 
assignee  paid  several  successive- 
premiums.  After  the  deatli  of  the 
husband,  the  children  tiled  their 
bill  claiming  the  whole  sum  in- 
sured. Held,  that  they  were  enti- 
tled only  to  the  value  of  the  policy 
at  the  time  of  its  assignment,  on 
the  ground  that  the  gift  from  the 
mother  to  them  was  executed  only 
to  that  extent.  Landrum  v.  Knowle.*, 

594 

GOVERNOR. 

1.  Every  person,  whatever  his  office 
or  dignity,  is  bound  to  appear  and 
testify  in  courts  of  justice  when, 
required  to  do  so  by  proper  pro- 
cess, unless  he  has  a  lawful  excuse. 
The  dignity  of  the  office,  or  tiie 
mere  fact  of  official  position,  is. 
not  of  itself  an  excuse;  and  whether 
the  official  engagements  are  suffi- 
cient, must  be  determined  by  t he- 
circumstances  of  each  case. 
Thompson  v.  German  Valley  R.  (!o., 

Ill 

2.  The  Governor  will  not  be  com- 
pelled to  produce  in  court  any 
paper  or  document  in  his  posses- 
sion;  he  will  be  allowed  to  with- 
hold it,  or  any  part  of  it,  if,  in  his 
opinion,  his  official  duty  requires 
him  to  do  so.  lb. 

3.  The  Governor  cannot  be  examined 
as  to  his  reasons  for  not  signing 
an  act  of  the  legislature,  nor  as  to 
his  action  in  any  respect  regarding 
it.  But  he  is  bound  to  appear  and 
testify  as  to  the  time  an  act  waa 
delivered  to  him.  lb. 

4.  An  order  to  testify  is  an  unusual 
practice,  and  ought  not  to  be  made- 
against  the  Executive  of  the  state. 

lb. 

5.  In  the  case  of  the  Executive,  the- 
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court  would  hardly  entertain  pro- 
ceedings to  compel  him  to  testify 
by  adjudging  him  in  contempt. 
It  will  be  presumed  that  the  Chief 
Magistrate  intends  no    contempt. 

lb. 

6.  If  the  Governor,  without  sufficient 
or  lawful  reason,  refuses  to  appear 
and  testify,  he  is,  like  all  other 
citizens,  liable  to  respond  in  dam- 
ages to  any  party  injured  by  his 
refusal.  lb 


GKANT. 
See  Statute,  Construction  of. 

HEIR. 

See  Administrator. 
Sale. 

HIGHWAY. 

See  Injunction,  21,  22. 

HUSBAND  AND  WIFE. 

See  Married  Women. 
Mortgage,  2,  3,  24. 
Pleading,  9. 
Separate  Estate. 
Settlement. 

INFANT. 
See  Will,  5, 

INJUNCTION. 

1.  Filling  the  air  around  a  dwelling- 
house  with  dense  smoke  and  soot 
or  cinders,  or  with  noxious  or 
ofTensive  vapors  or  odors,  or  with 
annoying  noises,  to  such  a  degree 
as  will  render  living  in  the  house 
uncomfortable  to  persons  of  ordi- 
dary  sensitiveness  on  those  mit- 
ters,  is  a  nuisance  and  unlawful 
injury,  which  will  be  restrained 
by  injunction.     Duncan  v.  Hayes, 

25 


2.  If  the  title  of  the  complainant  ia 
not  disputed,  and  the  injury  is 
clear,  it  is  not  necessary  that  the 
fact  of  nuisance  should  be  first 
established  by  a  verdict  at  law.  Fb. 

3.  It  is  well  settled  that  a  court  of 
equity  will  not  restrain,  by  injunc- 
tion, any  lawful  business,  or  the 
erection  of  any  building  or  works 
for  such  business,  because  it  is  sup- 
posed or  alleged  that  such  busi- 
ness will  be  a  nuisance  to  a  dwell- 
ing-house near  it ;  it  must  be  clear 
that  the  business  will  be  a  nui- 
sance, and  that  it  cannot  be  car- 
ried on  so  as  not  to  be  such.       lb. 

4.  Where  the  building  or  machinery 
is  of  itself  no  nuisance,  the  erec- 
tion will  generally  not  be  stopped, 
but  the  defendant  will  be  allowed 
to  go  on  with  it  at  the  risk  of  not 
being  permitted  to  use  them  in 
any  way  so  as  to  cause  a  nuisance. 

lb. 

5.  As  to  the  business  itself,  if  it  is 
not  clearly  shown  that  it  will  be  a 
nuisance  in  the  way  it  is  meant  to 
be  carried  on,  the  court  will  not 
restrain  it,  but  will  compel  the 
complainant  to  wait  for  his  protec- 
tion until  it  is  in  operation,  and 
it  can  be  shown,  without  doubt, 
whether  it  is  a  nuisance  or  not.  lb. 

6.  No  lawful  occupation  will  be  re- 
strained or  interfered  with,  unless 
It  will  actually  interfere  with  the 
comfortable  enjoyment  of  life,  and 
it  appears  beyond  any  reasonable 
doubt  that  it  will  so  interfere.    lb. 

7.  In  a  doubtful  case,  where  the  in- 
jury by  prohibiting  the  business  is 
great  and  certain,  and  the  injury 
to  the  complainant,  when  it  may 
occur,  can  be  speedily  remedied 
by  an  injunction  applied  for  after 
the  fact  of  nuisance  is  ascertained 
by  experiment,  the  defendant,  after 
being  warned  of  the  peril,  will,  in 
general,  be  allowed  to  proceed  at 
Ills  own  risk,  until  the  complain- 
ant is  actually  injured.  lb. 

8.  That  the  business  jtroposed  to  be 
carried  on  by  the  defendant  would 
injure    the    prestige   of    the  com- 
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plainant's  house,  make  it  less  de- 
sirable for  the  better  class  of  board- 
ers who  frequent  it,  and  thus  lessen 
her  profits,  is  no  ground  for  an  in- 
junction, lb. 

9.  Increased  risk  from  fire,  and  tiie 
consequent  large  rates  of  insur- 
ance, constitute  no  ground  for  in- 
junction, lb. 

JO.  To  entitle  a  party  to  a  prelimi- 
nary injunction,  his  right  in  the 
Bubject-matter  in  dispute,  and  to 
the  remedy  applied  for,  must  be 
clear  to  the  court,  and  free  from 
reasonable  or  serious  doubt,  or 
established  by  proceedings  at  law. 
Hack.  Imp.  Commission  v.  N.  J. 
Midland  B.  Co.,  94 

11.  If  the  facts  upon  which  the  right 
depends  are  established  or  admit- 
ted, and  the  j)rinciples  of  law 
which,  on  those  facts,  would  give 
tlie  right,  are  settled  and  estab- 
lished in  this  state,  it  is  not  always 
necessary  that  the  claim  of  the 
complainant  should  have  been 
establislied  in  a  suit  at  law.  The 
Chancellor  may,  in  such  cases,  ap- 
ply tlie  principles  as  settled  by  the 
courts  of  law  to  the  facts,  and 
allow  the  injunction.  lb. 

12.  But  when  the  principles  of  law 
on  which  the  right  rests  are  dis- 
puted, and  will  admit  of  doubt,  a 
court  of  equity,  although  satisfied 
as  to  what  is  the  correct  conclusion 
of  law  upon  the  facts,  may  not, 
upon  the  opinion  of  the  equity 
judge,  without  a  decision  of  the 
courts  at  law  establishing  such 
principles,  grant   the    injunction. 

lb. 

13.  An  injunction  will  not  issue,  when 
the  benefit  secured  by  it  is  of  little 
importance,  while  it  will  0})erate 
oppressively  and  to  the  great  an- 
noyance and  injury  of  the  defend- 
ant, unless  the  wrong  complained 
of  is  wanton  and  unprovoked,    lb. 

14.  The  right  of  the  complainants  to 
an  injunction  depending  upon  the 
construction  of  conflicting  jirovi 
sions  in  a  statute,  and  the  con- 
struction of  sucli  provisions  never 


having  been  settled  by  the  courta 
of  law,  this  court  cannot  interfere. 

lb. 

15.  An  injunction  will  not  be  grant- 
ed, unless  the  right  of  the  appli- 
cant, alleged  to  be  violated  by  tlie 
proceedings  sought  to  be  restrained, 
is  settled  and  clear.  Black  v.  Del. 
&  Bar.  Canal  Co.,  130 

16.  It  is  not  always  necessary  that 
tlie  right  or  title  of  the  applicant 
for  an  injunction  should  have  lieen 
settled  by  an  adjudication  of  a 
court  of  law.  If  the  facts  on  which 
the  right  is  tounded  are  admitted 
or  clearly  established,  and  the 
principles  of  law  on  which  it  de- 
pends have  been  adjudicated  or 
are  settled,  a  court  of  equity  may 
apply  these  principles  to  the  facts, 
and  grant  an  injunction  upon  a 
right  so  ascertained.  lb. 

17.  But  where  the  facts  are  doubted, 
or  the  principles  of  law  on  which 
the  right  of  the  applicant  depends, 
are  disputed  and  may  admit  of 
doubt,  and  have  not  been  adjudi- 
cated and  established  by  the  courts 
of  law  in  this  state,  an  injunction 
will  not  be  granted  until  the  right 
of  the  complainant  has  been  estab- 
lished at  law.  lb. 

18.  The  canal  company  having  filed 
their  bill  to  restrain  the  defend- 
ants from  occupying  land,  alleged 
to  belong  to  the  complainants,  for 
their  canal  and  embankment,  an 
injunction  was  denied  on  final 
hearing,  on  the  grounds  that  the 
title  to  the  premises  was  in  dis- 
pute and  open  to  reasonable  doubt, 
and  that  for  the  injury  complained 
of  an  adequate  remedy  existed  at 
law.  Morris  Canal  and  Banking 
Co.,  V.  Fayin,  430 

19.  The  principles  by  which  injuries 
are  tested  in  their  character  as 
nuisances,  for  the  prevention  or 
suppression  of  wliich  courts  of 
equity  administer  injunctive  relief, 
are  substantially  the  same,  whether 
such  nuisances  be  private  or  pub- 
lic. In  either  case,  the  injury 
mus  t  be  such  as  the  courts  of  law 
cannot  adequately  redress.         lb. 
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20.  An  injunction  will  not  be  granted 
where  an  action  of  ejectment  will 
restore  the  complainant  to  all  his 
rights.  ib. 

21.  Considering  the  canal  a-s  a  public 
highway,  the  granting  of  an  in- 
junction to  restrain  encroachments 
on  it  will  depend  upon  the  extent 
to  which  such  encroachments  im- 
pede navigation.  -f^- 

22.  Where,  as  in  ihe  present  case,  the 
alleged  encroachment  does  not  ma- 
terially narrow  the  water  way 
within  the  width  it  has  for  navi- 
gation, above  and  below  the  place 
where  such  encroachment  exists, 
and  does  not  interfere  with  the 
tow  path,  the  injury,  if  a  public 
nuisance,  can  be  remedied  by  in- 
dictment ;  and  if  a  private  one, 
and  the  compiainants  claim  title 
to  the  land,  an  action  at  law  will 
afford  sufficient  protection  and  re- 
lief. ^^• 

23.  A  preliminary  injunction  will 
not  be  granted  on  doubtful  points 
of  constitutional  law ;  nor  to  re- 
strain the  execution  of  laws  be- 
cause the  authority  delegated  by 
them  may  be  used  unwisely,  or  in- 
juriously to  the  public.  Inhabi- 
tants of  Oreenville  v.  Seymour,    458 

24.  This  court  will  not  interfere  with 
the  exercise  of  delegated  powers, 
within  the  limits  allowed  by  the 
acts  conferring  them,  but  the  per- 
version or  abuse  of  such  powers, 
either  actual  or  threatened,  will 
be  restrained,  when  made  to  ap 
pear.  i  ^' 

25.  In  this  case  an  injunction,  denied 
because  the  provisions  of  the  acts, 
however  impolitic  or  oppressive, 
were  within  the  power  of  the  leg- 
islature to  enact,  and  no  sufficient 
cause  was  shown  to  interfere  with 
the   action  of  the  commissioners. 

lb. 

26.  Where  the  question  is  whether  a 
certain  act  done  by  the  trustees  in 
tiieir  corporate  capacity,  be  within 
or  without  their  power,  the  corpor- 
ation is  a  proper  and  necessary 
party ;  but  where  such  act  has 
been  enjoined,  the  injunction  will 


not  necessarily  be  dissolved  on  ac- 
count of  the  non-joinder  of  such 
party.     Morgan  v.  Rose,  583 

27.  The  general  rule  is  that  an  ap- 
peal will  lie  from  all  orders  either 
granting,  refusing,  sustaining,  or 
dissolving  injunctions.^  lb. 

INTEREST. 

See  Mortgage,  9,  11,  13,  14,  16,  17. 
Tender,  2. 
Will,  1,  3,  5. 

JUDGMENT. 

See  Foreign  Judgment, 
Jurisdiction. 
Mistake,  2. 
Practice,  3. 

Sale  op  Land  for  Payment 
OF  Debts. 


JUDGMENT  CREDITOR. 

See  Sale  of  Land  for  Payment 
OF  Debts,  3. 


JURISDICTION. 

After  a  cause  has  been  heard  upon 
the  merits,  the  judgment  properly 
entered,  and  the  papers  remitted 
to  the  court  below,  the  Court  of 
Errors  has  no  further  jurisdiction 
with  respect  to  tiie  case.  King  v. 
Ruckman,  551 

See  Contract,  6. 

Foreign  Judgment,  3,  5. 


LACHES. 

Relief  will  not  be  denied  by  reason 
of  laches  in  filing  the  bill  to  estab- 
lish the  trust,  if  the  delay  is  satis- 
factorily explained.  Bent  v.  Smith, 

560 

^ee  Specific  Performance,  4,  5. 


LEASE. 
See  Railroad  Company. 
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LEGACY. 
See  WiLi,,  3-6,  8. 

LEGAL  TENDER. 

See  Mortgage,  6. 

LIEN. 

See  Mortgage,  8. 

Sale  op  Land  for  Paymemt 
OF  Debts,  2. 

LIFE  INSURANCE. 

See  Gift. 

LIS  PENDENS. 

1.  Lis  pendens  filed,  without  any  bill 
having  been  filed  as  a  consiructive 
notice,  is  a  nullity.  Walker  v. 
HiWs  Ezrs,  513 

2.  Bill  filed  and  subpoena  served  are 
necessary  before  a  lis  pendens  be- 
comes constructive  notice  to  per- 
sons who  shall  acquire  title  from 
parties  to  the  suit,  pedenle  lite. 
Haughwout  v.  Murphy,  531 

3.  The  commencement  of  a  suit  in 
chancery  is  constructive  notice 
only  as  against  persons  acquiring 
title  or  an  interest  in  the  property 
in  litigation  after  the  suit  is  com- 
menced. A  person  whose  interest 
existed  at  the  commencement  of 
the  suit,  will  not  be  bound  by  the 
proceedings  unless  he  be  made  a 
party  to  the  suit.  Ih. 

MAINTENANCE. 

See  Will,  '2,  5,  6. 

MARRIED  WOMEN. 

1.  A  married  woman  has  no  power 
to  charge  her  separate  estate  by 
any  writing,  even  tliough  it  con- 
tain words  which  show  a  clear  in- 
tention to  bind  such  estate,  except 
a  mortgage  acknowledged  as  re- 


quired by  law,  or  for  debts  con- 
tracted for  the  benefit  of  her  sep- 
arate estate,  or  for  her  own  bene- 
fit on  the  credit  of  it.  Perkins  v. 
Elliott,  127 

2.  The  words,  "the  said  obligation 
to  be  charged  upon  tiie  separate 
estate  of  the  said  Louisa  Elliott," 
in  a  note,  signed  by  a  married 
woman  as  surety  for  her  husband, 
do  not  create  a  lien  upon  her  sep- 
arate estate.  lb. 


MEDICAL  EXPENSES. 
See  Will,  2. 

MISREPRESENTATION. 
<See  Specific  Performance,  1 

MISTAKE. 

1.  To  correct  deeds  for  fraud  or  mis- 
takes in  them,  is  one  of  the  ancient 
and  well-established  heads  of 
equity  jurisdiction,  and  it  is  the 
duty  of  tlie  court,  where  such 
fraud  or  mistake  is  clearly  proved, 
to  correct  it  by  any  means  in  its 
power  to  effect  tlie  amendment 
and  the  object  of  it.    Loss  v.  Obry, 

52 

2.  Mistakes  are  corrected,  even  where 
they  occur  in  the  records  of  pro- 
ceedings of  courts,  and  exist  in 
the  records  themselves.  This  is 
done,  not  by  reviewing  the  judg- 
ments or  proceedings  of  the  courts, 
but  by  restraining  the  parties  who 
may  take  advantage  of  such  mis- 
takes, from  doing  so,  or  by  com- 
pelling them  to  execute  proper 
papers  for  the  purpose  of  such 
correction.  lb. 

3.  The  defendants  having  refused  to 
correct  the  mistake  in  the  deeds, 
after  it  was  brought  to  their  no- 
tice, and  defended  the  suit  when 
they  knew  it  was  wrong  and 
against  good  faith  to  defend  it, 
must  pay  the  costs.  lb. 

See  Deed,  4. 
Practice,  3. 
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MONEY. 

See  Payment  into  Court. 

MORTGAGE. 

1.  A  mortgn<!;e  that  has  been  patisfieri 
and  delivered  up  to  the  mortgagor 
without  being  canceled,  may  be 
again  delivered  as  a  valid  security 
by  the  mortgagor,  and  such  new 
delivery  gives  it  new  vitality 
against  the  mortgagor,  but  not  as 
against  intervening  encumbran- 
cers.    JJnderhill  v.  Atwater,         16 

2.  The  mortgage  of  a  married  woman 
given  as  collateral  security  for  the 
debts  contracted  by  the  brother  of 
her  husband  in  continuing  and 
preserving  the  former  business  of 
the  husband,  for  his  benefit,  is  sat- 
isfied and  discharged  by  the  re- 
lease of  the  brother  from  such 
debts.  It  cannot  be  pledged  by 
her  husband  for  another  purpose 
without  her  author''.y.  lb. 

3.  But   when    the    brother    was   dis 
charged  from  his  debts  on  condi 
tion  that  the  assets  of  the  business 
should  be  assigned  by  him  in  pav 
ment  of  them,  and  that  the  credi- 
tor should  retain  the  mortgage  as 
security  for  the   payment   of  the 
debts  so  assigned,  such   retention 
of   the  mortgage  is   for   the   pur- 
pose for  which  it  was  given,  col- 
lateral  security    for   the   debts    of 
the    iiusband's    brother  ;    and    the 
husband  would  have  power  to  con 
tinue    the  mortgage  for  that  pur- 
pose without    further   consent    of 
his  wife,  were  it  not  that  by  this 
arrangement  she  could  no  longer 
call  upon  the  brf)ther,  for  whom 
alone  she  was  surety.  lb. 

4.;Although  no  express  power  is  given 
to  use  or  pledge  a  mortgage  for  a 
particular  purpose,  sucli  power  raav 
be  inferred  from  the  circumstances 
of  the  case,  the  situation  of  the 
parties,  and  the  general  object  foi 
which  the  mortgage  was  given.  lb 

5,  A  complainant  to  whom  a  mort 
gage  has  been  assigned  as  security 
for  a  specific  debt,  can  only  have 


a  decree  for  that  debt,  although 
pending  the  foreclosure  suit  the 
wliole  mortgage  is  absolutely  as- 
signed to  him.  His  remedy  for 
the  residue  must  be  by  supple- 
mental bill  or  petition  for  surplus. 

lb. 

6.  The  law  as  to  the  effect  and  con- 
stitutionality of  acts  of  Congress 
must  be  received  by  the  state 
courts,  as  it  may  be  from  time  to 
time  determined  and  declared  by 
the  Supreme  Court  of  the  United 
States.  Hence,  under  the  recent 
decision  of  that  court,  declaring 
the  act  of  1862,  making  the  notes 
of  the  Government  a  legal  tender 
for  all  debts,  constitutional,  a 
mortgage  made  before  the  pussage 
of  that  act  is  payable  in  such  notes. 
Stockton  v.  Dundee  Mavlfg  Co.,  56 

7.  A  change  in  the  law,  by  decision, 
is  retrospective,  and  makes  the 
law  at  the  lime  of  the  first  decision 
as  it  is  declared  in  the  last  decision, 
as  to  all  transactions  that  can  be 
reached  by  it.  Hence,  a  tender 
having  been  made  in  United 
States  notes  before  the  commence- 
ment of  this  suit,  the  mortgage 
debt  must  be  considered  as  legally 
tendered.  76. 

8.  But  a  tender  of  the  mortgage  debt 
does  not,  in  this  state,  discharge 
the  lien  of  the  mortgage.  lb. 

9.  The  money  not  having  been  paid 
into  court,  or  kept  on  hand  unin- 
vested since  the  tender,  the  mort- 
gagors are  not  discharged  from 
the  interest.  lb. 

10.  Defendants  allowed  sixty  days  to 
pay  the  mortgage  debt,  with  inter- 
est; if  paid  within  that  time,  no 
costs  will  be  allowed  ;  if  not  jiaid, 
there  must  be  a  decree  for  the  sale 
of  the  mortgaged  premises,  for  the 
debt,  with  interest  and  costs.      lb. 

11.  W.  filed  a  bill  to  foreclose  a  mort- 
gage, dated  January  2d,  1868, 
given  to  him  by  S.  and  wife  on 
lands  in  Hoboken.  The  condiiion 
of  the  mortgage  was  for  the  pay- 
ment of  the  principal  in  three 
years,  with  interest    half   yearly. 


632 


INDEX. 


with  a  provision  that  if  not  paiil 
within  thirty  days  after  it  was 
payable,  the  principal  should  be 
due  at  the  option  of  the  moilga-, 
gee.  The  mortgage  was  given  to 
secure  the  purchase  money  of  tlie 
premises.  The  deed  contained  a 
covenant  that  the  jjremise.s  were 
free  from  "all  assessments  and  en- 
cumbrances of  what  nature  or 
kind  soever."  The  municipal  au- 
thorities of  Hoboken  had  construc- 
ted a  sewer  near  these  premises 
which  was  finished  before  this 
■conveyance,  and  had  assessed  upon 
the  premises  $204,  as  their  share 
of  the  expenses.  These  proceed- 
ings had  been  taken  to  the  Supreme 
Court  by  certiorari.  W.  and  S.,  at 
the  date  of  the  deed,  entered  into 
an  agreement,  under  liand  and 
seal,  that  if  the  Supreme  Court 
shotdd  decide  the  assessment  legal 
and  a  lien  upon  the  premises,  W. 
should  pay  the  assessment ;  but  if 
the  decision  should  be  in  favor  of 
W.,  he  sliould  be  held  harmless 
from  all  cliarges  for  building  the 
sewer.  The  Supreme  Court  con 
firmed  the  proceedings  relative  to 
the  construction  of  the  sewer  prior 
to  the  assessment  of  the  expenses 
on  these  lots,  and  set  aside  the 
assessment.  By  the  same  order 
they  appointed  three  new  commis 
sioners  to  assess  upon  these  lots 
their  share  of  the  expenses  of 
constructing  tliat  sewer.  They 
made  a  new  assessment,  August 
10th,  1869,  of  $254.  This  assess- 
ment was  confirmed  by  the  com- 
mon council,  September  24tli,  1869 
The  interest  due  on  the  mortgage 
July  2d,  1869,  had  been  paid 
January  2d,  1870,  S.  served  a  nO' 
tice  on  VV.  that  the  assessment  had 
been  made  anew  and  confirmed, 
and  unless  W.  paid  it,  he  should 
claim  a  deduction  to  that  amoimt 
from  the  mortgage.  AV.  did  not 
pay  it,  and  S.  within  the  thirty 
days,  tendered  to  W.  tlie  arnoimt 
of  interest  due  on  the  principal 
of  the  mortgage,  less  the  assess- 
ment and  costs  for  which  the  lots 
were  liable.  This  tender  was  re- 
fused, and  the  bill  was  filed  to 
foreclose  the  mortgage,  setting  out 
that  the  interest  not  having  been 
paid  within    the    thirty  days,  the 


complainant  had  elected  to  con- 
sider the  mortgage  as  due.  S. 
filed  a  cross-bill.  Held,  that  the 
agreenjent  not  providing  for  the 
result  of  the  decision,  it  does  not 
affect  the  question  between  the 
parties,  wliich  must  be  determined 
by  the  effect  of  the  covenant  in 
the  deed  against  assessments  and 
encumbrances.  W.  must,  there- 
fore, relieve  the  premises  from  the 
encumbrance,  and  S.  is  entitled  to 
have  the  amount  deducted  from 
his  mortgage.  Tiiat  tender  of  the 
interest  on  the  balance  saved  the 
forfeiture.  That  the  cross-bill  was 
unnecessary  to  set  up  defence. 
While  V.  S'lreich,  7G 

12.  A  covenant  that  the  premises 
conveyed  are  free  from  ''all  assess- 
ments and  encumbrances  of  what 
nature  or  kind  soever,"  binds  the 
grantor  to  pay  off"  an  encumbrance 
existing  at  the  date  of  the  deed. 
And  in  a  suit  to  foreclose  the  pur- 
chase money  mortgage,  the  amount 
of  such  encumbrance  must  be  de- 
ducted from  the  amount  due  on 
the  mortgage,  and  tlie  decree  will 
be  only  for  the  balance.  lb. 

13.  Where  the  bond  and  mortgage 
call  for  interest,  without  naming 
the  rate,  tlie  rate  fixed  by  the  law 
at  the  date  of  the  instruments  will 
be  chargeable.  Ackens  v.  Winston, 

444 

14.  Where  the  mortgage  is  recorded 
in  full,  and  provides  for  the  pay- 
ment of  interest  during  the  ten 
years,  at  the  end  of  which  the  bal- 
ance of  principal  is  to  be  paid, with- 
out saying  how  often  during  such 
time,  a  purchaser  of  the  mort- 
gaged premises  has  notice  from  the 
i-ecord  that  some  periodical  pay- 
ments of  interest  were  intended, 
and  the  fact  that  these  payments 
were  to  be  yearly,  may  be  proved 
so  as  to  bind  him.  76. 

15.  Such  proof  does  not  contradict  or 
alter  the  terms  of  the  instruments, 
or  their  express  meaning,  but  sup- 
plies tlieir  obvious  omissions  and 
corrects  their  ambiguities,  subject 
to  which  the  purchaser  bougiit.  lb. 
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16.  It  appearing  that  yearly  pay- 
ments were  intended,  held,  that 
tliis  should  be  decreed  to  be  the 
true  construction  of  the  mortgage, 
and  that  the  complainant  was  en- 
titled to  recover  the  interest  for 
each  year  remaining  unpaid,  and 
under  the  circumstances  of  the 
case,  the  costs  of  the  suit.  lb. 

17.  Where  the  mortgage  in  such  case 
provided  that  in  default  of  pay- 
ment of  interest  witliiii  sixty  days 
after  the  same  became  due,  the 
whole  principal  should  be  imme- 
diately due,  the  payment  of  such 
principal  was  not  enforced,  be- 
cause the  conditions  on  which  im- 
mediate payment  depended  were 
not  stated  with  sufficient  explicit- 
ness.  The  true  interpretation  and 
construction  of  the  conditions  be- 
ing settled,  they  may  be  operative 
as  to  the  future,  but  not  as  to  the 
past.  Il>. 

18.  The.  mortgagee  in  possession  held 
to  account  for  rents,  at  the  rate 
agreed  on  between  the  parties 
during  the  year  prior  to  the  ma- 
turity of  the  mortgage.  Shields  v. 
Lozear,  447 

19.  A  deed  given  as  security  decreed 
to  be  a  mortgage,  and  the  grantor 
allowed  to  redeem.  Sweet  v.  Parker, 

453 

20.  A  mortgagor,  after  his  equity  of 
redemption  is  sold,  is  not  a  neces 
sary  party  to  a  bill  for  foreclosure 
Andrews  v.  Stelle,  478 

21.  If  made  a  party,  and  he  sets  up 
the  defence  of  usury,  he  has  a 
right  to  appeal  from  a  decree 
against  him,  because  the  decree 
would  bar  him  from  setting  up  the 
same  defence  to  a  suit  on  tlie  bond. 

lb. 

22.  It  does  not  necessarily  follow 
from  the  right  of  such  defendant 
to  an  appeal,  that  a  court  of  equity 
would  refuse  to  appropriate  the 
proceeds  of  the  mortgaged  prem 
ises  to  the  satisfaction  of  the 
usurious  security,  at  the  instance 
of  a  party  who  has  no  interest  in 
the  fund.  lb. 


IS.  A  mortgage  given  for  a  specific 
purpose  must  be  applietl  exclu- 
sively to  that  purpose,  and  any 
other  disposition  of  it  will  be 
a  fraudulent  misappropriation, 
against  which  the  mortgagor  will 
be  entitled  to  relief.  Atwater  v. 
Under  hill,  599 

24.  A  husband  was  the  agent  of  his 
wife  in  the  making  and  delivery  of 
a  mortgage  on  her  estate,  wliich  was 
made  to  A  specificallv  as  security 
for  the  debt  of  B.  the  debt  be- 
ing extinguished  by  the  release  of 
the  principal  debtor:  Held,  that 
the  husband,  under  the  authority 
to  deliver  the  mortgage  for  the 
pur])ose  for  which  it  was  made, 
had  no  authority  to  re-pledge  the 
mortgage  to  A  as  security  for  the 
collection  of  assets  which  had 
been  transferred  by  the  debtor  to 
A  in  satisfaction  of  the  debt.      lb. 

See  Assignee. 
Parol. 
Rklease,  2. 
Tender,  1,  2. 


MORTGAGEE    AND    MORTGA- 
GOR. 

See  Decree. 

Mortgage,  1,  18,  20,  23. 


NOTICE. 


See  Deed,  2. 

Lis  Pendens. 
Mortgage,  14. 


NUISANCE. 

See  Injunction,  1-7,  19. 

ORPHANS'    COURT. 

See  Sale  of  Land  for  Payment 
of  Debts. 

PAROL. 

In  a  suit  to  have  a  deed  absolute  on 
its  face  decreed  to  be  a  mortgage, 
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parol  evidence  is  admissible,  not 
to  establish  an  agreement  to  re- 
convey  which  equity  will  enforce, 
bill  to  establish  the  true  nature  of 
the  instrument  by  showing  the  ob- 
ject for  which  it  was  made.  Sweet 
V.  Parker,  45' 

See  Payment  into  Court. 
Specific  Performance,  3. 
Vendor  and  Purchaser,  2. 


PAETIES. 

l.Many  exceptions  exist  to  the  gen- 
eral rule  that  in  equity  all  must 
be  parties  who  have  an  interest  in 
the  object  of  the  suit.  Wliere  it 
is  the  interest  which  the  court  is 
considering,  and  the  owner  merely 
as  the  guardian  of  that  interest, 
and  others  are  present,  who,  with 
reference  to  that  interest,  are 
equally  certain  to  bring  forward 
the  entire  merits  of  the  question, 
the  object  is  satisfied  for  which  tlie 
presence  of  the  actual  owner  would 
be  required.     Sweet  v.  Parker,  453 

2.  Where  the  fund  is  in  the  hands  of 
a  trustee  for  the  life  of  a  parent 
who  takes  a  life  interest,  and  her 
children  the  principal  upon  her 
death,  and  in  a  suit  affecting  such 
fund  the  trustee  and  parent  are 
defendants,  an  objection  taken  at 
the  hearing  for  want  of  parties 
because  the  children  have  not  been 
joined  as  defendants,  will  not  pre- 
vail. The  interest  of  the  children 
has  been  protected  by  their  repre- 
sentatives, lb. 

See  Injunction,  26. 
Lis  Pendens,  3. 
Mortgage,  20,  21. 
Pleading,  1,  2. 


PAKTITION. 

I.Bill  for  an  account  of  rents,  and 
for  partition  of  a  strip  fifty  feet 
long  by  five  feet  wide,  being  the 
rear  boundary  line  of  the  lots  of 
the  complainant  and  defendant. 
Decree,  that  each  party  is  entitled 
to  the  half  of  the  strip  which  ad- 
joins his  own  premises,  and,  if  the 


parties  are  agreed  as  to  the  direc- 
tion of  the  line,  division  will  be 
ordered  to  be  made  by  a  line 
drawn  through  the  middle  of  the 
strip,  parallel  to  and  equally  dis- 
tant from  the  sides,  without  the 
delay  or  expense  of  appointing 
commissioners.  Davidson  v.  Thomp- 
son, 83 

2.  In  partition,  where  the  widow  con- 
sents to  take  a  grons  sum  in  lieu 
of  dower,  and  then  dies,  the  fact 
of  her  death  cannot  affect  the  val- 
uation to  be  made  of  her  interest 
in  the  lands.  Ii  is  her  expectancy 
which  is  to  be  valued,  and  not  the 
actual  value  of  her  life  estate  as 
it  has  turned  out  to  be.  McLaugh- 
lin V.  McLaughlin,  505 

3.  The  right  of  the  widow  becomes 
vested  by  her  consent,  and  her 
subsequent  death  cannot  affect 
such  vested  right.  The  case  of 
MulJ'ord  V.  Hiers,  2  Beas.  13,  fol- 
lowed, lb. 

4.  Held,  in  this  case,  that  at  the  time 
the  widow  agreed  to  take  a  gross 
sum,  her  life  was  of  the  value  of 
the  average  of  persons  of  her  age 
in  ordinary  health,  and  that  a 
decree  must  be  made  on  that 
basis.  lb. 

PAYMENT  INTO  COURT. 

Money  will  not  be  ordered  to  be 
paid  into  court,  which  is  not  ascer- 
tained to  be  due  by  an  account  or 
decree  in  the  cause,  or  admitted 
to  be  due  by  the  answer  or  other 
proceedings  in  the  cause.  A  parol 
admission  proved  by  affidavit  is 
not  sufficient.     McTighe  v.  Dean, 

81 

See  Tender,  2. 


PLEA. 

See  Pleading,  7. 
Tendei  ,  •-'. 


PLEADING. 
1.  In  equity  all  suits  must  be  in  the 
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name  of  the  parly  really  interest- 
ed, and  where  the  name  of  an 
ao;ent  or  trustee  is  used,  the  cestui 
que  trust  must  be  made,  complain- 
ant with  him.  Nichols  v.  Wil- 
liams, 6  3 

2.  A  corporation  is  a  necessary  party 
to  a  suit  in  equity,  brought  in  the 
name  of  the  president,  to  enforce 
a  contract  signed  by  liim  as  presi- 
dent and  on  behalf  of  the  corpor 
ation.  lb 

3.  If  an  answer  denies  making  an 
agreement  stated  in  the  bill,  it  is 
not  necessary  to  plead  the  statute 
of  frauds ;  the  complainant  must 
prove  a  valid  agreement,  which 
in  all  cases  witliin  the  statute,  must 
be  in  wjiting.  Johns  v.  Norris,  102 

4.  A  mere  defect  of  title  is  no  de 
fence  to  a  bill  for  the  foreclosure 
of  a  mortgage  given  for  the  pur- 
chase money  of  the  mortgaged 
premises.     O'Brien  v.  Hulfish,  471 

6.  But  where  the  vendee  has  been  de- 
frauded, the  court  will  not  permit, 
in  a  proper  case,  the  mortgagee  to 
compel  the  payment  of  the  money 
without  deduction,  if  such  fraud 
and  resulting  damage  are  made  to 
appear  in  the  proper  mode.        lb. 

6.  Such  fraud,  when  the  vendee  is 
not  in  a  position  to  rescind,  must 
be  set  up  by  a  cross-bill.  Fb. 

7.  The  defence  of  a  bona  fide  purchase 
may  be  made  by  plea,  in  bar  of 
discovery  and  relief,  or  by  answer, 
in  bar  of  relief  only.  Proof  of  the 
actual  payment  of  the  whole  pur- 
chase money  is  essential  to  that 
defence,  wliether  it  be  made  by 
plea  or  answer.  If  the  defendant 
has  been  paid  jjart  only,  he  will 
be  protected  pro  tanto  only.  Haugh- 
wout  v.  Murphy,  531 

8.  Where  a  defendant  an.swers  by 
favor  of  the  court,  he  must  be  re- 
stricted to  an  equitable  answer ; 
where  he  has  a  right  to  answer, 
such  limitation  cannot  be  imposed. 
Vanderveer'a    Adm'r   v.   Holcomb, 

555 


9.  Where  husband  and  wife  are  prop- 
erly made  defendants  to  a  bill,  the 
complainant  is  entitled  to  a  joint 
answer,  and  a  separate  answer 
may  be  suppressed.  lb. 

10.  When  the  complainant  is  entitled 
to  an  equitable  answer,  he  may  ap- 
peal, if  the  defendant  is  permitted 
to  set  up  usury  without  offering  to 
pay  the  sum  actually  due.  Tb. 

11.  M.  M.  W  filed  a  bill  against  .J. 
T.  W.  and  certain  alleged  fraudu- 
lent encumbrancers  and  grantees, 
praying  that  .J.  T.  W.  might  be 
specifically  decreed  to  perform  his 
agreement,  and  that  tlie  alleged 
fraudulent  mortgages  and  convey- 
ances might  be  declared  fraudu- 
lent and  void  as  against  the  plain- 
tiff. After  answer  and  replication, 
a  supplemental  bill,  or  bill  in  the 
nature  of  a  supplemental  bill,  was 
filed  against  the  original  defend- 
ants and  one  D.  C,  in  which  it 
was  charged  that  the  original  de- 
fendants, or  some  of  them,  pro- 
cured a  sherifTs  sale  of  the  said 
property  on  certain  paid  judg- 
ments against  J.  T.  W.,  with  in- 
tent to  defraud  the  plaintiff  of  his 
rights  under  the  award  ;  and  the 
prayer  of  the  bill  was  that  the 
sheriff's  deed  to  D.  C.  might  be 
decreed  to  be  fraudulent  and  void. 
Held,  that  inasmuch  as  it  was  alleged 
that  D.  C.  was  only  the  trustee  of 
a  naked  trust,  and  that  the  prop- 
erty was  bought  at  the  sheriff's 
sale  by  the  original  defendants,  or 
some  of  them,  in  the  name  of  D. 
C,  to  enable  them  the  more  effec- 
tually to  accomplish  the  original 
fraudulent  design,  the  plaintiff 
could  maintain  his  supplemental 
bill.      Williams  v.  Winans,         573 

12.  The  defendants  who  answered  the 
original  bill  having  in  their  an- 
swers specifically  alleged  a  want 
of  equity  in  the  plaintiff's  case: 
Held,  that  it  was  proper  to  con- 
sider and  decide  on  demurrer  to 
the  supplemental  bill  the  question 
thus  raised.  lb. 

See  Answer. 
Contract,  4. 

Usury,  7. 
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POLICY  OF  INSUEA.NCE. 
See  Gift. 

PRACTICE. 

1.  The  writ  of  aspistance  can  only 
ipsue  against  persons  who  are  par- 
ties to  the  suit,  or  who  came  into 
possession  under  a  defendant  after 
its  commencement.  But  in  all 
cases  the  parties  in  possession  and 
against  whom  the  writ  is  applied 
for,  should  have  notice  of  the  ap- 
plication, and  are  entitled  to  be 
heard  on  it.    Blauvelt  v.  Smith,  31 

2.  This  writ  is  a  summary  process, 
only  used  when  the  right  is  clear, 
and  when  there  is  no  equity  or 
appearance  of  equity  in  the  de- 
fendant, and  where  the  sale  and 
proceedings  under  the  decree  are 
beyond  suspicion.  lb. 

3.  A  judgment  entered  by  mistake 
may  be  amended,  oi',  it'  procured 
by  fraud,  may  at  any  time  be  set 
aside.     King  v.  Ruckman,         551 

4.  This  court  may  order  a  re-argu- 
ment while  a  cause  is  still  pend- 
ing, and  before  the  papers  have 
been  remitted.  lb. 

5.  Quaere.  Whether  motion  for  a  re- 
argument  will  in  any  case  be  en- 
tertained unless  it  proceed  from 
some  member  of  the  court  who 
concurred  in  the  judgment.        lb. 

6.  When  a  final"  decree  involves  the 
merits  of  the  case  settled  by  the 
interlocutory  decree,  an  appeal 
from  the  final  decree  brings  the 
whole  case  before  the  court.  Orane 
V.  Decamp,  614 

See  Mortgage,  5. 

Tender,  2. 


PRINCIPAL  AND  AGENT. 

1.  In  a  contract  of  purchase  and  sale 
between  attorney  and  client,  or 
principal  and  agent,  the  burden 
of  establishing  its  perfect  fairness, 
adequacy,  and   equity,  is  thrown 


upon  the  attorney  or  agent,  and  in 
the  absence  of  such  proof,  courts 
of  equity  treat  the  case  as  one  of 
constructive  fraud.  In  case  of 
trustee  and  cestui  que  trust,  the 
contract  may  be  avoided  at  the 
option  of  the  cestui  que  trust.  Con- 
dit  V.  Blackwell,  481 

2.  The  application  of  the  rule  which 
measures  the  duty  of  an  agent, 
makes  this  a  case  of  constructive 
fraud.  lb. 


PUBLIC  USE. 
-See  Railroad  Company,  6. 

PURCHASER. 

See  Deed,  2. 

Fraudulent  Conveyance,  2-4. 
Sale  op  Land  for  Payment 

OP  Debts,  1. 
Specific  Performance,  5. 
Vendor  and  Purchaser. 

RAILROAD  COMPANY. 

l.The  act  of  March  17th,  1870,  au- 
thorizing the  United  Railroad  and 
Canal  Companies  of  New  .Jersey 
"to  consolidate  their  respective 
capital  stocks,  or  to  consolidate 
with  any  other  railroad  or  canal 
company  or  companies  in  this 
state  or  otherwise,  with  which  they 
are  or  may  be  identified  in  interest, 
or  whose  works  shall  form  with 
their  own,  continuous  or  connected 
lines,  or  to  make  such  other  ar- 
rangements for  connection  or  con- 
solidation of  business  with  any 
such  company  or  comjianies  by 
agreement,  contract,  lease,  or  oth- 
erwise, as  to  the  directors  of  said 
United  Companies  may  seem  ex- 
pedient," gives  authority  to  the 
United  Companies  to  lease  to  a 
corporation  of  another  state. 
BUick  V.  Del.  and  Mar.  Canal  Co., 

130 

2.  The  works  of  the  United  Compa- 
nies form  both  connected  and  con- 
tinuous lines  with  the  works  of  the 
Pennsylvania  Railroad  Company. 
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Two  railroads  form  a  continuous 
line,  when  their  tracks  and  rails 
join  so  that  a  train  may  pass  from 
the  tracks  and  rails  of  one  directly 
upon  those  of  the  other.  They 
form  a  connected  line,  when  this 
is  done  by  means  of  an  interven-, 
ing  or  connecting  road.  lb.\ 

3.  The  directors  of  these  companies 
have  power  to  sell,  or  otherwise 
dispose  of  any  of  the  property  of 
the  companies,  except  the  roads 
and  canal,  and  the  franchises 
granted,  witliout  the  consent  of  the 
state  or  of  all  the  stockholders.  lb. 

4.  They  have  power,  by  consent  of 
the  state,  and  a  majority  of  the 
slockliolders,  or  of  any  other  pro- 
portion required  by  law,  to  sell  or 
lease,  or  otherwise  dispose  of  these 
works,  or  to  abandon  them.        lb. 

5.  A  lease  made  by  virtue  of  such 
authority,  is  within  the  power  del- 
egated to  the  directors,  and  there 
is,  in  the  charter  of  these  compa- 
nies, no  express  or  implied  con- 
tract violated  by  it,  and,  therefore, 
the  act  authorizing  it  is  not  uncon- 
stitutional, lb 

6.  The  purpose  for  which  these  works 
are  leased,  the  benefit  and  advan- 
tage of  extended  public  highways, 
controlled  and  operated  by  one 
head,  for  regular  and  easy  commu- 
nication from  and  through  New 
Jersey  and  other  states,  is  a  public 
use  for  which  property  may  be 
taken  by  condemnation.  lb 

7.  Even  if  the  directors  had  not  pow- 
er to  lease  for  a  term,  so  as  to  bind 
the  stockholders  or  their  succes- 
sors, the  leasing  and  delivering 
the  works  to  the  lessee,  with  a 
stipulation  and  obligation  to  have! 
the  shares  of  dissenting  stockhold- 
ers valued  and  paid  for,  is  not 
taking  property  without  first  mak- 
ing compensation.  The  shares, 
and  not  the  works,  are  the  prop- 
erty of  the  stockholders,  and  these 
are  not  taken  until  paid  for.       Tb 


8.  The  Pennsylvania  Kailroad  Com- 
pany, the  proposed  lessee,  has,  by, 
its  charter  and    supplements,  and 

Vol.  VII.  2 


the  public  laws  of  Pennsylvania, 
power  to  take  the  lease,  and  bind 
itself  to  all  its  stipulations.  The 
courts  of  one  state,  in  construing 
the  statutes  of  another  state,  will 
be  governed  by  the  decisions  of 
the  courts  of  that  state.  lb. 


EEADINESS  TO  PAY. 
See  Tender,  3. 

RE-AKGUMENT. 
See  Peactice,  4, 5. 

RECEIVER. 
See  Contract,  3. 


RELEASE. 

1.  An  agreement  between  a  creditor 
and  his  debtor  that  the  former 
shall  take  the  business  of  the  latter 
and  be  responsible  for  and  pay  all 
the  business  debts,  operates  as  a 
release  of  a  debt  of  such  creditor 
which  is  shown  to  be  a  debt  con- 
nected with  such  business.  At- 
water  v.  Under  hill,  599 

.  The  release  of  a  debtor  from  all 
liability  for  a  debt,  is  also  a  release 
and  discliarge  of  the  mortgage  of 
a  third  person  given  as  collateral 
for  such  debt.  lb. 

See  Mortgage,  2,  24. 


RELIGIOUS  SOCIETIES. 

1.  The  act  to  incorporate  tiie  trustees 
of  religious  societies  does  not,  pro- 
pria vigore,  do  more  than  vest  the 
legal  title  in  the  ecclesiastical 
property  in  such  trustees.  Mor- 
gan V.  Rose,  '■'SS 

2.  The  statute  was  designed  to  create 
a  simple  trust,  so  that  the  trustees 
must  hold  and  dispose  of  the  prop- 
erty in  conformity  to  the  directions 
of  their  cesluis  que  trust,  who  may 
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be,  either  the  congregation,  or  cer- 
tain officials,  according  to  the  rules 
or  discipline  of  the  particular 
church  of  society.  lb. 


RENT. 

See  Dower. 

Mortgage,  18. 
Tenant  in  Common. 


KESIDUARY  LEGATEE. 

See  Administration. 

EEVOCATION. 
See  Will,  8. 

SALE. 

1,  A  purchase  of  the  real  estate  of 
an  intestate  at  a  foreclosure  sale 
by  one  who,  by  contrivance  or 
fraud,  had  prevented  a  sale  for  a 
fair  value,  will  be  set  aside 
against  the  heir.  But  this  relief 
will  not  be  granted  against  a  sub 
sequent  bona  fide  purchaser  for 
a  valuable  consideration,  without 
notice  of  the  contrivance  or  fraud 
Johns  V.  Norris,  10'- 

2.  A  widow  who  ])rocures  a  person  to 
purchase  at  a  foreclosure  sale  the 
real  estate  of  her  late  husband  at 
prices  far  below  its  real  value,  by 
the  contrivance  agreed  upon  to  de 
ter  bidders,  by  giving  out  that  the 
purchase  is  for  the  benefit  of  the 
widow  and  her  family,  is  a  parly 
to  the  fraud  against  the  heir  and 
creditors,  and  does  not  come  into 
court  with  clean  hands  to  compel 
the  confederate  to  convey  to  her. 

lb. 

See  Administrator. 
Decree. 

Fraudulent  Conveyance,  2, 4. 
Sale  of  Land  for  Payment 
of  Debts,  1. 

SALE    OF    LAND    FOR    PAY- 
MENT OF  DEBTS. 

1.  A  sale  and  conveyance  by  an   ex- 


ecutor under  an  order  of  the  Or- 
phans Court  for  the  payment  of 
testator's  debts,  obtained  after  the 
lapse  of  a  year  from  testator's 
death,  vests  in  the  purchaser  only 
such  estate  as  the  heir  or  devisee 
was  seized  of  at  the  time  of  mak- 
ing the  order  for  sale.  Bockover 
v.  Ayres,  13 

2.  A  judgment  against  such  devisee 
is  unaflected  by  such  sale  and  con- 
veyance; it  remains  a  lien  on  the 
land.  lb. 

3.  The  judgment  creditor,  in  such 
case,  has  no  right  to  any  part  or 
share  of  the  surplus  of  the  pur- 
chase money  in  the  executor's 
hands  after  the  pavment  of  debts. 

lb. 

SEPARATE  ESTATE. 

A  husband  has  no  power,  by  virtue 
of  the  marital  relation,  to  dispose 
of  his  wife's  separate  property. 
He  may  become  her  agent  in  the 
management  and  disposal  of  it, 
but  the  validity  of  his  acts  and 
the  extent  of  his  powers  will  be 
measured,  as  in  the  case  of  other 
agents,  by  the  scope  of  the  au- 
thority his  principal  has  con- 
ferred.    Aiwater  v.  Underhill,  599 

See  Married  Women. 


SETTLEMENT. 

Whether  the  amount  of  property  set- 
tled by  a  husband  upon  his  wife, 
in  adjusting  a  suit  for  divorce,  is 
greater  than  was  reasonable,  can 
not  be  examined  into,  if  he  was 
of  sufficient  capacity  to  make  the 
conveyance  and  to  adjust  the  diffi- 
culties between  himself  and  his 
wife.     Dixon  v.  Dixon,  91 


SHERIFF'S  SALE. 
See  Decree. 

SPECIFIC  PESFOBMAKCE. 
1.  A   representation    that    a    public 
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alley  over  part  of  the  premises  is 
only  a  private  right  of  way  in  a 
few  persons,  when  made  by  m in- 
take, and  when  the  rights  in  the 
property  are  substantially  the  same 
in  either  case,  is  not  such  a  mis- 
representation as  will  bar  specific 
performance.  Wuesthoff  v.  Sey- 
viour,  66 

2.  Specific  performance  will  not  be 
enforced  wlieie  tlie  contract  does 
not  designate,  with  certainty,  the 
lands  to  be  conveyed.  Carr  v. 
Land  Improvement  Co.,  85 

3.  A  resolution  "  that  two  acres  be 
sold,"  is  vague  and  uncertain  upon 
its  face.  The  uncertainty  is  pat- 
ent, and  parol  proof  is  inadmissi- 
ble to  explain  it.  lb. 

4.  Unreasonable  delay  in  bringing 
suit  for  the  specific  performance 
of  a  contract  to  convey,  will  be  a 
defence  to  the  relief,  especially 
where  the  other  party  has  made 
improvements  in  the  mean  time, 
or  the  property  has  greatly  in- 
creased in  value.    Johns  v.  Nori-is, 

102 

5.  Where  the  subsequent  purchaser 
has  accepted  a  conveyance,  and 
paid  part  of  the  purchase  money 
in  good  faitii  before  notice  of  a 
prior  contract,  if  the  first  pur- 
chaser wishes  to  enforce  his  right 
to  a  conveyance  of  the  lands,  he 
must  seek  his  remedy  promptly. 
He  may  lose  his  right  to  specific 
relief  by  a  conveyance  of  the  land, 
by  laches,  and  be  remitted  to  the 
unpaid  purchase  money  as  the 
only  relief  that  will  be  equitable. 
By  accepting  an  assignment  of  a 
security  taken  for  such  unpaid 
purchase  money,  he  will  be  held 
to  have  afiSrmed  the  sale.  Hmujh- 
wout  V.  Murphy,  631 

See  Contract,  1,  2,  6,  9,  10. 


STATUTE,  CONSTRUCTION  OF. 

A  statute  to  authorize  a  corporation 
to  lease  or  transfer  the  franchises, 
rights,  and  powers  granted  to  it, 
unto  another  corporation,  with  no 


increase  of  franchises  or  privi- 
leges, is  not  such  grant  by  the  state 
as  requires  the  same  strict  rule  of 
construction,  that  is  api)lied  where 
the  state  creates  franchises,  or 
originally  grants  rights.  It  relaie« 
to  the  transfer  of  the  rights  and 
properly  of  one  citizen  to  another. 
Black  V.  Del.  &  Mar.  Canal  Co.,  130 

See  Injunction,  14. 
Mortgage,  6. 
Railroad  Company,  1,  8, 

SUPPLEMENTAL  BILL. 

See  Mortgage,  5. 
Pleading,  11,  12 

SURPLUS. 

See  Administrator. 
Mortgage,  5. 

Sale  of  Land  for  Payment 
of  Debts,  3. 

SURPRISE. 
See  Decree. 


TAX  DEED. 
See  Deed,  3. 

TENANT  IN  COMMON. 

A  tenant  in  common  is  not,  in  gen- 
eral, accountable  to  his  co-tenanta 
for  rents ;  but  when  he  takes  pos- 
session of  the  premises,  and  ex- 
cludes his  co-tenant  and  takes  the 
rent  therefor,  he  must  account  for 
the  rent,  deducting  expenses  for 
repairs  and  taxes.  Davidson  v. 
Thompson,  83 

TENDER. 

1.  Tender  of  the  amount  due  on  the 
mortgage,  after  its  maturity  and 
acceptance  refused  by  the  mort- 
gagee in  possession — held,  in  thia 
case,  on  bill  to  redeem,  to  entitle 
the  complainant  to  a  decree  with 
costs.     Shields  v.  Lozear,  447 
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2.  The  effect  of  a  tender  lawfully] 
made  is  to  discharge  the  debtor 
from  subsequent  interest  and  costs. 
But  to  have  this  effect,  the  amount 
tendered  must  be  kept  in  readiness, 
and  on  bill  to  redeem,  or  on  plea 
or  answer  setting  up  tender,  the 
money  must  be  paid  into  court. 
No  less  strictness  is  required  in 
such  cases  in  equity  than  at  law. 

lb. 

3.  Differences  among  the  authorities 
as  to  the  meaning  of  the  term 
"  readiness  to  pay."  lb. 

See  Mortgage,  7-9, 11. 


THREAT. 

"When  a  suit  for  separation  and 
maintenance  is  proper  to  be 
brought,  neither  that  nor  an 
avowed  determination  to  perse- 
vere in  it  can  be  considered  as. a 
threat.     Dixon  v.  Dixon,  91 


TRUST. 

^ee  Contract,  5. 

EVIDKNCE,  2. 


TRUSTEE. 

See  Administrator. 

UNITED  COMPANIES. 
See  Railroad  Company. 

USURY. 

1.  To  support  the  defence  of  usury, 
the  evidence  must  be  clear  and 
cogent.     Morris  v.  Taylor,         438 

2.  The  act  of  April  12lh  1864,  re- 
specting usury,  does  not  do  away 
with  the  forfeiture,  though  it  less- 
ens the  severity  of  the  penalty. 
The  same  strictness  of  proof  is  re- 
quired since  the  act  as  before.    lb. 

8. The   fact  of    usury   being   exclu- 


sively within  the  knowledge  of  the 
parties,  and  their  testimony  re- 
specting it  conflicting,  each  testi- 
fying from  recollection,  and  with- 
out any  book  of  account  or  other 
record  of  their  mutual  dealings 
resulting  in  the  mortgages  alleged 
to  be  usurious  ;  and  neither  being 
able  to  give  a  satisfactory  state- 
ment of  the  various  payments, 
loans,  or  securities  included  in  the 
mortgages ;  held,  that  the  usury 
was  not  established  by  the  proofs. 

lb. 

4.  Where  notes  on  which  illegal  in- 
terest had  been  reserved  are  in- 
cluded in  a  settlement  of  wliat  is 
due  between  the  parties,  and  a 
mortgage  given  upon  a  new  agree- 
ment for  tlie  amount,  the  usurious 
taint  will  be  extinguished.         lb. 

5.  As  between  the  parties  to  an  usu- 
rious instrument,  or  as  against  !i 
subsequent  holder  with  knowledge 
of  the  defect,  the  original  taint  of 
usury  attaches  to  all  substituted 
obligations  or  securities  however 
remote,  unless  the  transaction  be 
purged  of  the  original  vice  by  ex- 
punging the  usurious  element. 
Taylor  v.  Morris,  606 

6.  A  new  settlement  of  the  accounts 
between  the  borrower  and  lender, 
and  the  cancellation  of  the  origi- 
nal security,  or  the  introduction 
of  a  new  consideration  in  the 
shape  of  an  additional  loan,  will 
not  operate  to  give  validity  to  any 
succeeding  obligation  which  se- 
cures the  usurious  exaction.       lb. 

7.  In  setting  up  a  defence  of  usury 
in  a  suit  in  chancery,  the  defend- 
ant must  in  his  answer,  as  in  a 
plea  of  usury  in  an  action  at  law, 
set  out  the  particular  facts  and 
circumstances  of  the  supposed 
usurious  agreement,  that  the  court 
may  see  that  the  agreement  was 
in  violation  of  the  statute.  lb. 

8.  The  burden  of  proof  is  on  a  de- 
fendant alleging  usury,  and  the 
defence  must  be  sustained  by  such 
preponderance  of  evidence  as  es- 
tablishes the  truth  of  the  allega- 
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tions  on  which  it  depends  beyond 
a  reasonable  doubt.  lb. 

See  Mortgage,  21,  22. 
Pleading,  10. 

VENDOR    AND    PURCHASEE. 

1.  A  failure  to  disclose  facts  within 
the  knowledge  of  the  seller  of 
lands,  to  constitute  fraud,  must 
amount  to  a  suppression  of  such 
as  he  is  bound,  under  the  circum- 
stances, in  conscience  and  duty  to 
disclose  to  the  purchaser,  and  in 
respect  to  which  he  cannot,  inno- 
cently, be  silent.  Where  there  is 
no  fraud  or  mistake  in  such  facts, 
a  party  may  properly  be  remitted 
to  his  remedy  at  law.  Conover  v. 
Warden,  492 

2.  The  papers  executed  by  the  par- 
ties relating  to  the  purchase  and 
sale  of  land  may  all  be  used,  and 
they  settle  tlie  meaning  of  the  de- 
scriptive words  and  names  used  in 
these  dealings,  in  preference  to 
any  other  construction.  Parol  evi- 
dence of  sucb  meaning  must  be 
rejected  where  the  conflict  is  ap 
parent.  -^^• 

3.  In  equity,  upon  an  agreement  for 
the  sale  of  lands,  the  vendee,  after 
the  contract,  is  regarded  as  the 
equitable  owner,  and  if  the  vendor 
thereafter  sells  the  land,  he  is 
considered  as  selling  it  for  the 
benefit  of  the  first  purchaser,  and 
liable  to  account  to  him  for  the 
profits  of  the  second  sale  ;  or  if 
the  aecond  purchaser  is  a  purchaser 
with  notice  of  the  previous  con- 
tract, he  maybe  compelled  to  con- 
vey to  the  first  purchaser.  Hauc/h- 
wout  v.  Murphy,  531 

See  Pleading,  5,  6. 


WIDOW. 

See  DowEK. 

Partition,  2,  4. 


WILL. 


held  in  trust  for  his  grandson,  to 
be  paid  to  him  when  he  arrived 
at  the   age   of   twenty -five   years, 
with  the  increase  thereon  by  accu- 
mulation.    The   testator   died    in 
1856.     The  executors  did  not  sep- 
arate any  sum  of  $40,000  from  the 
rest  of  the  estate  for  tiie  purpose 
of  this  trust.     The  great  bulk  of 
the   estate   remained    invested    in 
the  stock  of  the  Society  for  Useful 
Manufactures,  of  which  it  consisted 
at  the  testator's  death.     The  par 
value  of  it  was  flOO  per  share  ;  its 
real  value  at  testator's  death,  $250 ; 
and    its    present   value   $300    per 
share.     The  society  had  mortgage 
debts  at  testator's  death,  many  of 
which   have  since  been    paid    off 
out  of  its  assets,  and  have  bought 
and  sold  real  estate,  but  to  what 
value   does    not    appear.     It    de- 
clared irregular  dividends  on  the 
sliares  since  his  death,  not  based 
upon  the  earnings  of  the  society, 
but  upon  the  necessities  of  the  ex- 
ecutors   and    testator's     children. 
These   have   varied   from   four  to 
seven  per  cent,  yearly,  on  the  par 
value  of  the  shares.     The  master 
was  directed  to  allow  interest  at 
the  rate  of  seven  per  cent,  for  the 
time  in  which   the  executors   re- 
ceived the  interest  at  that  rate,  and 
at  the  rate  of  six  per  cent,  during 
the  residue  of  the  time.     He  has 
computed   interest   at    seven    per 
cent,  during  tliat  part  of  the  time 
in  which    the   executors   received 
dividends  at  that  rate  on  the  par 
value  of  these  shares,  and  allowed 
interest   upon    interest.     The    ex- 
ceptants   contend    that    interest 
should    be   allowed    at    that    rate 
only  when  the  dividends  amounted 
to  seven  per  cent,  on  the  real  value 
of  the  shares  in  which  the  estate 
was    invested,    and    that    interest 
should   not  have   been  calculated 
upon  interest.    Held,  that  the  mas- 
ter rightly  allowed  the  seven  per 
cent,  on  the  par  value  during  the 
time  that  that  rate  of  interest  was 
paid,  and    that   the    interest  was 
properly  computed  by  yearly  rests. 
Fowler  v.  Colt,  44 


2.  The  funeral  expenses  of  the  grand- 
daughter of  the  testator,  and  the 
1.  A  testator  directed  $40,000  to  be''     physician's  bill  in  her  last  illness, 
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cannot  be  ordered  to  be  paid  out 
of  the  testator's  estate,  there  bein^ 
no  estate  of  lier  own  out  of  whicli 
these  expenses  can  be  paid.  Shei 
was  under  the  age  of  eighteen 
years  at  her  death,  in  September,! 
1866.  The  income  of  $20,000 
directed  to  be  held  in  trust  for  her 
•  had,  by  order  of  the  court,  been 
expended  in  her  education  and 
support,  except  $789,  which  was 
the  increase  by  accumulation.  The 
testator  directed,  if  slie  should  die 
without  issue  under  twenty-five, 
that  the  sum  of  $20,000  given  to 
her,  with  the  accumulations  there- 
on, be  added  to  his  general  estate, 
and  considered  as  part  thereof. 
Tliat  estate  he  gave  to  three  of  his 
children,  then  living.  The  will 
also  directed  that  the  granddaugh- 
ter, should  be  educated  and  sup- 
ported out  of  this  income  until 
she  was  eighteen.  The  medical 
expenses  exceeded  the  surplus  of 
$789.  Held,  that  I  he  granddaugh- 
ter being  entitled  to  the  whole  of 
the  income  for  her  support,  there 
could  be  no  accumulation  in  the 
sense  in  which  that  word  is  used 
in  the  will,  so  long  as  the  physi- 
cian's bill,  or  any  expenses  incur 
red  by  or  for  her  in  her  lifetime  re- 
main unpaid,  and  that  the  surplus 
must,  therefore,  be  applied  to  the 
medical  expenses.  If  the  medical 
expenses  did  not  absorb  the  sur- 
plus, the  funeral  expenses  would 
also  be  included  in  this  provision 
for  her  support  and  maintenance, 
and  an}'  balance  would  have  been 
api)lied  for  that  purpose.  But  the 
principal  of  $20,000  was  not  sub 
ject  to  her  support  and  mainte 
nance,  in  ca.se  of  her  dying  under 
twenty-five,  but  was  vested  in  the 
legatees.  These  expenses  cannot 
be  ordered  to  be  paid  out  of  the 
estate  of  the  testator.  lb. 

8.  A  gift  of  a  fund  with  its  increase 
from  accumulation,  amounts  to  a 
directiofi  to  the  executor  to  accu 
mulate,  which  can  only  be  done 
by  putting  it  at  interest.  And 
where  the  fund  is  large,  and  the 
time  for  holding  it  in  trust  long, 
this  direction  must  be  held  to  ap- 
ply to  the  interest  as  well  as  to  the 
principal.  lb. 


.  In  all  cases  where  the  will  contains 
no  directions  as  to  commissions  or 
expenses  of  ail  ministration,  specific 
legacies  and  bequests  of- specific 
sums  are  not  charged  with  them, 
but  are  paid  in  full,  and  the  com- 
missions are  taken  from  the  resi- 
due, or  such  assets  as  are  not  dis- 
posed of.  76. 

.If  a  father  does  not  sufficiently 
provide  for  the  support  of  a  child 
or  one  to  whom  he  stands  in  loco 
parentis,  the  courts  cannot  take 
from  the  legacies  to  others  to  fur- 
nish such  support,  or  pay  funeral 
expenses  in  case  of  death.  When 
a  legacy  to  a  child  of  the  testator 
is  directed  to  l)e  paid  on  a  future 
day,  with  no  direction  as  to  inter- 
est, in  the  case  of  an  infant  having 
no  other  means  of  support,  they 
will  order  interest  to  be  paid.     lb. 

.  Where  a  fund  is  given  at  a  future 
day  to  several,  with  provision  that 
if  any  die,  their  share  should  go 
to  the  survivors,  support  for  all 
will  be  ordered  out  of  the  fund ; 
but  this  is  only  in  cases  where  all 
are  included  in  the  contingency 
of  advantage  from  the  gift  over, 
and  of  loss  by  dying  before  the 
time  specified.  And  in  such  case 
when  there  is  an  absolute  gift  over 
on  the  death  of  all  it  will  not  be 
ordered,  unless  by  consent  ot  the 
per,son  to  whom  it  is  so  given.  lb. 

.  Where  it  appears  from  the  attesta- 
tion clause,  that  the  will  ofTered 
for  probate  as  the  last  will  and 
testament  of  the  testatrix,  was 
signed  and  declared  by  her  to  be 
such  will,  in  the  presence  of  the 
subscribing  witnesses,  the  statutory 
requirement  that  both  witnesses 
should  be  present  at  the  same 
time,  is  shown  to  have  been  com- 
plied with.  In  re  Kirkpatrick' s 
will,  463 

.  A  cancellation  of  a  legacy,  by  the 
testator,  by  drawing  lines  with  a 
pen  across  the  words,  is  a  suflBcien* 
revocation.  I^ 

See  Administration. 
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WITNESS.  I 

I.  The  complainant  is  inadmissible! 
as  a  witness  where  the  answer  is 
by  a  party  in  a  representative 
capacity.    Sweet  v.  Parker,        453 

2.^he  general  rule  is,  that  the  cora-l 
petency  of  a  witness  is  determined 
by  his  status  when  lie  is  sworn  and 
examined.    Wal/cer  v.  Hill's  Ex^rs, 

513 

3.  By  the  act  of  March  27th,  1866, 
{Nix.  Dig.  1045,)  a  party  in  a  rep- 
resentative capacity  may  be  ad- 
mit^d  as  a  witness  in  his  own  be- 
half; and  if  so  admitted,  tlie  op- 
posite party  may  in  like  manner 
be  admitted  as  a  witness.  If,  in 
an  action  in  which  the  executor 
of  a  deceased  is  a  defendant,  the 
complainant  offers  himself  as  a 
witness  and  is  examined  in  his 
own'  behalf  before  the  defendant 
has  been  sworn  in  his  own  behalf, 
the  complainant  is  not  a  compe- 
tent witness  when  sworn  ;  and  his 


deposition  will  not  be  made  com- 
petent by  the  fact  that  the  defend- 
ant is  subsequently  examined  in 
his  own  behalf.  But  if  ihe  de- 
fendant intends  to  exclude  the 
complainant's  deposition,  he  must 
move  to  suppress  it,  accompanied 
by  an  offer  to  witlulraw  his  own 
deposition.  If  no  motion  to  sup- 
press is  made,  and  at  the  hearing 
the  defJndar\4  relies  on  his  own 
deposition,  he  will  be  held  to  h;ive 
elected  to  legalize  the  deposition 
of  the  complainant,  which  would 
have  been  legal  if  taken  in  a  dif- 
ferent order,  and  will  be  estopped 
from  taking  the  unfair  advantage 
of  reading  his  own  deposition  and 
excluding  that  of  the  other  party. 

lb. 

See  Evidence,  3. 


WRIT  OF  ASSISTANCE 
See  Pkactice,  1,  2. 
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